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GASES  ARGUED  AND  DETERMINED 

IN  THB 

SUPEEME  COUET 

OF  THB 

STATE   OF   IDAHO. 


(March  25,  1905.y 

•STATE,  Eespondent,  v.  REN  WALN  and  FRANK  TUR- 
NER,  Appellants. 

[80  P&c.  221.] 

BXQTTESTED   iNSTBUCTIONfi — CB£DIBIUTT  OW  WiTNXSSSS— BeBTTTTAL   TE8* 
TIMONY. 

1.  An  instniction  to  the  effect  that  if  the  jury  believe  from  the 
evidence  that  a  witness  has  wilfully  sworn  falselj  to  any  material 
fact  in  the  case,  they  are  then  at  liberty  to  disregard  the  entire 
testimony  of  such  witness,  except  in  so  far  as  he  has  been  cor- 
Toborated  by  other  credible  evidence  or  by  the  facts  and  circum- 
stances proved  upon  the  trial,  is  a  correct  statement  of  the  law, 
and  where  requested  by  defendant  should  be  given  by  the  court. 

2.  Under  the  provisions  of  sec.  7855,  Bev.  Stat.,  the  parties  to  a 
■criminal  prosecution  may  respectively  offer  rebutting  testimony, 
and  the  court  ''for  good  reason  and  in  furtherance  of  justice"  may 
permit  either  side  to  offer  evidence  upon  its  original  case.  By 
the  provisions  of  this  statute  a  large  discretion  is  vested  in  the 
trial  court,  and  unless  grossly  abused  its  exercise  will  not  be  in- 
terfered with  upon  appeal. 

3.  Evidence  in  this  case  examined ;  and  held  that  it  leaves  serious 
doubts  as  to  the  guilt  of  the  defendants. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District,  Washington  County.    Hon.  Geo.  H.  Stewart,  Judge. 

The  defendants  were  convicted  upon  the  charge  of  robbery 
and  sentenced  to   imprisonment  in   the   state   penitentiary. 

•Inadvertently  omitted  from  VoL  10. 
Idaho,  VoL  14—1 


Digitized  by 


Google 


State  v.  Waln.  [14  Idaho, 


opinion  of  the  Court — Ailshie,  J. 


From  the  judgment  of  conviction  and  an  order  denying  their 
motion  for  a  new  trial  they  appeal  to  this  court.    Reversed. 

Hawley,  Puckett  &  Hawley,  and  L.  L.  Feltham,  for 
Appellants. 

A  party  has  a  right  to  direct,  positive  and  certain  instruc- 
tions, and  it  is  not  sufficient  that  a  charge  is  given  which  by  in- 
ference and  argument  may  be  pressed  to  the  same  extent  as  the 
instruction  refused  (Blashfield  on  Instructions  to  Juries^ 
149 ;  State  v.  Hollingsworth,  156  Mo.  178,  56  S.  W.  1087 ;  Klatt 
V.  Houston  (Tex.  Civ.  App.),  57  S.  W.  1112;  Harris  v.  State 
(Tex.  Cr.  App.),  57  S.  W.  2&Z)  People  v.  Rodley,  131  Cal.  240, 
63  Pac.  351.) 

It  is  error  to  refuse  a  requested  instruction,  although  cov- 
ered by  a  general  charge,  or  other  instructions,  where  tho 
proposition  is  given  in  such  a  disconnected  way  as  to  impair 
its  force.  {Wyoming  v.  Detroit  etc.  Co.,  59  Mich.  257,  26  N. 
W.  514;  Jamson  v.  Quivey,  5  Cal.  490;  Chicago  B.  dk  Q.  By^ 
Co.  V.  Dickson,  88  111.  431;  11  Ency.  of  PL  &  Pr.  217  et  seq.) 

J.  J.  Guheen,  Attorney  General,  George  P.  Rhea,  Prosecut- 
ing Attorney  of  Washington  County,  and  Harris  &  Smithr 
for  the  State,  file  no  brief. 

AILSHIB,  J.— The  defendants,  Ken  Wain  and  Frank 
Turner,  were  informed  against  by  the  prosecuting  attorney 
of  Washington  county  at  the  March,  1904,  term  of  the  district 
court  in  and  for  Washington  county,  charged  with  the  crima- 
of  robbery.  It  was  alleged  by  the  information  that  the  de- 
fendants committed  the  crime  on  or  about  the  24th  day  of 
January,  1904,  in  the  county  of  Washington,  by  then  and 
there  taking  from  the  person  of  James  Morissey,  by  force  and 
violence,  the  sum  of  $37.  The  defendants  were  duly  tried  and 
a  verdict  of  guilty  was  returned  by  the  jury,  upon  which  ver- 
dict a  judgment  was  entered  sentencing  the  defendants  to  im- 
prisonment in  the  state  penitentiary  for  the  period  of  seven- 
years  each.  The  defendants  moved  for  a  new  trial  and  their 
motion  was  denied.    They  thereupon  appealed  from  the  judg- 
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ment  and  the  order  denying  their  motion  for  a  new  trial. 
The  defendants  assign  the  following  errors:  "First,  that  the 
evidence  is  insufficient  to  justify  the  verdict  of  the  jury. 
Second,  errors  in  refusing  defendants'  instructions  tendered 
at  the  trial.  Third,  errors  in  the  admission  and  rejection  of 
evidence  during  the  trial." 

After  a  careful  examination  of  the  instructions  given  hy 
the  court  and  those  requested  by  defendants  and  refused  by 
the  court,  we  are  satisfied  that  all  the  requested  instructions 
proper  to  have  been  given  were  substantially  covered  by  the 
court's  instructions,  except  requests  numbered  17,  19,  20  and 
21.  These  requests  have  special  reference  to  the  weight  to 
be  given  the  evidence  of  witnesses  who  had  wilfully  testified 
falsely,  or  who  had  been  impeached,  contradicted  or  had  made 
statements  differing  from  those  to  which  they  had  testified,  or 
who  had  been  shown  to  have  bad  reputations  for  truth  and 
veracity  in  their  several  communities.  Each  of  these  four 
requests  substantially  stated  the  law  upon  the  subject  to 
which  each  had  reference,  but  some  of  them  were  too  much 
in  the  nature  of  a  lecture  and  too  argumentative  to  be  given 
to  the  jury,  as  they  would  tend  more  to  confuse  than  to  en- 
lighten the  jury. 

However,  the  defendants'  request  numbered  20  is  a  very 
concise  statement  of  a  hornbook  principle  of  law,  and  should 
not  have  been  refused.  That  request  is  as  follows:  "The 
jury  are  instructed,  that  if  you  believe  from  the  evidence 
that  any  witness  has  wilfully  sworn  falsely  on  this  trial  as  to 
any  matter  or  thing  material  to  the  issues  in  the  case,  then 
you  are  at  liberty  to  disregard  his  entire  testimony,  except 
in  so  far  as  it  has  been  corroborated  by  other  credible  evi- 
dence, or  by  facts  and  circumstances  proved  on  the  trial." 
(See  1  Blashfield  on  Instructions  to  Juries;  Sackett  on 
Instructions  to  Juries,  33 ;  Bonnie  v,  Earli,  12  Mont.  241,  29 
Pac.  882,  and  cases  there  collated.) 

This  proposition  was  not  covered  by  the  court's  instruct 
tions,  and  while  the  court  might  have  properly  omitted  to 
give  such  instruction  in  the  absence  of  any  request  on  the 
part  of  the  defendants,  still  it  was  clearly  error  to  refuse 
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and  deny  the  instruction  after  its  timely  request  by  the  de- 
fendants. 

The  defendants  complain  of  the  action  of  the  trial  court 
in  permitting  the  state,  after  the  defense  had  rested  their 
case,  to  recall  a  number  of  witnesses  in  rebuttal  and  under 
the  guise  of  rebuttal  testimony  allowing  them  to  testify  to 
the  conversations  and  transactions  about  which  they  had  tes- 
tified upon  their  examination  in  chief.  This  method  of  in- 
troduction of  evidence  upon  rebuttal  seems  to  have  been  pur- 
sued with  several  witnesses.  Under  the  provisions  of  sec. 
7855,  Rev.  Stat,  the  parties  to  a  criminal  prosecution  may 
respectively  offer  rebutting  testimony,  and  the  court  **for 
good  reason  and  in  furtherance  of  justice"  may  permit  either 
side  to  offer  evidence  upon  its  original  case.  Under  the  pro- 
visions of  this  statute  a  large  discretion  is  vested  in  the  trial 
court,  and  unless  grossly  abused  its  exercise  will  not  be  inter- 
fered with  upon  appeaL  {State  v.  Ellington,  4  Ida.  529,  43 
Pac.  60.) 

We  think,  however,  that  the  party  offering  rebuttal  testi- 
mony should  be  confined  to  the  rules  governing  the  intro- 
duction of  such  evidence,  and  that  if  he  desires  to  produce 
testimony  on  his  original  case,  before  doing  so  he  should  be 
required  to  obtain  leave  from  the  court  for  that  purpose. 

Counsel  for  appellants  have  devoted  much  time  and  labor 
to  a  discussion  of  the  evidence  produced  in  this  case,  and  con- 
tend that  it  is  entirely  insufficient  to  justify  a  verdict  of  con- 
viction. It  appears  that  the  prosecuting  witness — as  well  as 
most  of  the  other  witnesses  on  the  part  of  the  state — ^was 
drinldng  and  gambling  and  in  a  state  of  intoxication  on  the 
night  it  is  alleged  the  offense  was  committed.  Many  con- 
flicting statements  appear  to  have  been  made  by  these  differ- 
ent witnesses  and  indeed  the  prosecuting  witness  does  not  ap- 
pear to  be  at  all  certain  as  to  where  he  was  during  the  latter 
part  of  the  evening  he  claims  to  have  been  robbed.  After 
a  detailed  examination  of  all  the  evidence  given  in  the  case  we 
are  in  doubt  as  to  whether  or  not  the  prosecuting  witness, 
Morissey,  was  ever  robbed  at  all,  and,  if  it  be  conceded  that 
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he  was,  we  are  in  still  greater  donbt  as  to  whether  or  not  he 
was  robbed  by  these  defendants. 

With  the  case  in  the  condition  indicated  by  this  record  we 
do  not  think  the  ends  of  justice  would  be  attained  by  an 
affirmance  of  the  judgment.  The  judgment  will  therefore  be 
reversed  and  the  case  remanded. 

Stockslager,  C.  J,,  and  Sullivan,  J.,  concur. 


(January  4,  1908.) 

NELSON  BENNETT  COMPANY  and  ALEXANDER  TO- 
PONCB,  Respondents,  v.  TWIN  PALLS  LAND  & 
WATER  COMPANY,  Appellant. 

[98  Pac.  789.] 

Mechanic's  Lien  Law — Bight  op  Lien  on  Works  Constructed  Under 
Caret  Act — Bill  of  Particulars — Submission  of  Controversies 
to  Chief  Engineer  as  Umpire— Binding  Effect  of  Submission  on 
All  Parties  to  Contract — Acts  of  Engineer  for  Which  His  De- 
cisions MAT  be  Set  Aside — Sufficienct  of  Findings — At- 
tornet's  Fees  on  Foreclosure  of  Lien — Taxation  of  Costs. 

1.  Under  the  act  of  Congress  of  June  11,  1896  (6  Fed.  Stat. 
Ann.,  p.  398,  U.  8.  Comp.  Stat.  1901,  p.  1554),  which  is  sup- 
plementary to  the  Carej  act  (6  Fed.  Stat.  Ann.,  pp.  396  to  398, 
V.  8.  Comp.  Stat.  1901,  pp.  1552-1554),  and  the  act  of  the  Legislature 
of  the  state  of  Idaho  of  March  2,  1899  (Sess.  Laws,  1899,  p.  282), 
accepting  the  provisionB  of  the  Carey  act  and  providing  for  the 
sedamation,  occupation  and  disposal  of  lands  thereunder,  a  lien  is 
granted  in  favor  of  the  person,  company  or  association  contract- 
ing for  the  construction  of  canals  and  reclamation  works  for  the 
irrigation  of  arid  lands  thereunder,  and  such  lien  extends  to  all 
lands  in  the  segregation  that  can  be  irrigated  by  such  system  to  the 
full  extent  of  the  price  per  acre  for  which  such  person,  company  or 
association  contracts  and  agrees  to  sell  water  rights,  and  the  con- 
tractor or  subcontractor  performing  work  under  such  person,  com- 
pany or  association,  is  entitled  to  the  benefit  of  the  lien  laws  to 
secure  the  payment  to  him  for  such  work  to  the  full  extent  of  the 
title,  interests,  rights  and  claims  of  the  company  having  the  con- 
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tract  from  the  state  and  to  the  full  extent  of,  and  eommensorata 
with,  the  lien  rights  of  such  company. 

2.  Id. — The  rights  of  the  lien  claimant  who  is  a  contractor  or 
subcontractor  under  the  person,  company  or  association  which  has 
the  contract  from  the  state  will  extend  to  all  the  rights,  interests, 
claim  and  title  of  such  company  in  and  to  the  works  and  irrigation 
system  and  lands  thereunder,  but  the  lien  claimant  cannot  by  fore- 
closure of  his  lien  acquire  any  greater  right  than  that  possessed  by 
such  company  or  association. 

3.  Where  a  complaint  states  in  ordinary  and  concise  language  the 
nature  of  the  cause  of  action,  and  states  the  number  of  cubic  yards 
of  earth  removed  for  which  the  plaintiff  claims  compensation  and 
the  classification  to  which  the  same  belongs,  and  the  specific  eon- 
tract  or  piece  of  work  on  which  the  same  was  performed,  it  is  not 
open  to  demurrer  on  the  ground  of  uncertainty  or  ambiguity  in  that 
particular,  and  it  is  not  error  for  the  trial  court  to  deny  a  motion 
for  a  "bill  of  particulars''  in  such  case  requiring  the  plaintiff  to 
state  the  particular  amount  claimed  for  every  given  number  of  feet ' 
in  distance  or  at  any  given  station  upon  the  worka 

4.  Sec.  4209,  Bev.  Stat,  provides  the  method  for  an  adverse  party 
securing  an  itemized  statement  of  an  account,  and  in  addition  to 
that  provision  of  the  statute,  the  court  in  an  equity  case  has  the 
inherent  power  to  so  regulate  and  control  its  proceedings  as  to  re- 
quire the  party  to  furnish  a  bill  of  particulars  in  a  proper  case. 

5.  A  stipulation  in  a  contract  requiring  the  submission  of  dif- 
ferences and  controversies  arising  thereunder  to  the  chief  engineer 
of  one  of  the  contracting  parties  as  umpire  and  leaving  the  measure- 
ments, estimates  and  classification  of  the  work  to  him,  and  provid- 
ing that  his  measurements  and  classifications  shall  not  estop  the 
party  employing  the  engineer  from  disputing  or  questioning  them, 
will  not  be  enforced  by  the  courts  as  a  binding  obligation  against 
the  other  party  thereto. 

6.  Where  the  issue  tendered  is  that  the  chief  engineer  of  the  de- 
fendant company,  selected  as  umpire  to  determine  all  questions  of 
controversy,  acted  fraudulently  and  arbitrarily  in  making  estimates, 
measurements  and  classifications,  and  without  previously  making  any 
proper  inspection  on  which  to  found  an  honest  judgment,  and  with 
intent  to  injure  and  defraud  the  plaintiff  and  deprive  it  of  its 
just  compensation,  and  did  arbitrarily  and  in  violation  of  good 
faith  make  and  cause  to  be  made  false  and  untrue  estimates,  measure- 
ments and  classifications,  such  issue,  if  supported  by  the  evidence, 
will  authorize  and  justify  a  court  in  setting  aside  such  final  es- 
timates, measurements  and  classifications  and  in  hearing  the  evi- 
dence as  to  the  true  measurements  and  classifications  that  should 
have  been  made  and  determining  the  same  as  though  no  estimates, 
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measuremeiits  or  daasificatioiiB  had  been  made  bj  an  engineer  and 
no  submission  had  ever  been  made. 

7.  Id. — A  finding  by  the  trial  court  on  the  foregoing  issue  ''that 
the  chief  engineer  wrongfully,  arbitrarily  and  without  having  made 
proper  observations,  and  without  sufficient  knowledge  upon  which 
to  found  a  just  judgment,  in  respect  to  the  kind,  quality  and  clas- 
sification of  materials,  and  in  violation  of  good  faith  and  duty, 
did  make,  cause  to  be  made  and  permit  untrue  and  grossly  erroneous 
estimates  and  classifications  of  the  kind,  character  and  amount  of 
materials  removed  and  placed,  and  work  done,"  is  sufficient  to  sup- 
port a  judgment  in  favor  of  the  plaintiff  for  the  true  measure- 
ments and  amount  of  work  done  and  the  proper  and  just  classifica- 
tions as  found  from  the  evidence  in  the  ease. 

8.  Where  the  chief  engineer  of  a  defendant  company  who  has  been 
selected  as  umpire  for  the  purpose  of  making  a  final  determination 
of  controversies  and  differences  in  reference  to  the  work,  material, 
measurements  and  classifications,  retains  in  his  service  an  assistant 
engineer  who  is  manifestly  prejudiced  and  biased  against  the  con- 
tractor, and  where,  after  such  chief  engineer  has  been  advised  of 
the  animus,  bias  and  prejudice  of  his  assistant  against  the  con- 
tractor, he  causes  such  assistant  engineer  to  make  the  measure- 
ments, estimates  and  classifications  of  the  work  done  by  such  con- 
tractor, and'  it  manifestly  appears  that  such  estimates  and  chissifica- 
tions  have  been  unfair  and  unjust  and  discriminating  against  the 
contractor,  the  court,  when  appealed  to,  will  set  the  same  aside 
and  ascertain  from  the  evidence  submitted  the  true  amount  of  work 
done  or  material  furnished  and  the  proper  measurements  and 
classifications  thereof,  and  order  judgment  accordingly. 

9.  Evidence  in  this  case  examined,  and,  Theld,  sufficient  to  support 
findings  and  judgment  entered  and  rendered  thereon,  except  as  to 
total  number  of  cubic  yards  of  earth  moved,  and  judgment  modified 
as  to  excess. 

10.  That  portion  of  the  lien  laws  of  this  state  (Sec.  12,  Lien 
Laws,  1899),  which  provides  that  upon  the  foreclosure  of  a  me- 
chanic's lien  the  court  may  allow  reasonable  attorney's  fees  in 
favor  of  the  plaintiff,  is  constitutional  and  valid.  Thompson  v, 
Wi$e  Boy  Min.  f  MUling  Co,^  9  Ida.  363,  74  Pac.  958,  followed 
and  approved.  Seid,  further,  that  under  the  facts  and  circum- 
stances of  this  ease,  and  in  view  of  the  amount  involved  and  the 
qnestions  raised,  an  allowance  of  $10,000  as  attorney's  fees  is  not 
excessive. 

11.  Order  made  on  motion  to  tax  costs,  examined  and  sustained. 
Anderson  v.  Fergvson-Baeh  Sheep  Company,  12  Ida.  418,  86  Pac.  41, 
followed  and  approved. 

(Syllabus  by  the  court.) 
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APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District  for  the  County  of  Cassia.  Hon.  Lyttleton  Price, 
Judge. 

Action  by  plaintiffs  to  foreclose  a  mechanic's  lien.  Judg- 
ment for  the  plaintiffs,  and  defendant  moved  for  a  new 
trial  and  appealed  from  the  judgment  and  order.  Modified 
and  affirmed. 

Henderson,  Pierce,  Critchlow  &  Barrette,  and  S.  H.  Hays, 
for  Appellant. 

Plaintiff  should  have  been  compelled  to  make  more  specific 
its  complaint,  or  furnish  a  bill  of  particulars.  We  attacked 
the  complaint  herein  by  two  methods — ^first  by  demurrer, 
pointing  out  with  all  possible  clearness  the  defects  thereof; 
second,  by  a  demand  for  a  bill  of  particulars  supplying  the 
manifest  defects  of  the  complaint.  Under  the  decisions  of  this 
court  it  seems  that  the  defect  complained  of  should  be  pointed 
out  by  demurrer.  {Naylor  v.  Vermont  Loan  d&  Trust  Com- 
pany  (1898),  6  Ida.  251,  55  Pac.  298;  King  v.  Oregon  S.  L. 
By.  Co.,  6  Ida.  306,  55  Pac.  665,  59  L.  R.  A.  209.)  Plain- 
tiff  should  have  been  required  to  furnish  a  bill  of  particulars. 
The  court  undoubtedly  has  the  power  to  require  such  a  paper, 
either  by  way  of  a  bill  of  particulars  or  amendment  to  the 
complaint,  even  though  not  specially  provided  for  in  the  code, 
if  it  finds  that  such  a  procedure  is  necessary  to  the  protection 
of  the  rights  of  the  parties.  {United  States  v.  Clawson,  4 
Utah,  34,  5  Pac.  689,  affirmed  in  114  U.  S.  477,  5  Sup.  Ct. 
949,  29  L.  ed.  179;  State  v.  Morgan,  23  Utah,  228,  64 
Pac.  356;  State  v.  Reed,  3  Ida.  554,  32  Pac.  202;  Common- 
wealth V.  Snelling,  15  Pick.  330 ;  Tilton  v,  Beecher,  59  N.  Y. 
176,  17  Am.  St.  Eep.  337;  Morrisett  v.  Wood,  128  Ala.  505, 
80  South,  631;  3  Bncy.  of  PL  &  Pr.  523.)  In  this  case  and 
upon  the  showing  made  the  exercise  of  legal  discretion  prac- 
tically demanded  that  such  an  order  be  made.  {Clarke  v. 
Ohio  River  B.  Co,,  39  W.  Va.  732,  20  S.  E.  699.)  It  may  bo 
urged  that  we  should  have  applied  for  a  copy  of  the  account 
upon  which  plaintiff  sues.    Our  view  is  that  this  is  not  such  a 
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case  as  is  contemplated  by  the  provisions  of  the  statute  em- 
powering us  to  demand  an  account.  (Sec.  4209,  Bev.  Stat.) 
This  is  not  a  suit  upon  an  account,  as  the  term  is  ordinarily 
used.  It  is  upon  a  contract  for  work,  labor  and  materials. 
We  did,  under  this  same  section,  make  a  request  that  the 
court  order  a  further  account,  to  which  no  response  was 
made. 

Since  it  has  been  shown  beyond  question  by  the  proofs 
that  this  is  a  state  enterprise,  constructed  by  the  defendant  as 
a  contracting  agent  for  the  benefit  of  the  state,  neither  the 
water  rights  nor  the  ditch,  built  as  it  is  upon  public  prop- 
erty of  the  state  and  the  United  States,  can  be  subject  to  a 
Iien«  (Boisot  on  Mechanics'  Liens,  sec.  208.)  The  plaintiff 
is  not  entitled  to  recover,  and  the  decision  is  against  law,  be- 
cause the  controversies  had  been  decided  by  the  chief  en- 
gineer pursuant  to  the  provisions  of  the  contract.  {Martins- 
bury  etc.  R,  B,  Co.  V.  March,  114  U.  S.  549,  5  Sup.  Ct. 
1035,  29  L.  ed.  255 ;  Spaulding  v.  Coeur  d'Alene  Ry.  etc.  Co., 
5  Ida.  528,  51  Pac.  408;  Chicago  etc.  R.  R.  Co.  v.  Price,  138 
U.  S.  185,  11  Sup.  Ct.  290,  34  L.  ed.  917;  Williams  v. 
Chicago  etc.  By.  Co.,  112  Mo.  463,  34  Am.  St.  Eep.  403,  20 
S.  W.  631 ;  Mundy  v.  Louisville  &  N.  R.  Co.,  67  Fed.  633,  14 
C.  C.  A.  583;  Edwards  v.  Hartshorn,  72  Kan.  19,  82  Pac.  520, 
1  L.  B.  A.,  N.  S.,  1050.)  The  attorney's  fee  is  improperly 
allowed  and  is  excessive.  The  statute,  granting  to  the  plain- 
tiff only  if  successful  in  a  suit  upon  a  mechanic's  lien  the 
right  to  recover  a  counsel  fee,  is  unconstitutional,  for  the 
reason  that  it  is  partial  and  class  legislation* 

ON  PETITION  FOB  REHEARING. 

The  respondent  Nelson  Bennett  Company  had  not  accepted 
the  provisions  of  the  constitution  of  Idaho,  and  hence  could 
not  recover  on  the  contract.  In  its  complaint  it  alleged  that 
it  was  at  all  times  a  foreign  corporation,  which  had  accepted 
the  provisions  of  the  constitution  and  complied  with  the  laws 
of  the  state  of  Idaho  relative  to  foreign  corporations.  This 
was  denied  by  the  appellant,  and  it  became  the  duty  of  the 
Nelson  Bennett  Company  to  prove  its  allegation  or  have  its 
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action  dismissed.  The  proof  on  this  point  was  that  the 
articles  of  incorporation  were  filed  with  the  Secretary  of 
State  on  August  1,  1904,  which  was  seventeen  months 
after  the  contract  was  entered  into. 

The  motion  made  by  the  defendant  at  the  trial  to  dismiss 
the  case  should  have  been  allowed,  as  there  was  an  entire 
failure  of  proof  of  an  essential  allegation,  and  more  than 
that,  affirmative  proof  that  the  cause  of  action  rested  upon  a 
contract  made  and  labor  performed  thereunder  when  the  cor- 
poration had  no  standing  in  the  state  of  Idaho.  {Katz  v. 
Herrick,  12  Ida.  1,  86  Pac.  873.) 

Marshall  K  Snell,  Bertha  M.  Snell,  and  H.  H.  Henderson, 
for  Respondents. 

The  measurement  and  classification  of  all  this  work  was 
admittedly  done  by  the  engineers  of  defendant  corporation, 
whicl^  had  same  in  voluminous  and  detailed  form,  and  it  could 
not  be  surprised  or  unprepared.  To  ask  for  a  bill  of  particu- 
lars in  such  a  case  is  nothing  more*  or  less  than  asking  that 
plaintiff  plead  its  evidence.  Pacts  which  lie  more  in  knowl- 
edge of  opposite  party  need  not  be  alleged  with  great  partic- 
ularity. (Stephen  on  Pleading,  4th  ed.,  par.  4435;  WUliams 
V.  Shaw,  4  Abb.  Pr.  209;  Toung  v.  DeMott,  1  Barb.  30.) 
This  court  has  decided  that  only  essential  facts  should  be 
stated,  and  those  concisely.  {Lawson  v.  Oenesee  Stock  Co., 
4  Ida.  590,  43  Pac.  191;  McLean  v.  City  of  Lewiston,  8 
Ida.  482,  69  Pac.  478.)  It  is  not  alleged  or  attempted  to 
be  proved  by  appellant  that  this  ditch  was  constructed  on 
lands  then  belonging  to  the  state.  The  patent  from  the 
United  States  to  the  state  of  Idaho  bears  date  more  than  one 
year  after  this  canal  system  was  built  (fol.  706),  so  that  the 
record,  if  it  proves  anything,  would  indicate  that  title  to  the 
land  across  which  the  canal  was  constructed  was  at  the  time 
in  the  United  States. 

This  court  has  held  that  a  mechanic's  lien  attaches  to  a 
ditch  built  across  public  lands.  {Creer  v.  Cache  Valley  Canal 
Co,,  4  Ida.  280,  95  Am.  St.  Rep.  63,  38  Pac.  653.)  The 
gupreme  court  of  the  United  States  has  likewise  held.    {Bear 
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Lake  Irr.  Co.  v.  Garland,  164  U.  S.  1,  17  Sup.  Ct.  7, 
41  L.  ed.  327;  Garland  v.  Bear  River  Irr.  Co.,  9  Utah,  350, 
34  Pac.  368.)  The  Carey  act  itself  provides  that  the  state 
may  create  a  lien,  and  the  state  has  provided  for  a  mechanic's 
lien  on  property  such  as  that  involved  herein. 

The  word  **lien"  as  used  in  the  Carey  act  and  in  the  stat- 
ute of  Idaho  accepting  the  provisions  of  the  Carey  act  cer- 
tainly covers  a  mechanic's  lien  as  well  as  a  mortgage  lien. 

Under  a  lien  foreclosure  sale  of  this  property  under  our 
judgment,  we  would  become  subrogated  to  the  rights  of  the 
canal  company,  being  whatever  possessory  rights,  whether  fee 
simple  or  less,  that  the  canal  company  has  in  and  to  this 
canal,  irrigation  system,  and  lands  reclaimed  thereby.  This 
court  and  the  supreme  court  of  the  United  States  have  uni- 
formly held  that  a  contractor  or  laborer  has  a  mechanic's  lien 
on  the  possessory  rights  of  a  locator  of  a  mineral  claim,  and 
if  it  becomes  necessary  for  the  laborer  or  contractor  to  sell 
out  such  possessory  rights,  then  he  becomes  subrogated  to 
such  rights  of  the  locator. 

We  allege  in  our  complaint,  and  it  is  admitted  by  appel- 
lant, that  it  has  placed  two  million  dollars'  worth  of  bonds 
upon  this  canal,  and  if  this  court  should  decide  that  we  had 
no  mechanic's  lien,  which  is  superior  to  these  bonds,  it  would 
work  an  irreparable  hardship,  for  we  cannot  now  be  relegated 
to  an  action  at  law.  (3  Farnham  on  Waters  and  Water 
Eights,  p.  1995;  Garland  v.  Bear  Lake,  9  Utah,  350,  34  Pac. 
368;  164  U.  S.  1, 17  Sup.  Ct.  7,  41  L.  ed.  327;  20  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  297;  2  Jones  on  Liens,  sec.  1257;  Phil- 
lips on  Mechanics'  Liens,  sec.  188.) 

Springer  Land  Assn.  v.  Ford,  168  U.  S.  513,  18  Sup.  Ct. 
170,  42  L.  ed.  562,  holds  in  substance:  That  a  mechanic's 
lien  law  creates  a  lien  not  only  on  the  canal  and  right  of  way, 
but  also  on  the  land  reclaimed. 

An  agreement  to  arbitrate  must  be  binding  upon  both  par- 
ties or  it  is  binding  upon  neither.  (Wait's  Engineering,  sees. 
445-460.)  Such  awards  have  been  set  aside  where  it  was 
shown  that  the  engineer,  who  acted  as  umpire,  was  incom- 
petent, or  biased,  or  that  he  did  not  avail  himself  of  sufiKcient 
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opportunities  for  observation,  or  where  he  relied  on  the  judg- 
ment of  subordinates.  All  of  these  elements  enter  into  the 
case  at  bar.  {Spaulding  v,  Coeur  d'Alene  By.  Co,,  5  Ida. 
528,  51  Pac.  408;  Davis  v.  King,  50  Am.  St.  Rep.  114,  note.) 
Arbitration  clause  is  not  fulfilled  where  engineer  refuses  to 
look  into  the  matter  of  dispute.  (Van  Hook  v.  Burns,  10 
Wash.  22,  38  Pac.  763;  see,  also,  Edwards  v.  Hartshorn,  72 
Kan.  19,  82  Pac.  520,  1  L.  R.  A.,  N.  S.,  1050.) 

AILSHIE,  C.  J. — This  is  an  appeal  from  the  judgment  and 
an  order  denying  a  motion  for  a  new  trial.  The  Nelson 
Bennett  Company,  a  Washington  corporation,  in  the  month 
of  March,  1903,  entered  into  a  contract  with  the  Twin  Falls 
Land  &  Water  Company,  a  Utah  corporation,  whereby  the 
former  agreed  to  construct  about  thirty-eight  miles  of  canal 
for  the  appellants  in  the  counties  of  Lincoln  and  Cassia  on 
the  south  side  of  the  Snake  river,  and  which  is  now  commonly 
called  the  Twin  Falls  canal.  After  the  work  was  completed, 
the  Nelson  Bennett  Company  filed  a  lien  against  the  canal 
and  all  the  property  connected  therewith  belonging  to  the 
Twin  Falls  Company  to  secure  its  claim  for  the  balance  due 
in  the  sum  of  $185,705.62.  About  the  same  time  liens  were 
filed  by  subcontractors;  one  by  Alexander  Toponce  and  one 
by  Ryberg  &  Carlson.  The  Nelson  Bennett  Company  com- 
menced an  action  to  foreclose  the  lien,  as  did  also  Toponce,  but 
it  seems  that  Ryberg  &  Carlson  have  never  prosecuted  any 
action  for  the  foreclosure  of  their  lien — at  least  they  never 
sought  to  do  so  in  this  action.  At  the  time  of  the  trial  an 
order  was  made  for  the  consolidation  of  the  Nelson  Bennett 
case  and  the  Toponce  case,  and  the  action  was  thereafter 
prosecuted  in  the  name  of  the  two  plaintiflfs.  The  defendant 
and  appellant  answered,  denying  the  material  allegations  of 
the  complaint  and  also  pleading  special  matters  in  defense. 
The  case  went  to  trial  and  resulted  in  a  judgment  in  favor 
of  plaintiflfs  for  the  sum  of  $162,211.26. 

The  questions  presented  on  this  appeal  have  involved  the 
examination  of  a  voluminous  record  and  exhaustive  briefs. 
In  order  to  a  proper  understanding  of  the  questions  that  must 
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be  determined  on  this  appeal,  it  is  necessary-  to  recite  the  re- 
lation of  the  respective  parties  to  the  property  on  which  the 
lien  is  sought  and  some  of  the  transactions  which  led  up  to 
the  status  they  occupied  at  the  time  of  entering  into  this 
contract  and  of  the  rendition  of  judgment  thereon.  On  Jan- 
uary 2,  1903,  the  appellant  corporation  entered  into  an  agree- 
ment and  contract  with  the  state  of  Idaho,  the  latter  acting 
througli  and  by  the  authority  of  its  state  board  of  land  com- 
missioners, whereby  the  company  undertook  to  build  a  dam 
across  Snake  river  and  construct  a  system  of  main  and  lateral 
canals  in  the  counties  of  Lincoln  and  Cassia,  sufficient  in  ca- 
pacity for  carrying  water  to  irrigate  a  tract  of  about  270,000 
acres  of  land  lying  under  such  system  of  canals.  The  con- 
tract was  entered  into  by  the  state  board  of  land  com- 
missioners under  authority  of  the  act  of  the  legislature  ap- 
proved March  2,  1899  (Sess.  Laws,  1899,  p.  282),  entitled 
^'An  act  to  provide  for  a  state  engineer,  defining  his  duties 
and  regulating  his  compensation,  and  to  provide  for  the  ac- 
ceptance by  the  state  of  Idaho  from  the  United  States  of 
certain  lands,  and  to  provide  for  the  reclamation,  occupation 
and  disposal  of  the  same. "  By  the  provisions  of  the  foregoing 
act,  the  legislature  provided  for  an  acceptance  of  the  terms 
of  the  act  of  Congress  commonly  known  as  the  Carey  act  (6 
Fed.  Stat.  Ann.,  pp.  396-398,  U.  S.  Comp.  Stat.  1901,  pp.  1552- 
1554),  and  prescribed  the  means,  manner  and  method  by 
which  the  state  might  avail  itself  of  any  part  of  the  million 
acre  grant  made  by  the  Carey  act  and  acts  of  Congress  sup- 
plemental thereto.  It  will  be  seen  that  the  legislature  of 
this  state  did  not  authorize  the  state,  or  any  board  of  com- 
missioners under  the  state,  to  construct  and  erect  these  works, 
but  it  rather  authorized  the  state  to  contract  with  individuals, 
associations  or  corporations  for  doing  such  work.  An  examin- 
ation into  the  character  and  extent  of  the  appellants'  inter- 
est in  this  property  and  these  works  is  at  once  suggested  by 
reason  of  the  contention  that  it  makes  to  the  effect  that  a 
jnechanic's  lien  cannot  be  maintained  against  this  property. 
The  Land  &  Water  Company  has  argued  with  much  force  and 
earnestness  that  it  has  no  lienable  interest  in  this  property; 
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that  the  entire  property  belongs  to  the  state  of  Idaho  and  to 
the  United  States — ^that  the  canal  system  and  the  water  and 
the  entire  works  belong  to  the  state  of  Idaho,  and  that  the 
lands  to  be  irrigated  principally  belong  to  the  United  States. 
Appellants  contend  that  the  only  interest  they  have  is  that 
they  may  do  this  work  and  receive  their  pay,  and  that  the  law 
does  not  permit  a  lien  either  against  the  state  or  the  general 
government. 

By  sec.  20  of  the  act  of  the  legislature  of  1899,  the  person, 
company  or  association  which  secures  the  contract  for  the  con- 
struction of  a  canal  system  and  for  the  reclamation  of  arid 
lands  under  the  Carey  act  is  given  a  **  prior  lien  on  said 
water  right  and  land  upon  which  said  water  is  used  for  all 
deferred  payments  for  said  water  right."  This  provision 
of  the  legislative  act  granting  to  the  contractors  or  construc- 
tion company  a  lien  is  authorized  by  and  is  in  harmony  with 
section  1  of  the  sundry  civil  appropriation  act  of  Congress 
of  June  7,  1896  (6  Fed.  Stat.  Ann.,  p.  398,  U.  S.  Comp.  Stat. 
1901,  p.  1556),  which  authorizes  the  state  to  create  a  lien 
"for  the  actual  cost  and  necessary  expense  of  reclamation," 
etc.,  under  the  Carey  act. 

By  the  provisions  of  the  statute  and  the  contract  entered 
into  thereunder,  the  appellant  herein  acquired  the  riorht  to 
construct  the  system  of  canals  and  ditches  covering  this  tract 
of  land  and  the  right  to  divert  the  necessary  amount  of  water 
from  the  Snake  river  for  the  irrigation  of  such  lands.  It 
likewise  acquired  a  right  to  charge  and  collect  from  each  and 
every  sftttler  the  sum  of  $25  per  acre  for  a  water  right,  and 
to  have  the  same  become  an  immediate  and  continuing  lien 
upon  the  lands  to  be  irrigated.  It  acquired  a  right  of  way 
for  the  ditches  and  canals,  and  also  an  additional  strip  of 
land  not  exceeding  fifty  feet  in  width  along  the  main  canal 
and  thirty  feet  along  the  laterals  as  a  right  of  way  for  work- 
ing, inspection  and  improvement  purposes,  and  the  right  to 
increase  or  enlarge  the  canal  at  any  time  it  might  see  fit  or 
proper  to  do  so  for  the  purpose  of  carrying  any  additional 
waters  either  for  its  own  use  or  purposes  or  for  that 
of  rental  and  distribution,  and  the  right  to  the  use  of  any  sur- 
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pins  water  that  might  be  carried  in  the  canal  and  not  needed* 
for  the  purpose  of  irrigating  the  lands  in  this  segregation. 
Under  its  contract  and  the  statute  (sec.  19  of  amendatory  act 
approved  March  18,  1901,  Sess.  Laws,  1901,  p.  198),  it  se- 
cured the  additional  right  to  acquire  title  absolute  from  the 
state  of  Idaho  to  any  and  all  lands  contained  in  the  segrega- 
tion not  applied  for  or  taken  by  settlers  within  two  years 
after  the  final  completion  of  the  ditch  and  irrigation  works. 
It  also  acquired  a  right  of  indefinite  possession  and  control 
of  the  system  and  authority  to  charge  and  collect  additional 
rates  from  the  water  consumers  not  to  exceed  eighty  cents  per 
acre  per  annum,  and  to  become  a  stockholder  in  the  settlers' 
and  consumers'  company  that  was  to  be  formed  for  the  pur- 
pose of  eventually  taking  over  the  management  of  the  canals. 

The  foregoing  are  some  of  the  numerous  rights  and  inter- 
ests we  find  provided  and  stipulated  for  in  the  contract  en- 
tered into  between  the  appellant  corporation  and  the  state. 
As  to  the  legal  effect  of  these  various  stipulations  and  pro- 
visions and  the  extent  of  the  rights,  title  and  interest  ac- 
quired by  the  appellant  corporation  under  them,  we  express 
no  opinion,  nor  are  we  required  in  this  case  to  determine 
their  extent  or  character  beyond  that  of  ascertaining  whether 
they  are  sufficient  on  which  to  found  or  rest  a  mechanic's 
lien.  That  the  Twin  Falls  Land  &  Water  Company  had, 
and  still  has,  an  interest  in  this  canal  system  and  the  lands 
thereunder  and  the  waters  appropriated  for  their  irrigation 
and  reclamation,  and  that  under  the  statutes  and  decisions 
of  this  state  such  property  rights  are  real  estate,  there  can 
be  no  doubt.  (Rev.  Stat.,  sec.  2825;  Welch  v.  Garrett,  5 
Ida.  639,  51  Pac.  405;  Ada  Co.  etc.  v.  Farmers'  etc.  Co.,  5 
Ida.  793,  57  Pac.  990;  Hard  v.  Boise  City  Irrigation  cfe  Land 
Co.,  9  Ida.  589,  76  Pac.  331,  65  L.  R.  A.  407.) 

Under  sec.  1  of  the  Mechanic's  Lien  Law  of  this  state 
(Sess.  Laws,  1899,  p.  147),  "Every  person  performing  labor 
upon  or  furnishing  materials  to  be  used  in  the  construction, 
alteration  or  repair  of  any  ....  ditch,  dyke,  flume  .... 
has  a  lien  upon  the  same  for  the  work  or  labor  done  or  ma- 
terials furnished,"  etc.     The  statute  further  provides  that 
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'the  contractor,  subcontractor,  architect,  builder,  or  any  per- 
son having  charge  of  the  construction,  alteration  or  repair 
shall  be  deemed  the  agent  of  the  owner  for  the  purposes  of 
this  chapter.  In  this  case  there  is  no  contention  made  that 
the  lien  claimant  can  acquire  any  greater  right  or  interest  un- 
der its  lien  than  that  owned  and  possessed  by  the  Twin  Falls 
Land  &  Water  Company.  It  should  be  borne  in  mind,  how- 
ever, that  under  the  act  of  Congress  and  the  state  statute 
above  cited,  both  the  general  government  and  the  state  legis- 
lature have  granted  the  right  of  lien  upon  the  lands  to  be 
irrigated  to  any  person,  association  or  corporation  taking  a 
contract  from  the  state  to  the  extent  of  "the  actual  cost  and 
necessary  expenses  of  reclamation.'*  The  act  of  the  legisla- 
ture, in  conformity  with  the  act  of  Congress,  has  granted  a 
*  lien  to  "any  person,  company  or  association  furnishing  water 
for  any  tract  of  land,''  for  the  expense  of  the  construction 
of  the  works,  or  rather  to  the  extent  of  the  price  allowed  to 
be  charged  for  the  water  right  for  each  acre  of  land.  Under 
this  enactment  of  the  state  legislature,  it  is  clear  to  us  that  the 
•contractors  and  subcontractors  under  a  construction  company 
like  the  appellant  would  be  entitled  to  avail  themselves  of  the 
benefit  of  the  lien  laws  of  the  state,  and  that  in  case  of  fore- 
closure and  sale  under  the  lien  they  would  be  entitled  to  seU 
all  the  right,  interest  and  claim  of  the  construction  company, 
and  that  the  purchaser  at  such  foreclosure  sale  would  be  sub- 
rogated to  all  the  rights,  interests  and  privileges  of  the  con- 
struction company  therein.  If  it  be  conceded  by  appellant 
that  it  has  no  interest  in  or  title  to  any  of  this  property,  and 
no  right  of  possession  thereto,  then  we  grant  that  the  respond- 
ent can  sell  nothing  at  a  foreclosure  sale.  This  lien  extends 
only  to  the  interest,  claim  and  right  of  the  Twin  Palls  Land 
&  Water  Company.  If  it  has  no  interest  therein,  it  cannot 
suffer  by  a  foreclosure  sale  under  this  lien.  If  it  has  an  inter- 
est therein,  that  interest  may  be  sold  at  foreclosure  sale.  The 
appellant  is  not  the  representative  of  either  the  state  of  Idaho 
or  the  general  government,  and  is  in  no  position  to  present  the 
interests  of  either  here,  and  cannot  complain  for  or  on  ac- 
count of  any  pretended  claim  that  may  be  preferred  against 
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either.  In  fact,  however,  the  claim  here  made  is  only  com- 
mensurate with  the  interests  and  rights  of  the  appellant  com- 
pany. To  that  extent  the  action  may  be  prosecuted  and  no 
further.  (Sec.  4,  Lien  Law,  Sess.  Laws  1899,  p.  148.) 
^Miners,  by  discovery  and  location,  acquire  only  a  possessory 
right  to  mining  claims,  while  the  fee  remains  in  the  govern- 
ment, yet  they  may  go  ahead  and  expend  thousands  of  dollars 
in  running  tunnels,  sinking  shafts  and  making  other  improve- 
ments thereon,  and  the  contractors,  laborers  and  materialmen 
who  have  engaged  in  such  work  are  entitled  to  a  lien  on  the 
mine  or  mining  claim  for  such  labor  or  material,  and  we  know 
of  no  court  that  has  refused  to  allow  the  lien  because  the  fee 
was  in  the  general  government  or  that  the  miner  had  nothing 
but  a  possessory  title.  On  the  contrary,  the  courts  have  uni- 
formly allowed  the  lien  claimant  to  foreclose  his  lien  and  sell 
the  property,  and  the  purchaser  has  been  recognized  as  having 
acquired  all  the  interest  that  the  locator  and  possessor  of  the 
«laim  had  at  the  time  of  preferring  the  lien  and  foreclosing 
the  same. 

Many  cases  may  be  found  where  the  courts  have  held  that 
liens  preferred  against  property  where  the  party  who  em- 
ployed the  laborers  or  made  the  contract  or  purchased  the  ma- 
terial had  only  a  right  of  possession  or  a  leasehold  interest, 
would  extend  to  all  the  rights,  interest  and  claim  the  employer 
or  purchaser  had  in  or  to  the  property.  In  Badger  Lumber 
Co.  V.  Malone,  8  Kan.  App.  692,  54  Pac.  692,  the  court  of  ap- 
peals of  Kansas  in  discussing  this  question  said:  "We  con- 
elude  the  law  to  be  that  a  mechanic's  lien  affects  whatever 
estate  or  interest  in  the  land  upon  which  the  building  is 
erected  is  owned  and  possessed  by  the  person  who  causes  the 
election  of  the  building  at  the  time  when  the  contract  is  made 
for  the  material.  And  if  the  person  contracting  to  have  the 
building  erected  has  any  estate  or  interest  in  the  land  upon 
which  it  stands,  the  lien  of  the  materialman  who  furnishes  the 
material  extends  to  the  whole  of  that  estate  or  interest,  what- 
ever it  may  be.  The  word  'owner'  is  not  limited  in  its  mean- 
ing to  an  'owner  in  fee,'  but  includes  also  an  owner  of  a  lease- 
hold or  other  estate.  It  therefore  follows  that  the  estate  pos- 
Idaho,  Vol.  14—2 
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sessed  by  the  builder,  whatever  its  extent  may  be,  in  the  land, 
is  subject  to  a  mechanic's  lien,  and  may  be  sold."  To  the 
same  effect  see  3  Famham  on  Water  and  Water  Rights, 
p.  1995;  Garland  v.  Bear  Lake  Co.,  9  Utah,  350,  34  Pac.  368; 
same  case,  164  U.  S.  1,  17  Sup.  Ct.  7,  41  L.  ed.  327 ;  Jar- 
reU  V.  Block  (Okl.),  92  Pac.  167;  20  Am.  &  Eng.  Ency.  of 
Law,  2d  ed.,  297. 

Having  determined  that  the  plaintiffs  were  entitled  to  liens 
and  were  pursuing  the  proper  remedy,  we  now  pass  to  the 
consideration  of  the  further  questions  that  were  raised  and 
are  presented  here. 

The  defendant  filed  a  special  demurrer  to  the  complaint  on 
the  grounds  of  ambiguity  and  uncertainty,  and  pointed  out 
specifically  numerous  instances  in  which  it  claimed  the  com- 
plaint was  too  indefinite  and  uncertain  to  enable  it  to  prop- 
erly answer  or  go  to  trial.  At  the  same  time  defendant  filed 
a  motion  based  on  the  grounds  designated  in  the  demurrer, 
and  moved  the  court  to  require  the  plaintiff  to  furnish  it  with 
a  bill  of  particulars.  The  demurrer  and  motion  came  on  for 
hearing  and  the  demurrer  was  overruled  and  the  motion  de- 
nied. The  defendant  thereafter  answered.  It  now  assigns 
the  action  of  the  court  in  overruling  the  demurrer  and  deny- 
ing the  motion  as  error.  The  chief  ground  relied  upon  by  the 
appellant  is  that  since  the  measurements  of  the  amount  of 
work  done  and  the  estimates  and  classifications  thereof  were 
by  the  contract  to  be  left  to  the  appellant's  chief  engineer, 
and  in  pursuance  thereof  the  engineer  had  made  the  meas- 
urements, estimates  and  classifications  and  the  respondent 
claimed  that  they  were  unfair,  fraudulent  and  incorrect,  and 
that  in  truth  and  in  fact  the  classifications  should  be  very 
different  from  those  made,  the  court  should  have  required 
the  respondent  to  point  out  the  particular  place  or  places 
along  the  line  of  the  works  and  the  particular  stations,  sec- 
tions or  subdivisions  where  these  errors  and  mistakes  and 
fraudulent  estimates  had  been  committed,  and  the  particulars 
on  which  it  relied  for  a  recovery  so  as  to  enable  appellant  to 
properly  answer  and  to  prepare  its  case  for  trial.  The  re- 
spondent  constructed   about   twenty-two  miles  of  the  main 
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canal.  This  canal  was  80  feet  wide  at  the  bottom  and  120 
feet  wide  at  the  top.  In  its  construction  the  contract  contem- 
plated that  it  would  be  necessary  to  remove  all  kinds  of  ma- 
terial from  that  of  loose  earth  to  solid  rock,  and  accordingly 
it  enumerated  a  number  of  classifications  such  as  solid  rock, 
loose  rock,  common  material  (earth  that  could  be  plowed  with 
six  horses),  and  earth  or  other  material  that  could  not  be 
plowed  with  that  number  of  horses.  The  allegations  of  the 
complaint  involved  in  this  consideration  are  paragraphs  6  and 
9  thereof,  which  are  as  follows : 

''6.  That  plaintiff  proceeded  under  said  contract  and  em- 
ployment, and  in  good  faith  completed  and  fulfilled  said  con- 
tract on  its  part;  and  did  between  the  dates  of  March  9, 1903, 
and  the  6th  day  of  August,  1904,  perform  and  furnish  work, 
labor  and  material  in  the  construction  of  said  canal,  ditch 
dams,  adjuncts  and  irrigation  system  and  works,  as  follows : 

482.85  acres  cleared  at  $10  per  acre $    4,828.50 

70,732  cubic  yards  solid  rock  at  90  cts 63,658.80 

455,569  cubic  yards  loose  rock  and  hard-pan  at  45 

cts.  per  cubic  yard 205,006.05 

1,632,568  cubic  yards  common  material  at  13  cts. 

per  cubic  yard  212,233.84 

499,172  cubic  yards  over-haul  at  2  cts.  per  cubic 

yard,  per  100  feet 9,983.44 

28,256  feet  bridge  timber  at  $42  per  M 1,186.75 

336  acres  bond-plowing  at  $3.00  per  acre 1,008.00 

2  Pettelo  cars  furnished  at  $50  each 100.00 

184,551  cubic  yards  of  embankment  at  27  cts.  per 

cubic  yard 49,828.77 

9,789  yards  of  rip-rap  at  $1.25  per  yard 12,236.25 

167  days  pumping  at  $5.00  per  day 835.00 

Amount  to  the  sum  of $560,905.40 

**9.  That  according  to  the  terms  of  the  contract  between 
plaintiff  and  defendant  canal  company,  the  amount  and  classi- 
fication of  the  work  done  under  said  contract,  said  plaintiff 
was  to  be  governed  by  the  rules,  regulations  and  restrictions 
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and  specifications  of  the  engineers  in  charge  of  said  work, 
which  said  engineers  were  in  the  employ  of  said  defendant 
canal  company.  That  the  said  defendant  canal  company  and 
its  said  engineers  fraudulently  and  arbitrarily  and  without 
having  made  actual  or  correct  measurements  and  without 
having  made  proper  inspection  of  the  same,  and  without 
sufficient  knowledge  upon  which  to  found  an  honest  judgment 
in  respect  either  to  the  proper  measurements  or  the  amount  of 
cubic  yards  excavated  or  the  classifications  of  the  same  as  to 
earth,  loose  rock,  solid  rock,  hard-pan,  and  of  the  other  work 
done,  and  with  intent  to  injure  and  defraud  this  plaintiff  and 
to  deprive  it  of  the  just  amount  of  compensation  due  for  said 
work  and  material  as  aforesaid,  the  said  defendant  canal  com- 
pany and  its  engineers  arbitrarily  and  in  violation  of  good 
faith  and  duty,  did  make  or  cause  to  be  made  false  and  un- 
true final  estimates,  so  called,  or  calculations  and  certificates 
of  the  amount  or  kind  of  work  done  by  the  plaintiff.  That 
said  estimates  and  calculations  and  certificates  of  the  kind 
of  work  done  by  said  plaintiff,  as  made  by  the  defendant  canal 
company  and  its  engineers,  were  false  and  untrue  in  this,  to 
wit :  That  according  to  the  estimates  made  by  said  defendant 
canal  company  and  its  engineers,  they  allowed  and  furnished 
estimates  to  plaintiff  for  solid  rock  in  the  amount  of  33,214 
cubic  yards,  at  the  rate  of  ninety  cents  per  cubic  yard,  when 
in  truth  and  in  fact  there  were  70,732  cubic  yards  of  solid, 
rock,  at  the  same  price.  That  according  to  the  estimates  and 
classifications  made  by  said  defendant  canal  company  and  its 
enginoers,  they  allowed  for  loose  rock  and  hard-pan  in  the 
amount  of  101,394.3  cubic  yards,  at  the  rate  of  forty-five  cents 
per  cubic  yard,  when  in  truth  and  in  fact  there  were  455,569 
cubic  yards  of  loose  rock  and  hard-pan,  at  the  same  price. 
That  according  to  the  estimates  and  classifications  made  by 
the  said  defendant  canal  company  and  its  engineers  and  as 
furnished  defendant  canal  company,  they  allowed  for  over- 
haul 249,585.5  cubic  yards,  at  the  rate  of  two  cents  per  cubic 
yard,  while  in  truth  and  in  fact  there  were  499,172  cubic 
yards  at  the  same  price.  That  the  said  defendant  canal  com- 
pany   did   knowingly,    intentionally,  and  with  an  intent  to 
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cheat  and  defraud  plaintiff,  order  and  direct  in  the  perform- 
ance of  its  said  contract  that  it  perform  and  plow  336  acres 
of  bond-plowing,  for  which  plaintiff  was  to  receive,  and 
should  have  been  allowed  and  received,  the  sum  of  $3  per 
acre.  That  said  defendant  canal  company  neglected  and  re- 
fused to  allow  said  plaintiff  anything  whatsoever  for  said 
bond-plowing,  and  have  never  made  any  allowance  therefor. 
That  the  defendant  canal  company  did  take  and  appropriate 
and  use  for  its  own  use  and  benefit  in  the  construction  of  said 
canal  two  Pettelo  grading  cars  of  the  value  and  price  of  $50 
each,  which  cars  were  reasonably  worth  and  were  worth  at  said 
time  the  sum  of  $50  each,  or  $100.  That  said  defendant  canal 
company  neglected  and  refused,  and  have  always  and  still  do 
neglect  and  refuse,  to  pay  or  allow  plaintiff  for  said  cars,  al-^ 
though  demand  has  been  made  for  the  payment  of  same. 
That  the  said  defendant  canal  company,  although  ordering 
and  directing  that  the  plaintiff  perform  and  furnish  for  its 
use  and  benefit  in  the  puddling  of  its  said  dam  while  under 
construction  167  days  pumping  of  water,  at  the  sum  of  $5 
per  day;  that  said  services  performed  by  plaintiff  for  said 
canal  company  in  pumping  of  said  water  were  reasonably 
worth  and  were  worth  the  sum  of  $5  per  day,  which  said  de- 
fendant canal  company  promised  and  agreed  to  pay,  but  that 
they  have  neglected  and  refused,  and  do  still  neglect  and  re- 
fuse, to  pay  said  pumping  as  heretofore  set  forth,  or  any  part 
thereof.  That  according  to  the  estimates  and  specificatiomi 
made  by  the  said  defendant  canal  company  and  its  engineers, 
which  were  furnished  to  plaintiff,  they  allowed  for  8,873  yards 
of  rip-rap,  at  the  rate  of  $1.25  a  yard,  when  in  truth  and  in 
fact  there  were  9,789  yards  at  the  same  price.  That  accord- 
ing to  the  estimates  and  specifications  made  by  the  said  de- 
fendant canal  company  and  its  engineers,  which  were  fur- 
nished to  plaintiff,  they  allowed  for  160,273  cubic  yards  for 
embankment  and  construction  of  its  dam  and  canal,  at  the 
price  of  twenty-seven  cents  per  cubic  yard,  when  in  truth  and 
in  fact  there  were  184,551  cubic  yards,  at  the  same  price. 
That  in  respect  to  the  above  enumerated  items  and  estimates, 
calculations  and  computations  as  made  by  said  defendant 
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canal  company  and  its  engineers,  they  were  false  and  nntrue 
and  grossly  incorrect,  and  were  arbitrarily  made  for  the  pur- 
pose of  cheating  and  defrauding  and  depriving  this  plaintiflF 
of  the  amount  justly  due  to  it  for  work  performed  under  and 
in  pursuance  of  said  contract." 

It  will  be  seen  from  these  allegations  that  the  plaintiff  in 
every  instance  gave  the  classification  and  number  of  cubic 
yards  thereunder  that  had  been  allowed  by  the  appellant's  en- 
gineer, and  also  gave  the  number  of  cubic  yards  and  classifi- 
cations it  contended  was  correct  and  that  it  should  have  re- 
ceived. The  controversy  and  difficulty  is  therefore  reduced 
to  this:  Was  it  necessary  for  the  plaintiff,  where  it  claimed 
70,000  cubic  yards  of  solid  rock,  when  in  fact  the  engineer's 
estimate  had  only  given  it  33,000  cubic  yards,  to  state  in  its 
pleading  or  bill  of  particulars  the  particular  point  or  points, 
station  or  stations,  along  the  line  of  work  at  which  it  should 
have  received  increased  estimates  or  different  classifications; 
or,  for  instance,  where  it  had  only  received  an  estimate  of  100 
cubic  yards  when  it  should  have  had  125  cubic  yards  in  any 
given  distance  of  the  canaL  It  should  be  borne  in  mind,  too, 
that  the  appellant  company  had  on  file  all  the  figures,  esti- 
mates, classifications  and  records  of  its  engineers  showing  the 
amount  of  excavation  and  work  done  along  the  entire  length 
of  this  canal  and  the  number  of  cubic  yards  removed  for  every 
100  feet  thereof.  It  is  further  worthy  of  note  that  there  was 
no  material  difference  between  the  appellant  and  respondent 
as  to  the  total  number  of  cubic  yards  of  material  handled  in 
the  construction  of  this  canal  with  the  exception  of  one  piece 
of  work  known  as  the  Dry  creek  dam.  The  principal  contro- 
versy arose  over  the  classifications  given  the  respondent  by 
the  appellant's  engineer.  For  example,  the  appellant  only 
allowed  respondent  for  101,394.3  cubic  yards  of  loose  rock  and 
hard-pan,  while  the  respondent  claimed  that  it  should  have 
had  an  estimate  of  455,569  cubic  yards  of  loose  rock  and  hard- 
pan.  On  the  other  hand,  the  engineer's  estimate  of  common 
material  was  much  larger  than  respondent  claims  it  was  en* 
titled  to — ^this  difference  arising  out  of  the  fact  that  he  had 
not  given  large  enough  estimates  of  the  more  expensive  classic 
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fications,  and  too  large  an  estimate  on  the  cheaper  classifica- 
tions. When  the  defendant  company  came  to  answer,  it  re- 
lied upon  its  engineer's  estimates  and  classifications,  and  de- 
nied ^that  any  error,  mistake  or  fraud  had  been  committed  by 
him  and  asserted  the  correctness  of  his  estimates  and  classic 
fieations  and  relied  thereon.  It  is  therefore  diflBcult  to  see 
just  how  or  wherein  the  appellant  has  been  injured  or  preju- 
diced by  the  ruling  of  the  court  in  overruling  its  demurrer 
and  denying  its  motion.  (^Dennis  v.  Crocker-Huffman  Land 
&  Water  Co,,  6  Cal.  App.  58,  91  Pac.  427.)  We  do  not  think 
the  complaint  was  open  to  demurrer  on  the  grounds  of  am- 
biguity or  uncertainty.  Under  sec.  4209,  Rev.  Stat,  in  deal- 
ing with  ** general  rules  of  pleading,"  a  plaintiff  is  relieved 
from  the  necessity  of  pleading  its  items  of  an  account,  but 
must  deliver  to  the  adverse  party  a  copy  of  the  account  within 
ten  days  after  written  demand  therefor  or  be  precluded  from 
introducing  evidence  thereon.  That  section  might  be  held  to 
cover  a  case  of  this  kind,  but  if  it  does,  it  may  then  be  said 
that  the  complaint  in  this  case  contained  a  statement  of  each 
Item,  or  rather  of  the  number  of  cubic  yards  under  each  classi- 
fication and  the  compensation  claimed  therefor.  On  the  other 
hand,  we  have  no  statute  providing  for  the  ordering  **  bills  of 
particulars."  The  appellant  does  not  appear  to  have  relied 
upon  the  provisions  of  the  foregoing  statute  or  pursued  the 
remedy  there  pointed  out,  but  rather  applied  to  the  court  for 
an  order  requiring  respondent  to  furnish  a  "bill  of  particu- 
lars," and  for  the  relief  sought  relied  upon  the  general  and 
inherent  powers  of  courts  of  justice  to  control  their  proceed- 
ings and  regulate  the  conduct  of  trials  and  to  require  the  in- 
formation that  may  be  obtained  by  means  of  such  statements 
or  bills  of  particulars.  {United  States  v,  Clawson,  4  Utah,  34, 
5  Pac.  689;  same  case,  114  U.  S.  477,  5  Sup.  Ct.  949, 
29  L.  ed.  179;  Commonwealth  v.  Snelling,  15  Pick.  (Mass.) 
330.)  We  have  no  doubt  of  the  power  of  the  court  in  the 
exercise  of  a  sound  discretion  to  order  bills  of  particulars  in 
proper  cases.  (3  Ency.  of  PI.  &  Pr.  523;  Tilt  on  v.  Beecher, 
59  N.  T.  176,  17  Am.  Eep.  342.)     We  are  satisfied,  however. 
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that  there  was  no  abuse  of  discretion  in  denying  the  motion 
in  this  ease. 

It  is  next  urged  by  appellant  that  the  court  erred  in  refus- 
ing to  give  effect  to  the  ''contract  provision  giving  engineer 
of  defendant  right  to  decide  upon  disputed  questions'*;  and 
further,  that  **the  controversies  have  been  decided  by  the 
chief  engineer  pursuant  to  the  provisions  of  the  contract.'' 
The  provision  of  the  contract  involved  in  these  assignments 
is  as  follows: 

"Engineer  as  IjMPmE. — 1.  To  prevent  all  disputes  and 
misunderstanding  in  relation  to  any  of  the  stipulations  con- 
tained in  this  agreement  or  their  performance  by  either  of 
said  parties,  the  said  engineer  shall  be  and  hereby  is  made 
umpire  to  decide  all  controversies  arising  or  growing  out  of 
this  contract,  and  his  decision  on  any  point  or  matter  touching 
this  agreement  shall  be  final  and  conclusive  between  the  par- 
ties. And  it  is  further  agreed  between  said  parties  that  wher- 
ever the  word  'Engineer'  is  used  it  shall  be  taken  and  con- 
strued to  mean  Chief  Engineer  employed  by  said  second 
party."  Respondent  in  the  first  place  urges  that  there  are 
two  reasons  why  this  provision  of  the  contract  was  ineffectual. 
1.  That  it  is  so  general  and  sweeping  that  it  amounts  to  an 
attempt  by  contract  to  oust  the  courts  of  jurisdiction,  and  in 
support  thereof  cites  Waite  Eng.  &  Arch.  Juris.,  sec.  406,  p. 
340 ;  2  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  570;  Louisville  Ry.  v. 
Donevan,  111  Ind.  179, 12  N.  E.  153;  Wood  v.  Chicago  Ry.  Co., 
39  Fed.  152.  See,  also,  Baltimore  etc.  Co,  v.  Scholes,  14  Ind. 
App.  524,  43  N.  E.  156,  56  Am.  St.  Rep.  307,  and  note. 

The  second  objection  is  that  the  contract  under  considera- 
tion reserved  to  the  Land  &  Water  Company  the  right  to 
question  the  estimates  of  the  engineer  both  as  to  "amount  and 
character  of  the  work,"  etc.  That  provision  of  the  contract 
is  embodied  in  paragraph  3  thereof,  and  is  as  follows : 

'*Tbue  Estimates. — Said  second  party  shall  not  be  estopped 
by  any  estimate  by  its  engineer  from  showing  at  any  time  the 
true  and  correct  amount  and  character  of  the  work  which 
shall  have  been  done  and  materials  which  shall  have  been  fur- 
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nished  by  said  first  party  or  by  any  person  under  this  agree- 
ment." 

In  the  first  place,  it  would  seem  that  the  stipulation  con- 
stituting the  chief  engineer  as  umpire  could  not,  and  perhaps 
would  not,  receive  a  construction  by  the  courts  that  would  give 
to  the  engineer  "the  determination  of  questions  relating  to 
the  meaning  and  interpretation  of  the  contract  itself,''  and 
would  rather  limit  his  determinations  to  estimates,  classifica- 
tions, character  of  work,"  etc.,  provided  by  the  contract  to  be 
done  and  performed.  (Waite  Eng.  &  Arch.  Juris.,  sec.  408, 
p.  342.)  It  is  clear  to  us,  on  the  other  hand,  that  a  stipula- 
tion in  a  contract  requiring  the  submission  of  any  given  ques- 
tions or  controversies  to  an  engineer  as  umpire,  in  order  to  be 
binding  upon  one  party  must  be  made  obligatory  on  the  other, 
and  in  so  far  as  it  is  made  inoperative  by  the  contract  against 
one  party,  it  will  be  held  inoperative  by  the  courts  as  against 
the  other.  If  this  point,  however,  were  conceded  in  favor  of 
appellant,  there  is  another  and  equally  serious  reason  why 
the  courts  will  go  back  of  the  findings  of  the  engineer  in  this 
case  and  that  reason  we  will  consider  presently. 

As  will  be  seen  from  an  examination  of  paragraph  9  of  the 
complaint  above  quoted,  the  issue  tendered  was  that  the 
** canal  company  and  its  said  engineers  fraudulently  and  arbi- 
trarily and  without  having  made  actual  and  correct  measure- 
ments and  without  having  made  proper  inspection  of  the 
same,  and  without  sufficient  knowledge  upon  which  to  found 
an  honest  judgment  in  respect  either  to  the  proper  measure- 
ments or  the  amount  of  cubic  yards  excavated  or  the  classifica- 
tions of  the  same  ....  and  with  intent  to  injure  and  de- 
fraud this  plaintiff  and  to  deprive  it  of  the  just  amount  of 
compensation  due  ....  its  engineers  arbitrarily  and  in  vio- 
lation of  good  faith  and  duty,  did  make  or  cause  to  be  made 
false  and  untrue  final  estimates,"  etc.  In  contracts  for  this 
character  of  work,  stipulations  for  the  submission  of  questions 
of  difference  and  controversies  to  the  decision  of  the  chief 
engineer  on  the  works  have  been  generally  sustained  and  en- 
forced. (Waite  Eng.  &  Arch.  Juris.,  sec.  433;  Chicago  etc. 
B.  B.  Co.  V.  Price,  138  U.  S.  185,  11   Sup.   Ct.   290,   34  L. 
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ed,  917;  Davis  v,  King^  50  Am.  St.  Rep.  114,  and  note;  McCoy 
V.  Able,  131  Ind.  423,  30  N.  E.  528,  31  N.  B.  453;  Baltimore 
stcKy.  Co.  V.  Scholes,  14  Ind.  App.  524,  56  Am.  St.  Rep.  310, 
43  N.  E.  156.)  But  where  it  has  been  shown  that  the  engineer 
was  biased  against  one  of  the  parties  to  the  contract  and  de- 
clined to  make  honest  estimates  and  decisions  or  refused  to 
make  inquiries  or  inform  himself  as  to.  the  facts  in  dispute,  or 
as  to  the  condition  of  the  matters  or  works  he  was  to  deter- 
mine upon  or  the  nature  of  the  work  or  classification  to  which 
it  belonged,  or  where  he  was  utterly  incompetent  and  unfit  for 
the  discharge  of  the  duty  or  acted  fraudulently  or  acted 
wholly  on  information  received  from  other  parties,  the  courts 
have  furnished  relief  to  the  injured  party.  {Spaulding  v. 
Coeur  d'Alene  Ry.  Co,,  5  Ida.  528,  51  Pac.  408 ;  Davis  v.  King, 
66  Conn.  465,  50  Am.  St.  Rep.  104,  34  Atl.  107 ;  Edwards  v. 
Hartshorn,  72  Kan.  19,  82  Pac.  520,  1  L.  R.  A.,  N.  S.,  1050; 
Martinsburg  etc.  Potomac  B.  B.  Co.  v.  March,  114  U.  S.  549, 
5  Sup.  Ct.  1035,  29  L.  ed.  255;  Williams  v.  Chicago  etc. 
By.  Co.,  112  Mo.  463,  34  Am.  St.  Rep.  403,  20  S.  W.  631; 
Mundy  v.  Louisville  &  N.  B.  Co.,  67  Fed.  633, 14  C.  C.  A.  583; 
Baltimore  etc.  By.  Co.  v.  Scholes,  14  Ind.  App.  524,  56  Am. 
St.  Rep.  307,  and  notes,  43  N.  E.  156.) 

Upon  the  issues  made  on  this  point  the  court  found  **That 
the  said  chief  engineer  wrongfully,  arbitrarily,  and  without 
having  made  proper  examination,  inspections  and  tests,  and 
without  having  made  proper  observations,  and  without  suflS- 
cient  knowledge  upon  which  to  found  a  just  judgment  in  re- 
spect to  the  kind,  quality  and  classification  of  materials,  and 
in  violation  of  good  faith  and  duty,  did  make,  cause  to  be 
made  and  permit  untrue  and  grossly  erroneous  estimates  and 
classif'C'tions  of  the  kind,  character  and  amount  of  materials 
removed  and  placed,  and  work  done,  by  said  plaintiflF.  The 
said  chief  engineer  in  arriving  at  his  conclusion  based  his 
judgment  almost  entirely  upon  reports  made  to  him  by  his 
subordinates,  and  without  any  due  or  proper  examination 
made  by  him  to  verify  these  reports.  That  the  reports  of  the 
subordinates  were  grossly  incorrect  and  untrue."  It  is  argued 
by  appellant  that  this  finding  is  not  sufiScient  to  justify  or 
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support  a  judgment  against  the  Land  &  Water  Company  set- 
ting aside  the  final  estimates  and  classifications  made  by  the 
engineer  and  going  back  of  such  estimates  and  classifications. 
That  it  is  insufficient  for  the  reason  that  it  does  not  directly 
find  the  engineer  or  the  company  guilty  of  fraud  or  dishon- 
esty in  the  matter  of  the  estimates  and  classification.  It  has 
been  established  in  this  state  that  'Hhe  appellate  court  will 
give  to  the  findings  of  the  trial  court  the  most  liberal  con- 
struction the  language  used  will  permit  in  order  to  sustain  a 
judgment  founded  thereon."  (Eastwood  v.  Standard  Mines 
46  Milling  Co.,  11  Ida.  195,  81  Pac.  381.)  It  is  also  weU  se^ 
tied  that  findings  of  fact  made  by  the  trial  court  are  not  re- 
quired to  conform  to  all  the  niceties  and  rules  governing  the 
pleadings  which  go  to  form  the  issues  under  which  the  find- 
ings are  made.  Here  the  court  finds  that  the  engineer  made 
and  caused  to  be  made  estimates  and  classifications  ^^wrong- 
fully" and  ''arbitrarily,"  and  that  he  did  so  in  "violation  of 
good  faith  and  duty,"  and  that  he  caused  and  permitted  "un- 
true and  grossly  erroneous"  estimates  and  classifications,  and 
that  he  based  his  judgment  upon  "grossly  incorrect  and  un- 
true" reports  made  to  him  by  his  subordinates,  and  without 
due  or  proper  effort  to  verify  their  correctness.  It  seems  to 
us  that  there  can  be  but  little  room  for  doubt  that  the  find- 
ings of  the  court  on  these  issues  were  sufficient  to  support  the 
judgment  entered  thereon. 

Pursuing  this  contention,  however,  appellant  contends  that 
the  facts  before  the  court  were  not  sufficient  to  justify  these 
findings  and  warrant  the  court  in  going  back  of  the  estimates 
and  classifications  made  by  the  engineer.  As  stated  by  ap- 
pellant in  its  brief,  "The  great  controversy  in  the  case,  as  to 
which  the  greater  amount  of  testimony  was  given,  was  over 
that  part  of  the  specifications,  Exhibit  *A,'  which  classified 
loose  rock  and  hard-pan."  The  chief  engineer  had  allowed 
the  Nelson  Bennett  Company  for  101,394.3  cubic  yards  of 
""loose  rock  and  hard-pan"  at  forty-five  cents  per  cubic  yard, 
while  the  plaintiff  contended  that  it  was  entitled  to  an  allow- 
ance of  455.569  cubic  yards  of  "loose  rock  and  hard-pan,"  at 
^e  price  above  stated.    It  seems  to  have  been  conceded  by 
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counsel  and  assented  to  by  the  court,  that  there  is  a  sheet  of 
hard-pan  extending  throughout  that  entire  section  of  country 
varying  in  depth  below  the  surface.  The  parties  to  the  con- 
tract had  this  fact  in  view  and  stipulated  therein  for  the 
classification  of  ** hard-pan''  as  common  excavation  where  it 
**can  be  plowed  with  a  ten-inch  grading  plow  behind  a  team 
of  six  good  horses  properly  handled,"  and  for  its  classification 
as  loose  rock  where  it  **  cannot  be  plowed  with  a  ten-inch  grad- 
ing plow  behind  a  team  of  six  good  horses  properly  handled." 
The  controversy  and  evidence  necessarily  revolved  about  the 
issue  as  to  whether  this  stratum  of  ** hard-pan"  could  be 
plowed  with  a  ten-inch  grading  plow  drawn  by  a  team  of  six 
good  horses  properly  handled.  The  record  contains  some 
hundreds  of  pages  of  evidence  on  this  point.  To  review  it  in 
this  opinion  would  be  out  of  the  question  and  useless.  It  is 
sufficient  to  say  that  the  great  preponderance  of  evidence  on 
this  point  goes  to  sustain  the  contention  made  by  the  plaintiff 
and  the  finding  of  the  court.  It  was  shown  that  most  of  this 
work  was  done  with  eight  and  ten  horses,  and  in  some  in- 
stances with  smaller  plows  than  that  prescribed  in  the  con- 
tract and  specifications.  In  a  few  instances  the  appellant 
Bucceede*!  in  showing  that  subcontractors  had  plowed  with 
four  and  six  horses,  but  in  those  cases  the  plows  were  much 
smaller  than  that  mentioned  in  the  contract,  and  in  those 
cases  the  plaintiff  showed  that  the  plowing  was  not  successful 
and  not  up  to  the  standard  of  ordinary  plowing. 

Appellant  also  urges  that  the  evidence  was  not  sufficient  to 
warrant  a*  finding  and  conclusion  that  the  engineer  acted 
either  fraudulently,  arbitrarily  or  dishonestly  or  without  hon- 
est inquiry  and  investigation  or  without  sufficient  information 
to  enable  him  to  make  honest  and  true  estimates.  The  appel- 
lant's chief  en<?ineer  was  a  Mr.  Bickel,  under  whose  charge 
were  a  number  of  assistant  engineers.  It  is  conceded  that  the 
larger  part  of  the  Nelson  Bennett  contract  was  examined  and 
superintended  by  an  assistant  engineer  named  Shobert.  It 
is  also  apparent  from  the  record  that  Bickel  received  practi- 
cally all  his  information,  reports,  estimates  and  classifications 
from  Shobert.    Differences  arose  between  the  Nelson  Bennett 
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Company  and  the  Land  &  Water  Company  at  an  early  stage 
in  the  progress  of  this  work  over  the  treatment  the  contractor 
and  subcontractors  were  receiving  from  the  employees  of  the 
Land  &  Water  Company,  and  especially  from  the  engineers. 
Mr.  Bennett  complained  of  the  conduct  of  the  assistant  en- 
gineer Shobert,  charging  him  with  being  prejudiced  against 
him  and  with  wanting  to  **do  him. "  As  an  illustration  of  the 
feeling  of  animosity  existing,  we  quote  the  following  from  the 
testimony  of  Mr.  Bennett:  '*I  called  Shobert  over  and  talked 
quite  a  while  with  him.  I  said,  'Shobert,  why  do  you  want  to 
do  met  What  is  the  matter  with  you!'  He  says,  *  Well,  you 
ought  to  know  why  I  want  to  do  you,'  he  says,  *You  got  me 
discharged  off  the  Northern  Pacific  Railway.'  I  said,  'Bill' — 
I  called  him  Bill  because  that  was  his  nickname ;  I  believe  that 
is  his  name;  we  so  call  him — I  says,  *Bill,  you  are  entirely 
mistaken;  I  cannot  see  how  you  arrived  at  any  such  conclu- 
sion.' He  told  me  what  his  authority  was,  that  it  was  the 
chief  engineer  of  the  Northern  Pacific  Railroad  told  him,  Mr. 
Darling.  I  told  him  if  Darling  said  anything  of  that  kind  he 
was  mistaken,  and  there  was  a  good  deal  of  feeling  in  the 
matter.  He  says,  'I  don't  believe  a  word  of  it,  I  don't  be- 
lieve Darling  would  say  that  unless  it  was  true.'  He  says 
*You  got  me  fired  off  there  and  I  don't  see  why  you  should 
expect  .anything  from  me.'  I  told  him  I  didn't  expect  any- 
thing from  him  except  justice,  and  I  was  going  to  try  to  get 
that,  and  I  told  him  again  that  there  was  absolutely  and  un- 
qualifiedly no  reason  for  any  statement  that  I  got  him  fired 
from  the  Northern  Pacific;  on  the  contrary,  I  was  always 
your  friend.  I  found  there  was  no  use  talking  to  him  about 
it;  he  had  got  it  firmly  fixed  and  was  going  to  do  me  injury. 
I  went  back  to  Milner  and  saw  the  chief  engineer  and  called 
his  attention  to  this  matter.  I  saw  Bickel  in  regard  to  this 
conversation  with  Shobert,  the  animosity  he  had  expressed 
toward  me.  I  explained  to  Bickel  the  conversation  I  had  had 
with  Shobert  and  Shobert 's  answer  to  me.  I  said,  *Now,  Mr. 
Bickel,  it  seems  to  me  there  should  be  something  done  in  these 
premises,  that  it  is  not  fair  to  myself  nor  fair  to  these  sub- 
contractors who  have  to  be  punished  if  I  am  to  keep  a  man 
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over  my  work  that  expresses  himself  as  having  a  desire  to  do 
me  or  to  injure  me,  and  he  having  such  an  opportunity  to  do 
it  as  to  classify  and  return  my  estimates.'  He  asked  me  what 
I  wanted  him  to  do  with  him.  I  said,  'I  don't  want  you  to 
discharge  him.  You  have  plenty  of  work  off  my  work ;  there 
is  work  below;  location  of  that  immense  ditch  and  laterals. 
You  could  easily  change  him  for  one  of  the  engineers  of  Faris- 
Kesl  or  you  could  put  him  below.'  He  got  up  and  said,  *Tho 
very  fact  that  you  want  me  to  discharge  him  is  evidence  that 
you  did  get  him  discharged  off  the  Northern  Pacific.  I  will 
tell  you  right  now  that  I  will  not  discharge  him  for  you.'  I 
said,  'AH  right,  Mr.  Bickel,  I  cannot  help  it;  it  is  wrong.'  In 
the  fall,  later  on,  I  had  another  conversation  with  Mr.  Sho- 
bert  in  regard  to  his  "feeling  toward  me."  Later  on  Bennett 
had  another  conversation  with  Shobert  in  which  there  appears 
to  have  been  considerable  feeling  manifest  and  wherein  Sho- 
bert informed  Bennett  that  he  intended  to  make  him  and  his 
subs  hew  to  the  line,  and  that  he  was  going  to  do  him  up  if  he 
could.  There  seems  to  be  no  question  about  this  conversation 
taking  place,  and,  indeed,  about  this  feeling  existing.  For  a 
chief  engineer  and  a  corporation  for  which  he  was  working  to 
retain  the  services  df  a  man  under  such  circumstances  and 
with  knowledge  of  the  feeling  existing  and  permit  him  to 
fraudulently  act  as  umpire  in  the  settlement  of  differences  and 
disputes  and  the  making  of  estimates  and  classifications,  is  in 
itself  suflScient  evidence  of  fraud  and  injustice  to  warrant  any 
court  in  going  back  of  his  estimates  and  classifications  and  see 
that  honesty  and  fair  dealing  is  enforced.  It  was  specifically 
stipulated  in  this  contract  that  the  word  ** engineer"  should 
mean  the  ** chief  engineer"  employed  by  the  Land  &  Water 
Company.  It  is  true  that  in  extensive  works  such  engineer 
cannot  measure  every  yard  of  earth  and  material  moved  and 
classify  the  same  personally,  and  that  he  must  in  some  meas- 
ure rely  upon  information  derived  from  other  sources. 
{Sweet  V.  Morrison,  116  N.  Y.  31,  15  Am.  St.  Rep.  376,  22  N. 
E.  276;  Pilmer  v.  Clark,  107  Mass.  373.)  On  the  other  hand, 
"the  decision  to  be  conclusive  must  be  a  result  of  the  deliber- 
ate and  fair  judgment  of  the  engineer."     (Waite   £ng.   & 
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Arch.  Juris.,  sees.  433-503.)  The  decision  of  the  questions 
which  arise  and  require  the  exercise  of  a  judgment  of  a 
^puo^ judicial  character  cannot  be  delegated  by  the  chief  en- 
gineer or  umpire  to  anyone.  The  parties  in  this  case  have 
agreed  to  abide  the  deliberate  and  fair  judgment  of  the 
"chief  engineer.*'  In  order  for  him  to  fairly,  honestly  and 
justly  exercise  that  judgment,  it  was  necessary  for  him  to  hear 
the  facte  and  to  take  such  steps  as  would  enable  him  to  come 
into  possession  of  the  facte  in  controversy  or  on  which  his 
judgment  and  decision  depended.    Such  was  not  done. 

The  contract  provided  for  any  additional  work,  changes  or 
alterations  that  might  be  ordered  by  the  Land  &  Water  Com- 
pany or  ite  chief  engineer,  and  for  the  classification  thereof 
and  payment  therefor  in  the  same  manner  and  under  the  same 
rules  and  regulations  as  set  out  in  the  contract  and  specifi- 
cations for  the  main  work.  In  the  course  of  the  construction 
of  this  canal,  the  company  decided  to  have  a  dam  built  across 
what  is  called  Dry  creek,  and  which  dam  is  referred  to 
throughout  the  case  as  Dry  creek  dam.  No  special  contract 
nor  plans  nor  specifications  were  drawn  for  this  piece  of 
work.  The  dam  was  about  one  mile  long  at  the  top.  A  dif- 
ference arose  between  the  Nelson  Bennett  Company  and  the 
engineer  over  the  measuremente  of  this  work.  The  engineer 
allowed  160,273  cubic  yards  as  his  measurement.  The  court, 
after  hearing  the  evidence,  allowed  184,551  cubic  yards. 
Small  differences  and  disputes  arose  over  other  pieces  of  work 
and  extras  and  additional  work;  among  those  items  was  that 
of  ** rip-rapping"  and  *' bond-plowing.'*  Without  going  into 
a  consideration  of  the  evidence  on  these  items  and  charges, 
.  we  are  content  to  dispose  of  them  by  saying  that  there  is 
sufficient  evidence  in  the  record  to  justify  the  findings  and 
conclusion  of  the  court  on  each  of  them. 

Appellant  assigns  as  error  that  the  court  made  excessive 
allowances,  and  that  the  total  allowances  made  by  the  court 
under  the  various  classifications  amounted  to  some  38,000 
cubic  yards  more  than  was  contained  in  the  works  and  was 
actually  moved.  It  seems  that  respondent  originally  pro- 
ceeded on  the  theory  that  the  measuremente  made  by   the 
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Land  &  Water  Company  were  in  the  aggregate  correct  except 
as  to  those  on  the  Dry  creek  dam,  and  that  the  chief  error  was 
in  the  classification  of  the  different  material  contained  in  the 
grand  total.  After  the  court  had  heard  the  evidence  and 
made  up  its  findings,  he  concluded,  among  other  things,  that 
as  a  matter  of  fact  78,948  cubic  yards  of  solid  rock  had  been 
removed,  but  since  a  lien  had  only  been  claimed  for  70,732 
cubic  yards,  the  plaintiffs  were  only  allowed  to  recover  for 
the  latter  amount.  On  the  Dry  creek  dam  embankment  he 
found  that  there  had  actually  been  removed  208,992  cubic 
yards,  while  the  lien  filed  only  claimed  for  184,551,  and  the 
plaintiff  was  allowed  to  recover  only  to  that  extent.  At  the 
trial  the  Twin  Falls  Land  &  Water  Company  presented  the 
measurements,  estimates  and  classifications  made  by  their 
chief  engineer  and  relied  upon  them.  They  showed  a  total 
of  2,178,142.9  cubic  yards  of  material  as  having  been  re- 
moved. The  plaintiffs,  in  order  to  establish  their  case,  had 
secured  the  services  of  an  engineer  named  Bostaph,  who  went 
over  the  whole  works  and  made  tests  and  measurements,  and 
he  produced  his  measurements  and  computations  in  court  and 
testified  concerning  the  whole  works  covered  by  the  transac- 
tion. His  figures  disclosed  a  total  of  2,236,757.9  cubic  yards 
of  material  as  having  been  handled.  The  difference  between 
the  totals  furnished  by  the  two  engineers  was  some  58,000 
cubic  yards.  There  was  a  difference  of  over  48,000  on  the 
Dry  creek  dam  alone,  on  which  it  was  never  admitted  that 
the  chief  engineer's  figures  were  correct.  In  the  course  of 
the  trial  the  company  admitted,  apparently,  several  items  of 
discrepancies,  something  over  1,000  yards  on  the  Dry  creek 
dam  and  some  1,680  yards  removed  on  the  first  forty  feet  of 
the  plaintiff's  contract.  After  all  the  allowances  are  made 
for  corrections,  it  seems  that  the  difference  in  the  figures  in 
upward  of  3,000  cubic  yards.  Respondents  admit  in  their 
brief  that  after  making  all  the  additions  and  corrections  to 
the  figures  made  by  the  engineer  of  the  appellant  company,  as 
admitted  by  the  pleadings  or  upon  the  trial,  the  total  number 
of  cubic  yards  as  allowed  by  the  court  in  its  findings  exceeds 
the  total  measurements  made  by  the  company  as  shown  b7 
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its  figores  in  the  sum  of  3,162.2  cubic  yards.     The  Nelson 
Bennett  Company's  engineer,  Bostaph,  who  made  the  tests, 
measurements  and   computations  for  the  plaintiff,  testilied 
that  his  total  estimates  were  within  seventeen  hundredths  of 
one  per  cent  of  the  total  estimates  made  by  the  company,  and 
that  on  a  work  of  the  magnitude  of  this,  it  would  be  very 
difficult  to  make  a  closer  calculation  than  that.    He  also  tes- 
tified that  his  total  estimates  were  substantially  the  same  as 
those  made  by  the  company's  engineer,  and  that  in  some  in- 
stances he  had  relied  upon  their  figures  as  to  total  yards  of 
earth  removed,  and,  in  fact,  had  consulted  their  maps  and 
measurements  in  arriving  at  some  of  them.     We  think  in 
Tiew  of  the  proceedings  had  upon  the  trial  and  the  conduct 
<d  the  plaintifib  and  their  engineer,  that  the  appellant  was 
justified  in  relying  on  its  total  estimates  as  made  by  its  en- 
gineers and  in  combatting  only  the  attempt  of  the  plaintiff  to 
have  a  reclassification  of  the  material  that  the  company's  fig- 
ures showed  had  been  removed.    In  view  of  this  situation,  we 
think  the  judgment  ought  to  be  modified  to  the  extent  of  the 
excess  shown  in  these  total  estimates  over  those  shown  by  the 
appellant's  engineer.    The  question  therefore  arises  as  to  the 
classifications  from  which  this  deduction  shall  be  made.    As 
the  principal  contest  was  made  over  the  change  in  classification 
of  "hard-pan"  from  that  of  common  material  to  loose  rock, 
and  since  the  principal  change  made  by  the  court  was  in  this 
classification,  we  think  the  most  favorable  presumption  that 
could  be  indulged  in  favor  of  the  appellant  would  be  that  the 
mistake  had  been  made  in  increasing   the  total  number  of 
yards  of  the  classification  designated  as  loose  rock  for  which 
,  the  appellant  was  required  to  pay  at  the  higher  rate  namely, 

1  forty.five  cents  per   cubic    yard.     We  have,  therefore,  con- 

chided  to  modify  this  judgment  to  the  extent  of  the  over- 
charge  in  total  number  of  cubic  yards  admitted  by  respond- 
ent  to  be  3,162.2  yards,  which,  computed  at  forty.five  cents 
per  cubic  yard,  will  entitle  the  appellant  to  a  reduction  and 
modification  of  the  judgment  in  the  sum  of  $1,423. 

The  sixth  assignment  of  error  is    hat  so  much  of  the  me. 
chanic's  lien  law  of  this  state  as  allows  attorney  s  fees  to  a 
Idaho,  Vol.  14--3 
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lien  claimant  is  unconstitutional,  for  the  reason  that  it  does 
not  provide  for  an  allowance  to  the  adverse  party  in  case  he 
shall  be  successful.  We  had  occasion  to  consider  the  validity 
and  constitutionality  of  this  statute  in  Thompson  v.  Wise  Boy^ 
Min.  &  Mill  Co.,  9  Ida.  363,  74  Pac.  958,  and  there  decided 
adversely  to  appellant's  contention  here.  We  are  still  satis- 
fied with  the  conclusion  reached  in  that  case  as  to  the  validity 
of  this  portion  of  the  law  and  the  right  to  recover  attorney's 
fees  in  case  of  a  successful  prosecution  of  a  lien  and  for  that 
reason  will  not  pursue  that  assignment  of  error  further.  In 
this  case,  however,  the  court  allowed  both  Nelson  Bennett 
Company  and  Toponce  a  total  sum  of  $10,000  for  attorney's 
fees,  and  appellant  contends  that  this  sum  is  excessive.  Ther 
evidence  submitted  to  the  trial  court  upon  which  he  found 
that  this  was  a  reasonable  sum  to  be  allowed  was  sufficient  in 
our  judgment  to  authorize  and  justify  the  court  in  such  a 
finding  and  conclusion.  We  are  not  prepared  to  say  that  in 
a  case  of  the  magnitude  of  this  and  of  the  peculiar  character 
of  the  contract  under  which  the  plaintiff  was  operating  and 
the  nature  of  the  work  and  the  obstacles  which  he  met 
in  attempting  to  recover  under  the  contract  and  the  obsti- 
nacy with  which  this  case  has  been  contested,  $10,000  is  an 
excessive  sum  to  be  allowed  as  attorney's  fees. 

Numerous  errors  have  been  assigned  against  the  rulings 
of  the  court  in  the  admission  and  rejection  of  evidence.  The- 
particular  objection  to  the  ruling  in  each  instance  has  not 
been  pointed  out  by  brief,  nor  have  they  been  separately  con- 
sidered therein.  Upon  an  examination  of  them,  however,  we 
are  satisfied  that  the  rulings  of  the  court  have  generally  been 
correct — in  some  instances  perhaps  erroneous;  but  it  is  clear 
to  us  that  the  appellant  has  not  been  injured  or  prejudiced 
thereby.  This  was  an  equity  case  and  no  question  of  fact, 
was  submitted  to  a  jury,  and  in  such  cases  the  rule  as  to  the 
admission  of  evidence  is  much  more  liberal,  and  the  appel- 
late court  will  hesitate  to  reverse  a  judgment  on  account  of 
an  erroneous  ruling  in  the  admission  of  evidence  unless  it  ap- 
pears that  the  court  was  proceeding  on  a  wrong  theory  of  the^ 
case,  or  that  the  admission  or  rejection  of  the  evidence  offered 
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misled  the  losing  party  or  surprised  him  and  in  some  way  de- 
prived him  of  some  right  or  embarrassed  him  in  the  presen- 
tation of  some  substantial  part  of  his  cause  of  action  or 
grounds  of  defense. 

After  the  entry  of  judgment  the  plaintiffs  filed  a  cost-bill 
in  which  they  claimed  costs  to  the  amount  of  $2,488.60. 
The  defendant  Twin  Falls  Land  &  Water  Company  made  a 
motion  to  retax  costs  and  supported  the  same  by  affidavit,  and 
the  two  principal  objections  appear  to  have  been :  First,  that 
mileage  and  per  diem  had  been  allowed  to  a  number  of  sub- 
contractors, who,  while  not  parties  to  the  action,  were  really 
interested  in  the  outcome  of  the  case,  and  were  therefore  such 
interested  parties  as  were  not  entitled  to  per  diem  and  mile* 
age  for  attendance  as  witnesses ;  and,  second,  that  mileage  had 
been  claimed  for  attendance  of  witnesses  a  distance  of  more 
than  thirty  miles.  The  court  denied  the  motion,  and  the  ap- 
pellant assigns  the  same  as  error.  The  action  of  the  court 
in  denying  the  motion  was  clearly  within  the  purview  of  the 
law  as  announced  by  this  court  in  Anderson  v.  Ferguson-Bach 
Sheep  Company,  12  Ida.  418,  86  Pac.  41. 

We  are  satisfied  that  there  is  no  error  in  this  record  that 
has  been  called  to  our  attention  that  would  justify  us  in  a  re- 
versal of  the  judgment  herein.  It  is  the  order  of  this  court 
that  the  judgment  be  modified  and  reduced  in  the  sum  of 
$1,423,  and  that  as  so  modified  and  reduced  it  be  and  is  here- 
by in  all  other  respects  affirmed.  Each  party  wUl  pay  its  own 
costs  incurred  on  this  appeal.  The  case  is  remanded,  with  di- 
rection that  the  judgment  be  modified  as  above  indicated 

Sullivan,  J.,  and  Stewart,  J.,  concur. 
(Jannaiy  30,  1908.) 
ON  PETrriON  FOR  REHEARING. 

PEB  CURIAM. — ^A  petition  for  a  rehearing  has  been  filed 
in  this  case,  and  upon  an  examination  of  it,  the  court  was  at 
first  disposed  to  strike  it  from  the  files  on  account  of  the  dis- 
respectful and  discourteous  language  in  which  it  was  couched, 
.However,  since  it  was  filed,  the  resident  attorney  has  with- 
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drawn  from  the  petition  and  the  court  is  satisfied  that  he 
took  no  part  in  the  preparation  of  the  same.  On  further  con- 
sideration, the  court  concluded  to  and  has  made  a  careful  ex- 
amination of  the  questions  raised  by  the  petition,  and  we  will 
proceed  seriatim  to  consider  them. 

Counsel  for  petitioner  raises  six  questions  in  his  petition, 
all  of  which  have  been  considered  in  the  former  hearing  of 
this  case,  except  one,  and  that  is  the  first  question  suggested 
by  the  petition  to  the  effect  that  the  respondent,  the  Nelson 
Bennett  Co.,  showed  no  legal  right  to  recover  in  this  action 
and  that  it  affirmatively  appears  that  it  has  no  right  to  re- 
cover by  reason  of  the  fact  that  it^had  not  complied  with  the 
requirements  of  the  statutes  of  Idaho  as  to  foreign  corpora- 
tions. 

The  trial  court  in  its  first  finding  of  fact  found  that  the 
Nelson  Bennett  Co.  was  an  incorporation  duly  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the  state  of 
Washington,  and  during  all  of  the  times  mentioned  in  the 
complaint  had  carried  on  business  as  a  contractor,  in  its  cor- 
porate name,  in  Cassia  county,  state  of  Idaho,  and  at  all  of 
said  times  had  accepted  the  provisions  of  the  constitution  and 
complied  with  the  laws  of  the  state  of  Idaho  relative  to  non- 
resident corporations  doing  business  within  this  state.  In 
support  of  this  contention,  counsel  calls  our  attention  to  folio 
707  of  the  transcript,  wherein  it  is  made  to  appear,  on  the 
trial  of  the  case,  the  respondent's  counsel  offered  in  evidence 
a  certificate  executed  by  the  Secretary  of  State,  dated  De- 
cember 1,  1904,  reciting  the  fact  that  the  articles  of  the  in- 
corporation of  the  Nelson  Bennett  Co.  were  filed  August  1st, 
1904,  and  marked  "Plaintiff's  Exhibit  11,"  which  was  re- 
ceived in  evidence.  It  also  appears  in  the  transcript  that 
counsel  for  respondent  offered  in  evidence  a  certified  copy  of 
the  written  designation  of  agent  by  the  Nelson  Bennett  Co., 
from  the  county  recorder  of  Cassia  county,  which  certificate 
was  marked  *' Plaintiff's  Exhibit  21"  and  received  in  evi- 
dence. Those  exhibits  with  others  introduced  on  the  trial  of 
the  case  were  brought  to  this  court  by  stipulation  of  counsel 
for  inspection,  and  many  of  them  not  printed  in  the  tran- 
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script.  On  an  examination  of  said  exhibit  11,  we  find  that 
the  Secretary  of  State  of  the  state  of  Idaho  certifies  that  the 
Nelson  Bennett  Co.  filed  in  his  office  on  the  1st  day  of  Au- 
gust, 1903  (not  1904,  as  stated  in  the  transcript),  a  properly 
authenticated  copy  of  its  articles  of  incorporation.  It  also 
appears  from  PlaintiflE's  Exhibit  21  that  the  Nelson  Bennett 
Co.  had  filed  its  written  designation  of  agent  upon  whom 
process  could  be  served,  with  the  county  recorder  of  Cassia 
county  as  early  as  June  22,  1903.  This  evidence  was  amply 
sufiScient  to  sustain  the  finding  of  the  trial  court  to  the  effect 
that  said  respondent  corporation  had  complied  with  the  con- 
stitution and  laws  of  this  state  in  regard  to  foreign  corpora- 
tions doing  business  in  this  state. 

Said  exhibit  11  shows  that  a  mistake  was  made  in  the  tran- 
script at  folio  707,  where  it  recites  that  the  certificate  of  the 
Secretary  of  State  shows  that  the  articles  of  incorporation 
of  the  Nelson  Bennett  Co.  were  filed  in  the  office  of  the  Secre- 
tary of  State  on  August  1,  1904,  when,  as  a  matter  of  fact, 
said  certificate  shows  that  said  articles  were  filed  August  1, 
1903. 

Another  complete  answer  to  this  contention  is  that  the 
court  by  its  first  finding  of  fact  found  that  the  Nelson  Ben- 
nett Co.  was  a  foreign  corporation,  ''and  at  all  said  times  had 
accepted  of  the  constitution  and  complied  with  the  laws  of  the 
state  of  Idaho  relative  to  nonresident  corporations  doing  busi- 
ness vrithin  this  state."  That  finding  was  not  excepted  to 
and  there  is  no  assignment  of  error  in  the  record  specifying 
in  any  manner  that  said  finding  is  not  supported  by  the  evi- 
dence. Under  the  practice  of  this  court,  it  will  review  no  de- 
cision or  ruling  of  the  trial  court  unless  the  same  is  assigned 
as  error.  And  under  the  rules  of  this  court,  the  brief  of  ap- 
pellant must  contain  a  distinct  enumeration  of  all  errors 
relied  upon  by  the  appellant.  The  record  contains  no  ex- 
ception to  said  finding  of  the  court,  and  appellant's  brief 
eontains  no  suggestion  that  that  finding  of  the  court  is  not 
supported  by  the  evidence.  It  is  too  late  to  assign  that  find- 
ing of  fact  as  an  error  and  present  it  for  the  first  time  on  a 
petition  for  a  rehearing. 
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ADOther  answer  to  this  contention  of  petitioner  is  that  the 
Nelson  Bennett  corporation  alleged  in  its  complaint  that  it 
had  complied  with  the  requirements  of  the  constitution  and 
statutes  of  this  state  in  regard  to  filing  its  articles  of  incor- 
poration and  designating  an  agent  upon  whom  service  of  pro- 
cess could  be  made,  and  the  appellant  in  its  answer  denied 
that  allegation  on  information  and  belief.  That  denial 
on  information  and  belief  is  no  denial  of  the  allegations  of  the 
complaint  above  referred  to;  hence  that  allegation  is  ad- 
mitted. The  fact  whether  the  respondent  corporation  had 
complied  with  the  constitution  and  laws  of  this  state  in  re- 
gard to  filing  its  articles  of  incorporation  and  designating  an 
agent  upon  whom  process  could  be  served  could  have  been  as- 
certained by  the  appellant  from  the  records  of  the  oflBce  of 
Secretary  of  State  and  of  the  auditor  of  the  county  where  the 
principal  business  of  the  corporation  was  carried  on,  as  the 
law  requires  them  to  be  made  matters  of  record  there,  and 
its  denial  of  that  fact  upon  information  and  belief  is  not  suffi- 
cient and  is  no  denial  whatever. 

Under  the  provisions  of  sec.  4183,  Rev.  Stat.,  if  a  defendant 
has  no  information  and  belief  upon  the  subject  sufficient  to 
enable  him  to  answer  an  allegation  of  the  complaint,  he  may 
so  state  in  the  answer  and  place  his  denial  on  that  ground, 
but  this  does  not  authorize  a  defendant  to  make  a  denial 
on  information  and  belief  when  the  truth  of  the  fact  alleged 
is  a  matter  of  public  record  and  within  his  reach.  This  court 
has  held  in  Simpson  v.  Remmgton,  6  Ida.  681,  59  Pac.  360, 
that  a  denial  on  information  and  belief  is  not  permitted 
**  where  by  a  mere  inspection  of  a  public  record  the  defendant 
may  have  obtained  the  knowledge  as  to  whether  an  execution 
had  been  issued  and  returned."  This  court  again  said,  in 
Work  Bros.  v.  Kinney,  7  Ida.  460,  63  Pac.  596,  when  consid- 
ering such  denials,  that  **This  is  not  good  pleading,  and  such 
denials  of  matters  of  record  within  reach  of  the  defendants, 
are  insufficient." 

We  shall  consider  the  second  and  third  contentions  as  one, 
as  they  refer  to  the  same  stipulation  in  the  contract  on  which 
this  action  was  brought. 
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It  is  contended  that  this  court  has  erroneously  construed 
the  provisions  of  the  written  contract,  which  provide  that  the 
estimates  of  the  engineer  should  not  estop  the  company  from 
annulling  the  other  provision,  making  his  decision  final  and 
conclusive  between  the  parties.  This  court  in  effect  held  that 
a  stipulation  in  a  contract  requiring  the  submission  of  differ- 
ences and  controversies  arising  thereunder  to  the  chief  en- 
gineer of  one  of  the  contracting  parties  as  umpire,  and  leav- 
ing the  measures,  estimates  and  classification  of  the  work  to 
him,  and  providing  that  his  measurements  and  classifications 
fihall  not  estop  the  party  employing  the  engineer  from  disput- 
ing or  questioning  them,  wiU  not  be  enforced  by  the  courts 
as  a  binding  obligation  against  the  other  party  to  the  contract. 
We  still  adhere  to  that  rule.  The  contract  provides  as  fol- 
lows: 

**Said  second  party  shall  not  be  estopped  by  any  estimate 
made  by  its  engineer  from  showing  at  any  time  the  true  and 
correct  amount  and  character  of  the  work  which  shall  have 
been  done  and  materials  which  shall  have  been  furnished  by 
said  first  party,  or  by  any  person  under  this  agreement." 

There  the  contract  expressly  provides  that  the  second  party 
shall  not  be  bound  by  the  estimates  of  its  engineer  of  the 
amount  and  character  of  the  work.  We  take  it  that  that  ap- 
plies to  all  estimates  of  the  several  varieties  of  material  re- 
quired to  be  excavated  and  removed  and  classification  of  the 
same.  So  far  as  the  umpire  is  concerned,  his  decision  is  made 
binding  upon  the  first  party  and  not  binding  upon  the  second, 
and  for  that  reason  the  courts  of  this  state  will  not  enforce 
such  a  one-sided  provision. 

Counsel  cites  in  support  of  his  contention  the  case  of 
Mundy  v.  Louisinlle  etc.  B.  R,,  67  Fed.  635,  14  C.  C.  A.  583. 
That  case  involved  a  contract  for  the  construction  of  a  rail- 
road, and  contained  a  provision  to  the  effect  that  in  comput- 
ing the  final  estimate  and  giving  his  final  certificate,  the  en- 
gineer should  not  be  bound  by  any  preceding  estimates  and 
eertificatee,  but  that  such  preceding  estimates  and  certificates 
should  Be  held  to  be  only  approximate  to  the  final  estimate. 
That  is  a  very  different  provision  from  the  one  .under  consid- 
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eratioiL  That  authorizes  the  enjrineer  to  correct  his  first 
estimates  in  his  final  estimate,  but  it  did  not  relieve  the  sec- 
ond party  from  the  decision  of  the  engineer  as  made  by  his 
final  estimates,  as  does  the  contract  under  consideration.  The 
estimate  of  the  chief  engineer  under  the  provisions  of  the 
contract  involved  in  this  case  does  not  bind,  and  was  not  in- 
tended to  bind,  the  second  party,  and  for  that  reason  the  con- 
tract in  the  case  at  bar  is  not  similar  in  that  regard  to  the  one 
in  the  Mundy  case  above  cited. 

It  is  also  contended  that  this  court  has  expressly  found 
that  the  lower  court  was  authorized  to  go  behind  the  stipula* 
tion  of  the  contract  as  to  the  finality  of  the  chief  engineer's  de- 
cision,  and  thus  sets  aside  the  contract  for  constructive  fraud 
of  the  chief  engineer,  and  that  the  court  lays  down  a 
new  rule  of  law  in  that  regard.  Counsel  seems  to  misappre- 
hend, or  does  not  desire  to  understand,  the  decision  in  that 
regard.  In  support  of  this  contention/ counsel  quotes  as  fol- 
lows from  the  opinion: 

''The  decision  of  the  questions  which  arise  and  require  the 
exercise  of  a  judgment  of  a  quasi-jndicial  character  cannot 
be  delegated  by  the  chief  engineer  or  umpire  to  anyone.  The 
parties  in  this  case  have  agreed  to  abide  by  the  deliberate  and 
fair  judgment  of  the  'chief  engineer.'  In  order  for  him  to 
fairly,  honestly  and  justly  exercise  that  judgment,  it  was 
necessary  for  him  to  hear  the  facts  and  to  take  such  steps 
as  would  enable  him  to  come  into  possession  of  the  facts 
in  controversy  or  on  which  his  judgment  and  decision  de- 
pended.    Such  was  not  done." 

Counsel  says  that  he  does  not  propose  that  the  implica- 
tions which  arise  therefrom  shall  go  unchallenged.  The 
quoted  portion  of  the  opinion  fairly  expresses  the  views  of 
this  court  upon  the  point  there  under  consideration.  The 
record  clearly  shows  that  the  chief  engineer  took  the  esti- 
mates and  claasifications  from  his  subordinates.  He  knew  that 
his  subordinate,  Shobert,  was  very  much  prejudiced  against 
Mr.  Bennett  and  threatened  to  **do  him."  Mr.  Bennett  in- 
formed Mr.  Bickel  of  this  fact  and  requested  him  to  place 
some  other  engineer  who  was  not  prejudiced  against  him  in 
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charge  of  his  work.  Mr.  Bickel's  reply  indicated  that  Mr. 
Shobert  was  just  the  kind  of  a  man  he  wanted  as  a  subordin- 
ate, and  Mr.  Bickel  exhibited,  as  we  gather  from  the  record, 
snch  arbitrary  and  wanton  disregard  of  the  Nelson  Bennett 
Co. '8  rights  as  to  be  equivalent  to  fraud.  This  court  has  held 
that  in  order  for  the  chief  engineer  to  honestly  and  justly 
exercise  his  judgment  in  regard  to  the  matter  in  controversy, 
it  was  necessary  for  him  to  hear  the  facts  and  to  take  such 
steps  as  would  enable  him  to  come  into  possession  of  the  facts 
in  controversy,  and  that  he  had  not  done  so.  We  think  the 
record  fully  justifies  the  conclusion  the  court  reached  on  that 
point. 

In  this  connection  it  is  contended  in  the  third  specifica- 
tion that  this  ''court  has  abrogated  the  stipulation  of  the  con- 
tract, making  the  decision  of  the  engineer  final,  not  because 
of  any  actual  or  positive  fraud  or  dishonesty,  bias  or  preju- 
dice, but  for  mistakes  of  policy,  or  constructive  fraud,  there- 
by declaring  a  new  rule  of  law,  heretofore  unheard  of."  The 
court  has  done  nothing  of  the  kind,  and  no  such  construction 
can  reasonably  be  drawn  from  the  opinion.  The  trial  court 
found  as  follows: 

"That  the  said  chief  engineer  wrongfully,  arbitrarily  and 
without  having  made  proper  examinations,  inspections  and 
tests,  and  without  having  made  proper  observations,  and 
without  sufficient  knowledge  upon  which  to  found  a  just  judg- 
ment in  respect  to  the  kind,  quality  and  classification  of  ma- 
terials, and  in  violation  of  good  faith  and  duty,  did  make, 
cause  to  be  made  and  permit  untrue  and  grossly  erroneous 
estimates  and  classifications  of  the  kind,  character  and  amount 
of  materials  removed  and  placed,  and  work  done,  by  said 
plaintiff.  The  said  chief  engineer,  in  arriving  at  his  conclu- 
sions, based  his  judgment  almost  entirely  upon  reports  made 
to  him  by  his  subordinates,  and  without  any  due  or  proper  ex- 
amination made  by  him  to  verify  these  reports.  That  the 
reports  of  the  subordinates  were  grossly  incorrect  and  un- 
true." 

If  that  finding  of  the  trial  court  is  not  sufficiently  strong 
to  satisfy  counsel  that  the  court  found  the  chief  engineer  ex- 
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hibited  such  an  arbitrary  and  wanton  disregard  of  respond- 
ent's plain  rights  under  the  contract  as  to  be  equivalent  to 
fraud,  or  had  committed  errors  and  mistakes  to  the  respond- 
ent's prejudice,  so  gross  and  palpable  as  to  leave  no  doubt  in 
the  mind  of  the  court  that  grave  injustice  had  been  done  to 
the  respondent,  it  must  require  very  strong  language  to  sat- 
isfy him.  In  effect  the  trial  court  found  that  said  engineer 
was  guilty  of  fraud,  although  the  word  * 'fraud "  was  not 
used  in  that  finding.  The  words,  ** wrongfully,''  "arbitra- 
rily,'* ''without  sufficient  knowledge,''  "in  violation  of  good 
faith,"  "untrue,"  "grossly  erroneous,"  "grossly  incorrect," 
and  "untrue"  are  used  in  said  finding.  If  that  finding  only 
finds  that  said  engineer  was  moved  by  "mistakes  of  policy" 
only,  and  not  by  fraud,  as  suggested  by  counsel,  then  we  do 
not  understand  the  language  used  therein. 

The  contract  considered  in  Mundy  v,  Louisville  etc,  B.  B. 
Co,,  supra,  expressly  stipulated  that  the  decision  of  the  en- 
gineer should  not  be  conclusive  in  case  of  "fraud  or  mis- 
take." But  the  court  there  held  that  the  stipulation  in  the 
contract,  to  wit,  that  the  engineer's  decision  should  not  be 
conclusive  in  cases  of  fraud  or  mistake,  did  not  vary  the  con- 
struction of  the  contract;  that  in  such  a  contract,  the  ex- 
ception therefrom  of  fraud  or  mistake  would  be  implied  if 
they  were  not  expressed  in  the  contract;  that  that  exception 
in  such  contract  is  always  implied  whether  it  is  written  in 
the  contract  or  not.  We  think  that  the  correct  rule.  That 
the  provision  is  not  contained  in  the  contract  under  considera- 
tion, but  it  is  clearly  implied  therein,  and  the  contract  will 
be  construed  the  same  as  though  it  were  written  in  the  con- 
tract. 

The  court  has  not  desired  to  reflect  on  the  integrity  of  any 
person,  as  insinuated  by  counsel  for  the  petitioner,  but  is 
controlled  solely  by  the  facts  as  they  appear  in  the  records 
before  us.  Counsel,  with  some  asperity,  has  deemed  it  wise 
to  suggest  in  his  petition  for  a  rehearing  that  the  standing 
of  the  engineers  referred  to,  for  fairness  and  honesty,  will 
continue  to  be  of  the  best,  regardless  of  the  decision  of  this 
court    So  far  as  this  decision  is  concerned,  it  is  immaterial 
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to  US  what  their  standing  ever  has  been  or  continues  to  be. 
We  have  been  called  upon  to  decide  this  case  upon  the  record, 
regardless  of  the  standing  of  any  of  the  persons  named  there- 
in, and  if  their  candor  and  fairness  is  impeached  by  evi- 
dence in  the  record,  we  are  not  responsible  for  that. 

It  is  next  contended  that  the  court  misapprehended  the 
proof  in  respect  to  certain  items  of  work  in  the  ** hard-pan," 
and  for  that  reason  failed  to  reduce  the  judgment  as  it  ought 
to  have  been.  We  have  gone  through  the  evidence  and  care- 
fully considered  the  extensive  quotations  therefrom  contained 
in  the  petition,  and  we  are  fully  convinced  that  the  conclu- 
sion reached  by  the  court  is  correct  and  should  be  sustained. 
The  controversy  arises  mostly  from  the  classification  of  the 
hard-pan.  While  it  is  true  the  evidence  shows  that  much 
of  said  hard-pan  was  plowed  with  a  ten-inch  plow  and  six 
horses,  it  is  also  true  that  the  evidence  shows  that  in  plow- 
ing with  six  horses  and  a  ten-inch  plow,  the  plow  was  so  set 
as  to  cut  but  six  or  eight  inches  in  width,  and,  under  the  con- 
tract, all  hard-pan  or  all  earth  that  could  not  be  successfully 
plowed  with  a  ten-inch  plow  and  six  horses  was  to  be  classified 
as  "loose  rock,"  and  simply  because  many  of  the  contractors 
did,  as  they  testified,  **wear  the  hard-pan  out''  with  a  ten- 
inch  plow  and  six  horses,  the  record  does  not  show  that  they 
could  successfully  plow  it  with  six  horses  and  a  ten-inch  plow. 
There  is  nothing  in  this  contention. 

It  is  next  contended  that  the  court  is  mistaken  as  to  the 
state  of  the  proof  as  to  the  total  quantity  of  material  removed, 
and  upon  the.  uncontested  facts  the  judgment  should  be 
further  reduced.  It  was  alleged  in  the  complaint  that  there 
had  been  placed  184,551  cubic  yards  of  embankment  in  the 
Dry  creek  dam,  and  the  answer  admitted  that  there  had  been 
placed  there  176,073  yards.  It  was  contended  that  respond- 
ent should  be  paid  for  only  160,273  cubic  yards  thereof,  that 
being  "within  the  lines  of  the  stakes  and  directions  given  by 
defendant's  engineer,"  and  it  is  averred  that  respondent  was 
to  put  a  two-foot  excess  on  the  sides  and  top  of  the  dam  with- 
out pay.  It  was  admitted  that  there  was  more  material  ac- 
tually placed  on  the  Dry  creek  dam  than  was  included  in  the 
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measurements  of  the  company's  engineer,  and  it  appears  that 
said  excess  amounted  to  something  over  20,000  yards.  It  is 
clear  from  the  record  that  there  was  a  dispute  in  regard  to 
the  quantity  of  material  placed  in  the  Dry  creek  dam,  and 
the  court  found  that  there  were  208,992  cubic  yards  placed 
therein,  and  that  the  appellant  allowed  respondent  for  only 
160,273  cubic  yards  placed  therein.  Counsel  for  appellant 
admits  on  page  106  of  his  brief  that  respondent  never  ad- 
mitted that  the  total  measurements  of  the  chief  engineer  of 
the  Dry  creek  dam  were  correct.  The  transcript  and  the 
briefs  of  counsel  clearly  show  that  there  was  a  contest  over 
the  amount  of  material  placed  in  said  dam.  After  again 
going  over  the  matter,  we  are  satisfied  that  our  former  de- 
cision herein  is  correct.  So  far  as  the  classification  of  the 
material  is  concerned,  we  are  satisfied  with  the  conclusion 
reached  in  our  original  decision. 

The  next  question  raised  by  the  petition  is  an  allowance  of 
$1,008  for  ** bond-plowing''  on  the  main  canal.  There  is 
nothing  whatever  in  the  contract  or  specifications  requiring 
"bond-plowing."  In  the  specifications  for  the  Dry  creek 
dam,  which  were  handed  the  respondent  sometime  after  he 
had  commenced  work  on  his  contract,  was  a  specification  for 
** bond-plowing"  and  it  is  as  follows:  "The  surface  will 
then  be  thoroughly  plowed,  first,  in  a  direction  parallel  with 
the  stream-bed,  and  the  second  time,  parallel  with  the  axis 
of  the  dam,  throwing  up  ridges  and  making  deep  furrows  be- 
tween." There  is  no  requirement  in  the  contract  or  specifi- 
cations for  "bond-plowing"  anywhere  on  said  canal,  except 
as  above  set  forth,  and  that  applies  only  to  the  Dry  creek 
dam. 

It  is  contended  that  as  respondent  agreed  to  construct  the 
banks  of  the  canal  in  a  good,  workmanlike  manner  out  of  ma- 
terials excavated  out  of  the  prism  of  the  canal,  making  the 
embankment  as  near  water-tight  as  possible  of  suitable  ma- 
terials to  be  judged  by  the  engineer  and  in  accordance  with 
his  instructions,  respondent  was  required  to  do  certain  "bond- 
plowing,"  and  that  in  order  to  do  said  work  in  a  workmanlike 
manner,  "bond-plowing"  must  be  done.    It  was  held  by  the 
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trial  court  that  under  those  provisions  of  the  contract,  "bond- 
plowing"  was  not  required  to  be  done;  or,  if  done,  under  the 
orders  of  the  engineer,  a  reasonable  compensation  should  be 
paid  therefor.  We  think  that  ruling  of  the  court  is  correct, 
and  that  under  the  terms  of  said  contract,  wherever  the  re- 
spondent did  *' bond-plowing"  under  the  orders  of  the  chief 
€ngineer,  he  was  entitled  to  receive  compensation  therefor. 
We  find  no  merit  in  the  petition.    A  rehearing  is  denied. 


(January  7,  1908.) 

PETER  LATER,  RICHARD  LATER  and  SAMUEL  S. 
LATER,  a  Copartnership,  Doing  Business  Under  the 
Firm  Name  and  Style  of  LATER  BROS.,  Appellants, 
V.  MARTHA  HAYWOOD,  Respondent. 

[93  Pac.  374.] 


S*iin>iNG8— Spegiftcations  of  Ebbok— Material  Issues. 

1.  Where  an  appeal  is  taken  from  a  judgment  within  sixty  days 
from  the  rendition  thereof,  to  authorize  this  court  to  examine  the 
evidence  for  the  purpose  of  determining  whether  the  evidence  sup- 
ports the  findings  and  judgment,  it  is  necessary  that  the  appellant 
specify  the  particulars  in  which  it  is  alleged  the  evidence  faUs  to 
support  the  findings  and  judgment,  and  such  specification  of  error 
must  be  embodied  in  and  be  a  part  of  the  bill  of  exceptions. 

2.  Where  the  appellant  specifies  in  his  brief  that  the  evidence 
does  not.  support  the  findings  and  judgment,  and  fails  to  specify 
such  error  in  the  bill  of  exceptions,  this  court  will  not  examine  the 
evidence  for  the  purpose  of  determining  whether  or  not  it  supports 
the  findings  and  judgment. 

3.  Where  the  trial  court  fails  to  find  on  all  the  material  issues, 
the  judgment  will  be  reversed  unless  a  finding  thereon  either  for 
•or  against  the  successful  party  would  not  affect  the  judgment  en* 
tered. 

4.  The  finding  of  ultimate  facts  includes  the  finding  of  all  pro- 
bative facts  necessary  to  sustain  the  findings  of  the  ultimate  facts. 

5.  Where  probative  facts  are  found,  and  thQ  court  can  declare 
that  the  ultimate  facts  necessarily  result  from  the  facts  which  are 
^ound,  the  finding  is  suf&cient. 
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6.  Where  the  court  faiU  to  find  on  the  material  issues  in  the 
case,  and  if  a  finding  had  been  made  thereon  the  judgment  might 
have  been  different,  it  is  reversible  error. 

7.  Where  the  findings  made  are  not  conclusive  against  the  plain- 
tiff's right  to  recover,  findings  upon  other  issues  necessary  to  sup- 
port the. judgment  must  be  made. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Sixth  Judicial 
District  for  Fremont  County.    Hon.  J.  M.  Stevens,  Judge. 

Action  to  declare  a  deed  in  form,  a  mortgage.  Judgment 
for  defendant.    Plaintiffs  appeaL    Reversed. 

Caleb  Jones,  for  Appellants. 

Failure  to  find  on  all  material  issues  is  ground  for  the  re- 
versal of  the  judgment.  {Paulson  v.  Nunan^  54  Cal.  123; 
Byrnes  v.  Claffey,  54  Cal.  155 ;  Pacific  Bridge  Co.  v.  Kirkham, 
54  Cal.  558 ;  DuPrat  v,  James^  61  Cal.  361 ;  Duane  v.  Neumann^ 
2  Pac.  274;  Hawes  v.  Oreen,  3  Pac.  496;  Porter  v,  Midler,  65 
Cal.  512,  4  Pac.  531;  Casey  v.  Jordan,  68  Cal.  246,  9  Pac.  99, 
305.) 

**  Where  the  verdict  is  opposed  to  the  testimony  of  the  de- 
fendant, and  other  disinterested  witnesses,  who  contradict  the 
testimony  of  plaintiff,  upon  which,  alone,  the  verdict  rests, 
it  will  be  set  aside."  (Chicago  etc.  Ry,  Co.  v.  Herring,  57 
111.  59.)  In  this  case  the  findings  rest  absolutely  upon  the 
evidence  of  the  defendant,  which  is  contradicted  by  fourteen* 
witnesses  and  eight  written  exhibits  presented  by  the  plain- 
tiffs. 

Ilolden,  Ilolden,  Uolden  &  Holden,  for  Respondent. 

The  findings  of  the  trial  court  respond  to  the  issue  hi  this 
suit  and  support  the  judgment.  It  is  not  necessary  to  make 
findings  as  to  merely  probative  facts. 

As  appellants  have  failed  to  point  out  in  their  assignments 
of  error  the  particulars  in  which  the  evidence  is  said  to  be 
insufficient  to  support  the  findings,  this  court  will  not  consider 
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the  objection.  (Kyle  et  oZ.  v.  Craig^  125  Cal.  107,  57  Pac. 
791.) 

The  bill  of  exceptions  in  this  ease  does  not  contain  an  ex- 
ception to  the  decision  of  the  court,  either  upon  the  ground^! 
of  the  insufficiency  of  the  evidence  to  sustain  it  or  upon  any 
other  ground. 

The  law  requires  that  an  exception  to  the  decision  of  the 
court  upon  the  ground  of  the  insufficiency  of  the  evidence  to 
sustain  it  shall  be  incorporated  in  the  bill  of  exceptions,  and 
that  the  objection  must  specify  the  particulars  in  which  such 
evidence  is  alleged  to  be  insufficient.  (Sec.  4428,  Rev.  Stat.; 
Hole  V.  Van  Duser,  11  Ida.  79,  81  Pac.  109.) 

"Where  the  matters  which  are  found  necessarily  defeat  the 
plaintiff's  right  of  recovery,  it  is  unnecessary  that  the  find- 
ings should  dispose  of  any  further  issues."  {Smith  v.  Dubost, 
148Cal.  622,  84Pac.38.) 

STEWART,  J. — This  case  was  before  this  court  on  a  former 
appeal  from  a  judgment  of  nonsuit,  entered  after  the  plain- 
tiffs had  concluded  their  evidence,  and  is  reported  in  the  12th 
Idaho,  at  page  78,  85  Pac.  494.  Upon  reversal  of  the  judg- 
ment of  nonsuit,  the  cause  was  retried  in  the  district  court 
and  findings  of  fact,  conclusions  of  law  and  a  decree  entered 
in  said  cause,  in  favor  of  the  defendant.  Prom  this  judg- 
ment the  plaintiffs  appeal.  The  appellants  assign  fifty-six 
errors,  fifty-five  of  which  are  errors  of  law  alleged  to  have 
occurred  during  the  trial  of  said  cause.  Specification  56  is 
as  follows:  **The  findings  of  fact  in  this  case  are  wholly  in- 
sufficient to  support  the  judgment  in  that  they  do  not  respond 
to  the  issues  in  this  case;  that  they  are  not  definite  nor  cer- 
tain ;  that  they  are  contradictory ;  that  they  are  not  supported 
by  the  evidence;  that  they  are  contrary  to  the  evidence;  anrl 
that  no  findings  have  been  made  of  the  most  material  issues 
in  the  case,  as  presented  by  tihe  pleading." 

A  large  part  of  appellants'  brief  is  devoted  to  a  discussion 
of  the  question  as  to  whether  each  finding  is  supported  by 
the  evidence,  and  as  to  whether  the  evidence  supports  the 
judgment  of  the  court.    Sec.  4807,  Rev.  Stat.,  provides  that 
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**an  exception  to  the  decision  or  verdict,  on  the  ground  that 
it  is  not  supported  by  the  evidence,  cannot  be  reviewed  on 
appeal  from  the  judgment,  unless  the  appeal  is  taken  within 
jsixty  days  after  the  rendition  of  the  judgment."  The  judg- 
ment in  this  case  was  made  and  filed  on  the  19th  day  of  De- 
cember, 1906,  and  the  appeal  was  taken  within  sixty  days 
thereafter.  Sec.  4428,  Eev.  Stat,  provides:  **No  particular 
form  of  exception  is  required.  But  when  the  exception  is  to 
the  verdict  or  decision  upon  the  grounds  of  the  insufficiency 
of  the  evidence  to  sustain  it,  the  objection  must  specify  the 
particulars  in  which  such  evidence  is  alleged  to  be  insufficient. 
The  objection  must  be  stated,  with  so  much  of  the  evidence 
or  other  matter  as  is  necessary  to  explain  it,  and  no  more. 
Only  the  substance  of  the  reporter's  notes  of  the  evidence 
shall  be  stated.  DocumentB  on  file  in  the  action  or  proceed- 
ing may  be  copied,  or  the  substance  thereof  stated,  or  a  ref  er- 
vence  thereto  sufficient  to  identify  them  may  be  made." 

These  two  sections  must  be  read  together,  and  while  the 
former  provides  that  a  decision  of  the  court  may  be  reviewed 
on  appeal  when  the  appeal  is  taken  within  sixty  days  from 
the  rendition  of  the  judgment,  the  latter  section  provides  that 
where  the  exception  is  to  the  decision  of  the  court,  upon  the 
ground  of  insufficiency  of  the  evidence  to  support  the  judg- 
ment and  findings,  the  bill  of  exceptions  must  contain  the 
.specifications  of  the  particulars  in  which  the  evidence  is  al- 
leged to  be  insufficient  to  sustain  the  findings  or  judgment, 
or  it  will  be  disregarded.  (Hole  v.  Van  Duzer,  11  Ida.  79, 
81  Pac.  109 ;  Coglan  v.  Beard,  67  Cal.  303,  7  Pac.  738 ;  Com- 
mercial Bank  v.  Redfield,  122  Cal.  405,  55  Pac.  160.)  The 
bill  of  exceptions  in  this  case  contains  no  specifications  of 
error  whatever.  The  specification  of  error  set  forth  above 
is  found  in  the  brief  of  the  appellant.  This  is  insufficient 
under  the  statute.  Before  this  court  can  consider  the  suffi- 
ciency of  the  evidence  to  support  the  findings  and  judgment, 
the  appellant  must  specify  the  particulars  in  which  it  is  al- 
leged the  evidence  is  insufficient,  and  such  specification  must 
be  embodied  in  the  bill  of  exceptions.  This  is  only  fair  to 
the  trial  court,  for  the  reason  that  if  the  losing  party  points 
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out  to  the  trial  conrt  the  particulars  in  which  he  claims  the 
evidence  is  insu£Scient  to  support  the  findings  and  judgment, 
an  opportunity  is  thereby  given  the  trial  court  to  alter  his 
decision  or  modify  it  to  conform  to  the  facts  as  they  are 
alleged  and  proven.  In  this  case,  therefore,  the  court  cannot 
consider  the  question  as  to  whether  or  not  the  evidence  is 
sufficient  to  support  the  findings  and  judgment  of  the  court. 

In  the  specification  above  set  forth,  the  appellant  alleges 
that  the  findings  are  insufficient  to  support  the  judgment,  in 
that  they  do  not  respond  to  the  issues,  and  that  no  findings 
have  been  made  of  the  most  material  issues  in  the  case  as 
presented  by  the  pleadings. 

It  is  alleged  in  the  complaint  that  the  plaintiffs  were  part- 
ners under  the  firm  name  and  style  of  Later  Bros.;  that  on 
the  15th  day  of  July,  1902,  the  plaintiffs  entered  into  a 
contract  with  one  Gteorge  E.  Hill,  Sr.,  which  was  afterward 
performed  by  the  respective  parties,  by  which  the  plaintiffs 
were  to  perform  services  for  Hill  and  to  receive  as  a  part  of 
the  consideration  the  property  in  controversy  in  this  case, 
being  lots  5  and  6  in  block  2  of  the  town  of  Rigby,  valued  at 
$675,  and  were  also  to  receive  from  said  Hill  under  said 
contract  $5  worth  of  water  stock  in  one  company,  and  $7.50 
worth  of  water  stock  in  another  company;  that  thereafter, 
on  the  20th  day  of  July,  before  any  transfer  of  said  prop- 
erty had  been  made,  the  plaintiffs  made  a  sale  of  the  prop- 
erty to  one  Frederick  R.  Hays  for  the  sum  of  $675,  and 
that  Hays,  in  order  to  secure  a  part  of  the  purchase  price, 
was  compelled  to  make  a  loan  of  $400,  and  in  order  to  secure 
the  payment  of  said  sum  of  money,  asked  the  plaintiffs  for 
their  consent  to  use  the  premises  as  security.  The  plaintiffs 
gave  their  consent  with  the  understanding  that  the  amount 
borrowed  should  be  turned  over  to  them ;  that  an  agreement 
was  then  made  between  Hays  and  the  defendant,  which  was 
acquiesced  in  by  the  plaintiffs,  by  which  the  defendant  was 
to  and  did  loan  to  said  Hays  the  sum  of  $400,  in  considera- 
tion that  the  defendant  was  to  be  given  a  deed  of  the  prop- 
erty as  security.  The  deed  was  given,  and  it  was  agreed 
verbally «and  has  always  been  understood  and  agreed  between 
Idaho,  Vol.  14—4 
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the  plaintifFs  and  defendant  and  said  Hays,  that  the  dee<l, 
although  absolute  in  form,  was  to  be  considered  as  a  mort* 
gap^e  and  as  security  for  the  payment  of  the  money  borroweii^ 
and  that  in  order  to  avoid  the  cost  and  inconvenience  of  con- 
veyances from  Hill  to  the  plaintiffs,  and  from  the  plaintiff* 
to  Hays,  and  from  Hays  to  the  defendant,  it  was  agreed  by 
all  the  parties  and  directed  by  the  plaintiffs,  that  Greorge  £. 
Hill,  Sr.,  make  a  deed  direct  to  the  defendant,  whereupon 
she  advanced  Hays  the  sum  of  $400  and  executed  and  de- 
livered an  agreement  to  convey  the  property  mentioned  to 
said  Hays  on  payment  of  the  sum  of  $400  and  interest.  Para- 
graph 4  of  the  complaint  reads  as  follows:  ''The  said  deed 
from  the  said  Hill  to  the  said  defendant,  and  the  said  agree- 
ment between  said  defendant  and  said  Hays,  and  the  verbal 
understanding  and  agreement  between  the  said  plaintiffs  and 
defendant  and  the  said  Hays,  were  all  parts  of  one  and  the 
same  transaction,  i.  e.,  the  conveying  or  mortgaging  of  said 
premises  to  the  said  defendant  as  security  for  the  payment 
of  the  said  sum  of  $400,  and  interest  thereon." 

The  complaint  further  alleges  that  thereafter  Hays  trans- 
ferred all  his  right,  title  and  interest  to  said  property  to 
these  plaintiffs  by  a  quitclaim  deed;  that  on  the  3d  day 
of  January,  1905,  the  plaintiffs  tendered  in  lawful  money  of 
the  United  States,  $460,  the  amount  due  said  defendant  on 
said  loan,  and  demanded  of  the  defendant  that  she  execute 
and  deliver  to  them  a  certificate  of  discharge  of  said  mortgage 
and  satisfy  the  same  on  the  records  of  said  county,  or  con- 
vey the  property  to  said  Hays,  and  that  the  defendant 
neglected  and  refused  to  do  so  and  still  neglects,  although 
the  plaintiff  is  now,  and  at  all  times  has  been,  ready  and 
willing  to  pay  the  defendant  the  sum  of  $460,  the  amount 
due  her.  In  the  prayer,  the  plaintiffs  ask  that  the  deed  re- 
ferred to  from  Hill  to  the  defendant  be  adjudged  a  mort- 
gage, and  that  the  plaintiffs  be  adjudged  the  legal  owners 
in  fee  of  said  premises;  that  an  order  be  made  directing  the 
said  defendant  to  convey  the  said  property  to  these  plaintiffs; 
that  the  plaintiffs  be  given  a  money  judgment  against  the 
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said  defendant  for  the  sum  of  $100  for  failing  to  comply 
with  sec.  3364,  Rev.  Stat.,  and  for  costs. 

The  defendant  answered,  and  for  want  of  information  as 
to  the  partnership  of  the  plaintiffs  denies  the  same;  for  want 
of  information,  she  also  denies  that  plaintiffs  entered  into 
the  contract  with  George  E.  Hill,  Sr.,  as  alleged  in  the  com- 
plaint, and  denies  that  the  plaintiffs  were  to  receive  from 
Hill  the  real  property  described  in  the  complaint,  and  for 
want  of  belief  denies  that  the  plaintiffs  made  a  sale  of  said 
property  to  Hays  in  order  that  he  might  secure  a  part  of  the 
purchase  price  by  a  loan,  and  denies  that  it  was  done  with 
the  understanding  that  the  amount  borrowed  should  be 
turned  over  to  the  plaintiffs;  denies  that  Hays  procured  a 
loan  of  $400  from  the  defendant,  or  at  all.  The  defendant 
further  denies  that  an  agreement  was  made  at  all,  between 
Hays  and  this  defendant,  by  which  the  defendant  was  to  or 
did  loan  to  Hays  the  sum  of  $400,  or  any  other  sum,  and 
denies  that  the  deed  was  given  or  that  it  was  agreed  verbally 
or  otherwise,  that  the  deed,  though  absolute,  was  to  be  or  was 
considered  as  a  mortgage  or  as  security  for  such  loan,  and 
denies  that  Hill  made  a  deed  to  the  defendant  as  security 
for  said  $400,  or  that  said  deed  was  intended  to  be  a  mort- 
gage; denies  that  Hays  has  any  interest  in  the  property  or 
ever  did  have,  and  in  answer  to  paragraph  4,  the  defendant 
denies  the  same  as  follows:  "Denies  that  said  or  any  deed 
from  said  Hill  to  this  defendant,  and  the  said  agreement  be- 
tween this  defendant  and  the  said  Hays,  and  the  alleged 
verbal  understanding  and  agreement  between  said  plaintiff.^ 
and  this  defendant  and  the  said  Hays,  were  all  parts  of  one 
or  the  same  transaction,  that  is  to  say,  the  conveying  or  al- 
leged mortgaging  of  said  premises  to  this  defendant  as  alleged 
security  for  the  payment  of  said  sum  of  $400,  or  any  other 
sum  or  amount  or  at  all,  or  interest  thereon." 

The  defendant  then  sets  up  affirmatively  that  she  purchased 
the  property  in  controversy  in  this  case  from  George  E.  Hill, 
Sr.,  and  wife,  and  paid  therefor  $400,  and  that  they  made  her 
an  absolute,  unconditional  warranty  deed  for  the  same,  and 
that  afterward  she  agreed  to  sell  the  property  to  Frederick 
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R.  Hays  for  $400,  with  interest  thereon  at  the  rate  of  twelve 
per  centum  per  annum,  and  that  she  has  always  understood 
that  she  purchased  the  property  absolutely  and  did  not  re- 
ceive the  same  as  security  for  any  loan. 

This,  in  substance,  is  the  issue  presented  by  the  pleadings 
in  the  case.  It  will  thus  be  seen  that  the  main  point  of 
controversy  is,  as  to  whether  or  not  the  conveyance  made  to 
the  defendant  and  her  aj^reement  to  resell  the  property  to 
Frederick  R.  Hays,  and  the  verbal  understandings  and  agree- 
ments altogether  constitute  one  and  the  same  transaction; 
that  is,  the  conveying  or  mortgaging  of  said  premises  to 
secure  a  loan  of  $400  and  interest. 

The  court  finds,  first,  the  partnership  of  the  plaintiffs  as 
alleged;  second,  that  the  plaintiffs  did  not  sell  the  property 
to  Hays  for  the  sum  of  $675,  or  any  other  sum  or  amount; 
third,  that  Hays  did  not  at  any  time  procure  a  loan  of  $400 
or  any  other  sum  or  amount  from  the  defendant,  and  did 
not  borrow  from  the  defendant  the  sum  of  $400  or  any  sum; 
fourth,  that  George  E.  Hill,  Sr.,  did  not  at  any  time  sell  the 
property  to  the  plaintiffs;  that  no  sale  of  said  property  was 
ever  made  to  the  plaintiffs,  and  that  the  defendant  did  not 
understand  nor  agree,  nor  was  it  agreed  by  and  between  all 
the  parties  mentioned,  that  George  E.  Hill,  Sr.,  was  to  make 
a  deed  direct  to  the  defendant  in  order  to  avoid  the  cost  or 
inconvenience  of  conveyances  from  Hill  to  the  plaintiffs,  and 
from  plaintiffs  to  Hays,  and  from  Hays  to  the  defendant; 
that  the  property  was  not  mortgaged  by  Hays  to  the  defend- 
ant as  security  for  the  payment  of  the  sum  of  $400,  or  for 
the  security  of  any  sum  whatever;  fifth,  that  on  the  19th 
day  of  January,  1903,  the  defendant  unconditionally  pur- 
chased of  George  B.  Hill,  Sr.,  and  wife,  for  the  sum  of 
$400,  the  property  described  in  the  complaint,  and  in  con- 
sideration of  the  payment  of  said  $400,  said  Hill  and  wife 
conveyed  said  property  to  the  defendant  by  warranty  deed; 
sixth,  that  on  the  20th  day  of  January,  1903,  the  defend- 
ant agreed  conditionally  to  sell  said  property  to  Heiys  for 
$400,  and  that  Hays  agreed  to  buy  the  same;  seventh,  that 
at  the  time  the  deed  was  executed  and  delivered  by  Hill 
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and  wife  to  the  defendant,  she  understood,  and  always  has 
nnderstood,  that  she  purchased  the  property  unconditionally, 
and  that  Hill  and  wife  absolutely  conveyed  the  property  to 
the  defendant,  and  that  the  deed  was  made,  executed  and  de- 
livered to  the  defendant  as  an  absolute  conveyance;  eighth, 
that  the  written  agreement  made  between  Hays  and  the  de- 
fendant constitutes  a  conditional  sale  of  the  property;  ninth, 
that  at  the  time  said  written  agreement  was  made,  the  de- 
fendant understood  that  she  agreed  to  sell  and  convey  con- 
ditionally such  property  to  Hays  according  to  the  terms  of 
the  agreement,  for  the  sum  of  $400;  tenth,  as  conclusions  of 
law  from  the  facts  found,  the  defendant  absolutely  and  un- 
conditionally owns  the  property  mentioned,  and  is  vested  with 
title  in  fee  therein. 

Upon  these  findings,  the  court  enters  a  decree  adjudging 
the  defendant  to  be  the  owner  absolutely  and  unconditionally 
of  the  property  described  in  the  complaint  and  findings. 

This  court  has  decided  in  a  number  of  cases  that  when  the 
trial  court  fails  to  find  on  all  the  material  issues,  the  judg- 
ment will  be  reversed,  unless  a  finding  thereon,  either  for  or 
against  the  successful  party,  would  not  affect  the  judgment 
entered.  (Tage  v.  Alberta,  2  Ida.  271,  13  Pac.  19;  Carson 
V.  Thews,  2  Ida.  176,  9  Pac.  605 ;  Bowman  v.  Ayers,  2  Ida.  305, 
18  Pac.  346;  Wilson  v.  Wilson,  6  Ida.  597,  57  Pac.  708 ;  Stand- 
ley  V.  Flint,  10  Ida.  629,  79  Pac.  815;  Wood  v.  Broderson,  12 
Ida.  190,  85  Pac.  490.) 

It  is  equally  well  settled  that  the  finding  of  ultimate  facts 
includes  the  finding  of  all  probative  facts  necessary  to  sustain 
the  finding  of  the  ultimate  facts  (Adams  v.  Crawford,  116 
Cal.  495, 48  Pac.  488) ;  and  "Where  probative  facts  are  found, 
and  the  court  can  declare  that  the  ultimate  facts  necessarily 
result  from  the  facts  which  are  found,  the  finding  is  suffi- 
cient. ' '  {Al?iambra  Add.  Water  Co.  v.  Richardson,  72  Cal.  604, 
14  Pac.  379.)  Examining  the  findings  in  this  case  in  view  of 
these  legal  principles,  it  is  apparent  at  first  glance  that  the  find- 
ings in  this  case  are  not  responsive  to  the  issues,  and  that  the 
court  has  failed  to  find  on  the  material  issue  in  the  case.  While 
the  court  finds  that  Qeorge  E.  Hill|  St.,  conveyed  the  property 
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in  controversy,  absolutely  and  unconditionally,  to  the  defend- 
ant, and  that  Frederick  R.  Hays  never  procured  a  loan  from  the 
defendant,  and  that  the  defendant  agreed  conditionally  to  sell 
said  property  to  said  Frederick  R.  Hays,  yet  more  was  re- 
quired in  the  findings.  The  findings  should  have  answered  th  3 
question  raised  by  the  pleadings,  and  that  is,  whether  or  not 
the  deed  from  Hill  to  the  defendant,  and  the  agreement  be- 
tween the  defendant  and  Hays,  and  the  verbal  understanding 
and  agreement  between  the  plaintiffs  and  the  defendant  and 
Hays,  were  all  parts  of  one  and  the  same  transaction,  and  when 
taken  as  such,  constitute  the  conveyance  by  Hill  to  the  defend- 
ant as  a  mortgage  to  secure  the  loan  of  $400.  It  may  have  been 
true,  and  in  fact  it  was  true,  so  far  as  the  instrument  on  its 
face  is  concerned,  that  Hill  made  an  absolute  and  uncondi- 
tional conveyance  to  the  defendant.  It  is  also  true,  so  far  as 
the  instrument  on  its  face  is  concerned,  that  the  defendant 
made  a  conditional  bargain  to  sell  the  property  to  Hays,  and 
it  may  also  have  been  true  that  the  defendant  did  not  loan 
Hays  the  $400,  for  the  reason  that  under  the  peculiar  circum- 
stances of  the  transaction  the  money  paid  is  alleged  to  have 
ibeen  paid  to  Later  Bros.  These  principal  probative  facts  may 
have  all  been  true,  when  separately  stated,  yet  if  taken  as  a 
whole,  and  each  modified,  limited  and  explained  by  the  other, 
as  one  transaction,  it  still  might  have  been  true  that  all  these 
matters  constituted  one  and  the  same  transaction,  and  that 
the  deed  from  Hill  to  the  defendant  was  in  fact  and  in  truth  a 
mortgage.  The  plaintiffs  were  entitled  to  a  finding  upon  this 
issue.  It  is  the  "bone  of  contention"  under  the  pleadings, 
and  it  is  the  center  about  which,  and  to  support  which,  all 
the  evidence  would  certainly  have  to  be  directed  under  the 
pleadings.  A  finding  upon  this  question  would  certainly 
aflfect  and  control  the  judgment  to  be  entered.  If  the  find- 
ing upon  this  material  issue  was  in  favor  of  the  plaintiff,  it 
is  apparent  that  the  judgment  must  follow  the  finding  and 
also  be  in  favor  of  the  plaintiff.  A  failure  to  find  upon  this 
material  issue  made  by  the  pleadings  would  aflfect  and  control 
the  judgment  to  be  entered  by  the  court,  and  it  being  deter- 
mined that  the  findings  made  by  the  court  are  not  conclusive 
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against  the  plaintiff's  right  to  recover,  the  failure  to  tind 
upon  other  material  issues  is  reversible  error.  {Oregory  v. 
Gregory,  102  Cal.  50,  36  Pac.  364;  Dyer  v.  Brogan,  70  Cal. 
136,  11  Pac.  589.) 

We  are,  therefore,  clearly  of  the  opinion  that  the  court 
failed  in  this  case  to  find  upon  the  material  issues  in  the  case, 
and  that  the  judgment  must  be  reversed. 

The  appellant  has  assigned  fifty-five  alleged  errors  of  the 
trial  court,  in  admitting  evidence  and  in  refusing  to  admit 
evidence,  and  in  overruling  motions  to  strike  out  evidence,  etc. 
We  have  carefully  examined  each  of  these  questions,  and  while 
in  some  instances  the  court  may  have  erred  in  admitting  evi- 
dence, the  errors  under  the  issues  of  this  case  were  harmless 
and  could  not  in  any  way  have  prejudiced  the  plaintiffs. 
Some  of  the  objections  to  the  admission  of  evidence  were  gen* 
eral,  such  as,  "I  object."  This  is  not  sufficient  to  secure  a 
review  of  the  ruling  of  the  trial  court  by  this  court.  If  coun- 
sel desire  to  urge  in  this  court  that  the  trial  court  erred 
in  admitting  evidence,  or  in  refusing  to  strike  out  evi- 
dence, or  in  refusing  to  admit  evidence,  the  objection  must 
point  out  the  reason  for  the  objection,  and  thereby  give  the 
trial  court  an  opportunity  to  pass  upon  the  question  pre- 
aented  to  this  court.  It  may  occur  that  the  trial  court,  after 
counsel  have  given  the  reason  why  an  objection  to  the  intro- 
duction of  evidence  is  made,  will  readily  see  the  correctness 
of  the  position  of  counsel,  and  can  correct  the  alleged  error 
before  it  is  too  late,  so  if  counsel  desired  to  present  to  this 
court  an  objection  to  the  admission  or  rejection  of  evidence, 
he  should  specifically  point  out  the  particulars  on  which  the 
objection  is  founded. 

The  judgment,  therefore,  in  this  case  is  reversed,  and  the 
lower  court  is  directed  to  make  new  findings  of  fact  covering 
all  the  material  issues  in  this  case,  and  enter  judgment  ac- 
cordingly. 

Costs  awarded  to  the  appellant. 

Ailshie,  G.  J.,  and  Sullivan,  J.,  concur. 
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(May   20,   1907.) 

In  the  Matter  of  the  Estate  of  DAVID  H.  McVAY,  Deceased. 

[93   Pac.   28.] 

Estate  or  Deceased  Person — Settino  Apabt  Hoicestead  and  Exempt 
Peoperty  to  Widow — Money  Deposited  in  Lieu  of  Undeetakino 
.         ON  AppEAii — Agreement  of  Separation  Between  Husband  and 
J         Wife — Special  Findings  of  Jury. 

1.  Under  the  facts  of  this  case,  held,  that  where  a  widow  makes 
application  to  have  a  homestead  set  apart  out  of  the  real  estate 
belonging  to  the  estate  of  her  deceased  hnsband,  and  the  probate 
court  refuses  to  grant  the  petition  and  an  appeal  is  taken  to  the 
district  court  where  a  demurrer  is  interposed  to  the  petition 
on  the  ground  that  it  does  not  state  facts  sufficient  to  en- 
title  her  to  a  homestead,  and  the  court  sustains  such  demurrer  and 
permits  the  petitioner  to  amend  her  petition,  where  it  appears  that 
the  petition  was  sufficient  without  anj  amendment,  the  cause  will 
not  be  reversed  on  the  ground  of  the  error  of  the  court  in  permit- 
ting an  amendment. 

2.  As  both  parties  proceeded  upon  the  theorj  that  the  district 
court  might  tiy  this  matter  de  novo,  it  is  not  neeessaiy  for  us  to 
decide  whether  on  such  appeals  the  district  court  maj  try  the  case 
anew. 

3.  Under  the  provisions  of  sec.  4778,  Bev.  Stat.,  a  deposit  of  money 
equal  to  the  amount  of  the  required  undertaking  may  be  received 
in  the  place  of  the  undertaking  on  appeal. 

4.  Under  the  facts  of  this  case,  held,  that  the  separation  of  the 
husband  and  wife  was  not  permanent  and  was  caused  by  his  cruel 
and  inhuman  treatment,  and  that  such  separation,  was  not  volun- 
tary  and  not  intended  by  her  to  be  permanent. 

5.  Under  the  provisions  of  sec.  4231,  Bev.  Stat,  the  court  in 
eveiy  stage  of  an  action  must  disregard  any  error  or  defect  in  the 
proceedings  which  does  not  affect  the  substantial  rights  of  the  par- 
ties. 

6.  Heldy  that  the  real  estate  referred  to  at  the  time  of  the  dece^ 
dent's  death  could  have  been  selected  for  a  homestead  under  the- 
lawB  of  this  state  by  either  himself  or  his  wife. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Fremont  County. 
Hon.  J.  M.  Stevens,  Judge. 

Appeal  from  the  district  court,  on  an  appeal  from  the^ 
probate  court,  on  the  petition  of  the  widow,  to  have  set  aside^ 
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to  her  the  homestead  out  of  the  real  estate  of  her  deceased 
husband.    Petition  granted.    Affirmed. 

Caleb  Jones,  for  Appellant 

See.  20  of  art.  5  of  the  constitution  gives  only  to  the 
district  court  original  jurisdiction  in  all  cases  of  law  and 
equity,  but  does  not  give  the  district  court  original  jurisdic- 
tion in  matters  of  probate.  Sec.  21,  of  art.  5,  of  the  con- 
stitution has  made  probate  courts  courts  of  record,  and  has 
conferred  on  them  original  jurisdiction  in  matters  probate, 
and  in  the  settlement  of  estates  of  deceased  persons  and  the 
appointment  of  guardians. 

If  all  the  facts  were  taken  as  absolutely  true  in  the  petition, 
those  facts  would  not  have  entitled  petitioner  to  a  homestead 
under  the  provisions  of  sees.  5440  and  5441,  Rev.  Stat.  It 
is  not  even  stated  or  alleged  that  Americus  J.  McVay,  or  her 
deceased  husband,  were  residents  of  the  state  of  Idaho.  It 
does  not  show  that  they  were  in  possession  or  that  they  were 
residing  on  the  property  ("Waple's  Homestead  and  Exemp- 
tion, 1893  ed.,  pp.  175,  176) ,  nor  does  it  show  she  was  a  mem- 
ber of  the  family  of  the  said  decedent,  as  required  by  the 
statutes,  nor  does  it  show  or  give  an  estimate  of  the  cash  value 
of  said  property,  nor  does  it  show  that  they  were  residing  on 
the  property  or  even  had  possession  or  control  of  it. 

The  petition  did  not  show  jurisdiction  in  the  district  court 
to  set  aside  a  homestead  as  prayed  for  in  that  petition. 
Further,  the  district  court  has  no  jurisdiction  to  try  the  mat- 
ter involved  in  the  appeal  from  the  probate  court  because  of 
respondent's  failure  to  file  requisite  undertakings  or  make 
the  requisite  number  of  deposits  in  lieu  of  the  undertakings. 
These  rules  of  construction  would  seem  to  apply  with  added 
force  to  deposits  in  lieu  of  undertakings.  Which  of  these  ap- 
peals was  the  deposit  m^ade  fort 

Soule  &  Sonle,  for  Respondents. 

It  is  the  duty  of  the  probate  court,  "on  his  own  motion  or 
on  petition  therefor/'  to  set  apart  a  homestead  to  the  sur- 
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viving  widow.  (Rev.  Stats.  1887,  sec.  5441;  CaL  Code  Civ. 
Proc.,  sec.  1465.) 

The  word  "may"  in  this  statute  means  "shall"  The 
probate  court  has  no  discretion  in  this  matter.  {In  re  Estate 
4)f  Ballentine,  45  Cal.  696.) 

The  appeal  being  on  questions  of  both  law  and  fact,  this 
action  is  to  be  tried  anew  in  the  district  court  (Rev.  Stats. 
1887,  sec.  4840.) 

The  court  has  the  same  power  to  grant  relief,  by  amendment 
and  otherwise,  as  in  actions  commenced  in  the  district  court. 
<Rev.  Stats.  1887,  sec.  4841;  Smith  v.  (Jill,  37  Minn.  455,  35 
N.  W.  178.) 

When  the  petitioner  had  properly  filed  and  served  her 
notice  of  appeal,  and  deposited  the  money,  she  had  perfected 
her  appeal,  as  she  had  done  all  the  law  required  of  her. 

It  would  seem  from  the  statute  that  the  money  is  not  to  be 
transmitted  to  the  clerk  of  the  district  court  with  the  record, 
but  held  by  the  probate  court  as  was  done  in  this  case.  (Rev. 
Stats.  1887,  sec.  4778.)  There  is  no  law  in  Idaho  which  re- 
quired the  respondent  to  file  any  petition  at  alL  She  could 
make  her  application  orally  if  she  saw  fit. 

Since  the  law  does  not  require  a  petition  in  writing,  the 
court  cannot  require  one.  For  this  reason  there  is  no  juris- 
dictional question  involved  on  the  petition  one  way  or  an- 
other, and  the  rulings  of  the  district  court  in  relation  to  the 
respondent's  petition,  or  any  other  rulings  that  the  trial 
court  might  have  made,  are  immaterial. 

SULLIVAN,  J. — This  is  an  appeal  from  the  judgment  of 
the  district  court  setting  aside  certain  real  estate  and  per- 
sonal property  to  Americus  J.  McVay,  widow  of  David  H. 
McVay,  deceased,  and  holding  that  said  property  is  com- 
munity property  of  the  said  McVays,  it  having  been  acquired 
by  them  during  the  existence  of  their  marriage. 

It  appears  from  the  record  that  the  said  McVays  were 
married  at  Edgemont,  South  Dakota,  in  1897,  and  soon  after 
-come  to  Idaho.    On  the  21st  of  July,  1898,  they  settled  upoa 
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the  land  in  controversy,  which  at  that  time  was  unsurveyed 
public  land.  Mrs.  McVay  at  that  time  paid  one  Qeorge  Sum- 
mers $205  from  her  separate  estate  for  his  squatter's  right 
to  said  land.  Thereafter,  David  H.  McVay  entered  said  land 
under  the  desert  and  homestead  laws  of  the  United  States, 
and  by  reason  of  such  entries  acquired  title  to  said  land  from 
the  United  States  while  he  and  his  said  wife  were  residing 
upon  said  land. 

The  record  shows  that  Mrs.  McVay  resided  upon  said  land 
with  the  deceased  until  she  was  compelled  by  his  cruel  treat- 
ment toward  her  to  leave  his  home  and  reside  elsewhere.  It 
appears  from  the  record  that  the  McVays  entered  into  some 
kind  of  an  arrangement  on  or  about  November  9,  1904,  where- 
by he  was  to  furnish  her  $1,500,  and  she  was  to  go  away; 
that  sometime  in  November  she  left  her  home  and  went  to  the 
state  of  Missouri;  and  thereafter  returned  to  Colorado  and 
came  back  to  Idaho  in  1905.  It  appears  that  in  March,  1905, 
McVay  leased  the  land  and  personal  property  in  question  to 
one  Oleson.  Oleson  took  possession  thereof,  and  McVay  re- 
sided there  with  him,  until  about  the  middle  of  May,  when 
be  became  sick  and  went  to  St.  Anthony,  the  county  seat  of 
the  county  in  which  said  land  was  situated.  He  remained 
there  some  weeks,  and  was  finally  taken  to  St.  Mark's  Hos- 
pital, in  Salt  Lake  City,  Utah,  where  he  died  on  the  13th 
or  14th  day  of  July,  1905.  His  remains  were  brought  back 
to  Fremont  county,  Idaho,  and  buried  there. 

It  appears  that  on  the  13th  day  of  June,  1905,  the  said 
David  M.  McVay  executed  his  last  will  and  testament,  be- 
queathing to  said  Levi  Oleson  all  of  his  property,  both  real 
tind  personal,  which  will  and  testament  was  filed  in  the  pro- 
bate court  of  Fremont  county,  on  the  20th  day  of  July,  1905, 
and  the  time  fixed  for  hearing  the  petition  for  admitting 
said  will  to  probate.  At  the  time  fixed,  at  the  request  of  the 
attorney  for  the  petitioner,  the  matter  was  postponed  until 
the  11th  day  of  September,  1905.  It  seems  that  a  contest 
had  been  filed  prior  thereto,  but  the  will  was  admitted  to 
probate  on  the  15th  day  of  September,  1905.    Thereafter, 
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on  the  17th  day  of  October,  1905,  the  widow  presented 
her  petition,  praying  that  the  court  select,  designate,  and  set 
apart  a  homestead  out  of  the  real  property  of  the  deceased 
for  her  exclusive  use  and  benefit,  which  matter  was  presented 
to  the  court  and  taken  under  advisement,  and  was  thereafter 
denied  by  the  court.  Thereafter  an  appeal  was  taken  to  the 
district  court  from  said  order  refusing  to  set  apart  a  "home- 
stead to  the  said  widow,  and  also  from  an  order  refusing  to 
set  apart  the  exempt  personal  property  to  said  widow. 
Thereafter  the  executor  demurred  to  the  petition  of  the  widow 
on  the  ground  that  her  petition  did  not  state  facts  sufficient  to 
entitle  her  to  a  homestead  or  to  the  relief  demanded  or  to  any 
relief  whatever,  and  that  said  petition  did  not  state  facts  suffix 
cient  to  give  the  court  jurisdiction  to  select,  designate  or  set 
apart  or  cause  to  be  recorded  a  homestead  out  of  the  prop- 
erty of  the  estate  of  said  decedent.  On  the  7th  day  of  June, 
1906,  the  court  sustained  said  demurrlsr,  and  over  the  objec- 
tion of  the  attorneys  for  the  executor,  permitted  counsel  to 
amend  said  petition,  and  on  the  following  day  the  matter 
came  on  regularly  for  hearing,  and  a  jury  of  twelve  men 
was  impaneled  to  render  an  advisory  verdict  to  the  court. 
Counsel  for  the  executor  thereupon  moved  that  the  appeal  be 
dismissed  on  the  ground  that  no  undertaking  had  been  filed  or 
deposit  made,  which  motion  was  denied.  Thereafter  a  number 
of  witnesses  were  sworn  and  testified,  and  certain  document- 
ary evidence  introduced. 

The  following  interrogatories  were  submitted  to  the  jury 
for  their  answers,  and  the  answer  to  each  interrogatory  im- 
mediately follows  it,  to  wit: 

'*Q.  Did  David  H.  McVay  give  his  consent  and  approval  to 
his  wife's  going  away  from  their  home  in  Fremont  county, 
Idaho?    A.    Yes. 

'*Q.  Was  Americus  J.  McVay,  on  account  of  her  husband's 
cruel  treatment  toward  her,  compelled  to  abandon  her  home 
with  him?    A.    Yes. 

'*Q.  Was  the  absence  of  Americus  J.  McVay  from  her 
home  with  her  husband  enforced  by  hia  cruel  treatment  of 
her!    A.    Yes. 
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"Q.  Where  did  Americus  J.  McVay  reside  at  the  time  of 
and  immediately  prior  to  the  death  of  David  H.  McVay! 
A.     In  Colorado. 

**Q.  If  there  was  a  division  of  the  property,  was  it  made 
with  a  view  to  a  permanent  separation  t    A.    No. 

**Q.  Did  David  H.  McVay  and  Americus  J.  McVay  agree 
to  separate  as  husband  and  wife  and  live  apart  f  A.  Yes,  by 
fear. 

"Q.  If  you  find  that  they  did  so  separate,  was  such  separa- 
tion mutually  intended  to  be  permanent!    A.     No. 

"  Q.  If  you  find  that  they  did  so  separate,  was  such  separa- 
tion voluntary!    A.    No. 

"Q.  If  you  find  that  they  did  so  separate,  did  they  there- 
after look  to  one  another  for  aid  and  support!    A.    Yes. 

"Q.  If  you  find  that  they  separated,  did  they  thereafter 
conduct  their  business  entirely  independent  of  one  another! 
A,    Yes,  for  the  time  being. 

"Q.  At  the  time  of  his  death,  did  David  H.  McVay  reside 
upon  the  premises  in  question!  A.  He  was  away  temporar- 
ily from  home. 

"Q.  Did  David  H.  McVay,  before  his  death,  leave  said 
premises  with  the  intention  of  taking  up  his  residence  else- 
where!   A.    No." 

The  court  thereafter  made  its  findings  of  fact  and  con- 
clusions of  law,  and  entered  judgment  setting  apart  all  of  the 
real  estate  and  personal  property  to  the  widow.  The  appeal 
is  from  that  judgment. 

A  number  of  errors  are  assigned  and  a  reversal  of  the 
judgment  is  asked.  The  first  and  second  errors  relate  to  the 
action  of  the  district  court  in  permitting  the  petitioner  to 
amend  her  petition  to  set  apart  a  homestead,  and  making 
such  amendment  by  a  paster  slip  attached  to  the  original  peti- 
tion. We  are  not  advised  as  to  just  what  such  amendment 
was,  although  we  have  two  papers  in  the  transcript,  one  en- 
titled "Petition  to  Set  Apart  Homestead, *'  and  the  other  en- 
titled, "Amended  Petition  to  Set  Apart  Homestead,"  but 
the  provisions  of  the  amendment  are  not  set  forth.  In  our 
view  of  the  matter,  either  the  petition  or  the  amended  peti- 
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tion  was  suiBcient  to  warrant  the  court  in  passing  upon  the 
question  whether  a  homestead  should  be  set  apart  to  the 
widow  or  not. 

The  record  shows  that  the  application  of  the  widow  to  have 
a  homestead  set  apart  was  contested  and  considerable  evidence 
was  introduced  pro  and  con.  Before  proceeding  further, 
however,  we  will  say  that  as  no  amendment  was  required  to 
give  the  court  jurisdiction  to  act  on  said  petition,  the  amend- 
ment did  not  affect  it  one  way  or  the  other.  As  both  parties 
proceeded  upon  the  theory  that  the  district  court  might  try 
said  matter  anew,  or  de  novo,  we  shall  proceed  upon  that 
theory  without  deciding  whether  on  such  appeals  the  district 
court  may  try  the  case  anew. 

A  motion  to  dismiss  the  appeal  on  the  ground  that  no 
undertaking  had  been  filed  on  the  appeal  from  the  probate  to 
the  district  court  was  made  by  counsel  for  the  executor,  which 
was  resisted  by  the  petitioner.  It  appears  that  the  petitioner, 
instead  of  filing  an  appeal  bond  on  the  appeal  from  the 
probate  court,  to  the  district  court,  had  deposited  the  re- 
quired amount  of  cash  with  the  probate  judge,  and  in  the 
record  sent  up  to  the  district  court  that  fact  was  not  shown, 
but  was  made  to  appear  on  the  hearing  of  the  motion.  There 
was  no  error  in  the  action  of  the  court  in  denying  such  motion, 
as  a  deposit  of  money  is  authorized  by  the  provisions  of  sec. 
4778,  Rev.  Stat.,  instead  of  the  undertaking. 

A  number  of  errors  are  assigned,  going  to  the  admission  of 
certain  evidence.  While  some  of  the  evidence  was  immaterial, 
we  do  not  think  it  in  any  way  prejudiced  the  rights  of  the 
contestant.  The  theory  advanced  by  counsel  for  the  con- 
testant is  that  there  was  an  agreement  of  separation  be- 
tween the  petitioner  and  her  husband,  whereby  their  prop- 
erty rights  were  all  settled  and  adjusted,  and  that  th.* 
petitioner  was  paid  $1,500  as  her  part  of  the  community 
property,  and  that  they  separated  with  the  purpose  and  in- 
tention never  to  reside  together  again. 

The  questions  involved  in  said  separation  and  the  adjust- 
ment of  their  property  rights  were  submitted  to  a  jury  and 
the  jury  found,  in  substance,  that  the  deceased  gave  his  con- 
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sent  and  approval  to  his  wife's  going  away  from  their  hom& 
in  Fremont  county ;  that  on  account  of  his  cruel  treatment  she 
was  compelled  to  abandon  her  home  with  him,  and  her  ab- 
sence from  her  home  was  enforced  by  his  cruel  treatment  of 
her;  that  the  division  of  property  that  was  made  was  not 
made  with  a  view  of  permanent  separation;  that  she  agreed 
to  separate  from  her  husband  and  live  apart  through  fear, 
and  that  such  separation  was  not  mutually  intended  to  be 
permanent  and  was  not  voluntary;  that  at  the  time  of  the 
death  of  McVay  he  was  away  temporarily  from  the  premises 
sought  to  be  set  aside  as  a  homestead,  and  that  he  did  not  leave 
said  premises  with  the  intention  of  taking  up  his  residence 
elsewhere.  Those  findings  were  all  in  favor  of  the  conten* 
tion  of  the  respondent. 

After  an  examination  of  the  evidence,  we  are  satisfied 
that  it  supports  the  special  findings  of  the  jury  and 
the  findings  deduced  therefrom  by  the  court.  While  there 
may  have  been  some  technical  error  in  the  admission  and 
rejection  of  some  of  the  evidence  introduced  and  offered, 
we  do  not  think  it  sufficient  to  demand  a  reversal  of  the 
judgment,  for  under  the  provisions  of  sec.  4231,  Rev.  Stat., 
it  is  provided  that  any  error  or  defect  must  be  disregarded 
when  it  does  not  affect  the  substantial  rights  of  the  parties, 
and  that  no  judgment  should  be  reversed  or  affected  by  rea- 
son of  such  error  or  defect.  We  think,  under  the  facts  of  this 
case,  that  the  petitioner  or  widow  is  entitled  to  have  a  home- 
stead and  all  exempt  property  set  apart  to  her. 

It  appears  from  the  evidence  that  the  real  estate  described 
in  the  petition  was  the  home  and  residence  of  the  deceased; 
that  he  had  leased  it  for  one  year  to  Mr.  Oleson,  from  March, 
1905 ;  that  he  had  left  it  temporarily  in  May,  because  of  sick- 
ness; that  he  grew  worse  and  was  taken  to  Salt  Lake  to  a 
hospital  to  be  treated;  that  he  died  there  in  July,  1905.  From 
the  facts  as  shown  by  the  evidence,  the  deceased  or  his  wife 
might  have  had  said  real  property  set  apart  as  a  homestead  at 
the  date  of  his  death ;  they  were  only  temporarily  absent  there- 
from. As  this  matter  was  tried  upon  the  theory  that  the 
probate  court  had  no  authority  to  set  aside  a  homestead  unless 
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out  of  property  which  conld,  under  the  law,  have  been  selected 
as  a  homestead,  at  the  date  of  decedent's  death,  the  facts  of 
this  case  bring  it  clearly  within  that  theory  or  contention,  and 
for  that  reason  we  are  not  required  to  decide  that  question. 
We  have  examined  all  of  the  assigned  errors  and  find  noth- 
ing that  would  warrant  a  reversal  of  the  judgment  of  the  trial 
court.  That  judgment  is^  therefore,  affirmed  with  costs  in 
favor  of  the  petitioner. 

Ailshie,  C.  J.,  concurs. 

Stewart,  J.,  did  not  sit  at  the   hearing  or  take  any  part 
in  the  decision. 

(January  8,  1908.) 

ON  REHEARING. 

[93  Pac  31.] 

7.  Art  5,  see.  21  of  the  constitution  grants  to  the  probate 
eourt  exclusive,  original  jurisdiction  in  all  matters  of  probate,  and 
as  to  such  matters,  the  probate  eourt  is  a  eourt  of  record,  and  to 
the  judgments,  records  and  proceedings  of  which  absolute  verity  Is 
attached. 

8.  Art.  5,  sec.  20  of  the  constitution  grants  to  distriet  courts 
original  jurisdiction  in  all  cases,  both  at  law  and  in  equity, 
and  such  appellate  jurisdiction  as  may  be  conferred  by  law,  from 
which  a  clear  distinction  is  drawn  between  "in  all  cases  both  at 
law  an^  in  equity,"  and  "matters  of  probate,  settlement  of  estates 
of  deceased  persons  and  appointment  of  guardians. '^ 

9.  Under  art.  5,  sec.  20,  the  legislature  is  the  sole  and  ez- 
elusive  judge  as  to  the  extent  and  scope  of  the  appellate  jurisdie- 
tion  that  it  will  confer  upon  district  courts.  It  may  limit  it  to  any 
case,  or  class  of  eases,  or  subject  matter,  or  it  may  not  grant  any 
at  all;  but  the  legislature  cannot  grant  to  the  district  eourt  orig- 
inal jurisdiction  to  hear  and  determine  matters  of  probate  and 
settlement  of  estates  of  deceased  persons. 

10.  Trial  de  novo,  as  used  in  the  Laws  of  1908,  page  872,  means 
"to  try  anew,"  or,  "a  second  time";  that  is,  to  retry  the  case 
upon  the  original  papers  and  upon  the  sama  issues  as  the  case  was 
tried  in  the  probate  courti 
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11.  Under  this  statute  and  the  constitution,  if  an  appeal  is 
taken  upon  a  probate  matter  upon  questions  of  law  alone,  the 
district  court  may  review  such  questions  of  law  which  appear  upon 
the  face  of  the  record,  and  may  affirm  or  reverse  the  decision  of 
the  probate  court.  When  an  appeal  is  taken  upon  both  questions 
of  law  and  fact,  if  the  court  should  afBlrm  the  action  of  the  probate 
court  upon  questions  of  law,  the  cause  may  then  be  tried  upon  the 
same  questions  of  fact  as  were  raised  in  the  probate  court,  in  the 
same  way  as  other  eases  are  tried  in  the  district  court. 

12.  A  petition  to  set  aside  a  homestead,  under  the  provisions  of 
see.  5441,  Rev.  Stat.,  which  sets  forth  the  making  and  re- 
turn of  the  inventory  of  the  decedent,  the  description  and  ownership 
ot  the  real  property  returned  in  the  inventory,  that  such  property 
was  the  property  of  the  deceased  and  that  its  value  did  not  exceed 
^5,000,  and  that  no  homestead  had  ever  been  designated  or  selected 
by  deceased  or  his  widow  during  Ms  lifetime,  is  sufficient  to  entitle 
the  widow  to  have  the  property  therein  described  set  off  as  a  pro- 
bate homestead. 

13.  Under  the  provisions  of  sees.  5440  and  5441,  Bev.  Stat., 
a  probate  homestead  is  one  to  be  created  by  the  probate  court 
out  of  real  property  belonging  to  the  decedent  which  was  subject  to 
«  homestead  at  the  time  of  the  death  of  the  decedent,  and  its  value 
is  less  than  $5,000,  and  was  of  such  property  as  might  have  been 
occupied  as  a  home  at  the  time  of  the  decedent's  death. 

14.  Where  the  probate  court  in  a  probate  matter  enters  one 
judgment  and  includes  therein  more  than  one  order,  and  the  appeal 
is  taken  from  the  judgment,  only  one  bond  or  one  deposit  of  $100 
under  sec.  1  of  the  act  of  March  11,  1903,  is  required. 

15.  Where  an  appeal  is  taken  to  the  district  court  from  the 
probate  court,  and  the  probate  court  fails  to  transmit  to  the  district 
seourt  the  undertaking  on  appeal  or  the  deposit  in  lieu  thereof,  the 
district  court  may,  when  it  is  so  made  to  appear,  direct  the  probate 
«ourt  to  transmit  such  undertaking  or  deposit  to  the  district  court. 

16.  A  judgment  entered  in  the  district  court  in  a  probate  matter 
on  appeal  from  the  probate  court  is  to  be  executed  by  the  district 
court  certifying  such  judgment  to  the  probate  court  with  direction 
to  execute  the  same  in  accordance  with  the  terms  thereof. 

17.  Where  evidence  has  been  admitted  which  becomes  immaterial 
under  the  law,  it  is  not  error  for  the  district  court  to  admit  the 
same. 

(Syllabus  on  rehearing  by  the  court.) 

STEWART,  J. — ^A  rehearing  was  granted  in  this  case  and 
the  cause  was  argued  orally,  and  all  the  questions  presented 
by  the  appeal  have  been  fully  considered  by  the  court    Coun- 
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flel  contend  that  the  original  opinion  fails  to  pass  upon  a  num- 
ber of  questions  presented  by  the  record,  and  that  on  other 
questions  considered  by  the  court  a  correct  conclusion  was  not 
reached.  We  have,  therefore,  deemed  it  advisable  to  take  up 
all  the  assignments  of  error  and  decide  them.  The  facts  are 
stated  in  the  opinion  delivered  by  Justice  Sullivan. 

When  the  cause  reached  the  district  court  on  appeal  upon 
questions  of  both  law  and  fact,  a  demurrer  was  filed  to- 
the  petition  asking  that  a  homestead  be  set  off  to  Americus  J. 
McVay.  This  demurrer  wajs  sustained  by  the  district  court 
and  permission  was  given  the  respondent  to  amend  the 
petition  by  *' paster  slip.'*  The  record,  however,  shows  that 
an  amended  petition  was  filed  in  the  district  court.  No  mo- 
tion was  made  to  strike  the  amended  petition  from  the  files^ 
nor  was  any  objection  made  to  the  amended  petition  on  the 
ground  that  the  same  was  not  made  or  filed  in  accordance  with 
the  permission  of  the  court.  Just  what  an  amendment  by 
** paster  slip"  means,  we  are  unable  to  say,  but  presume 
the  court  intended  that  the  amendment  might  be  pasted  onto 
tJie  original  petition;  but  it  is  immaterial  in  this  case  just 
what  an  amendment  by  ** paster  slip"  means,  for  the  reason 
that  an  amended  petition  was  filed. 

The  appellant  assigns  as  error  the  action  of  the  court  in 
allowing  the  respondent  to  amend  her  petition  in  the  district 
AQurt.  This  assignment  of  error  involves  the  question  of  rais- 
ing new  issues  on  appeal  in  the  district  court  and  of  the 
amendment  of  pleadings.  An  examination  of  sees.  20  and 
21,  art.  5,  of  the  constitution,  discloses  at  once  the  fact 
that  the  framers  of  that  instrument  saw  fit  to  classify  **  mat- 
ters of  probate,  settlement  of  estates  of  deceased  persons  and 
appointment  of  guardians"  as  separate,  distinct  and  aside 
from  ** cases  at  law  and  in  equity,"  over  which  they  gave  the 
district  court  ** original  jurisdiction."  It  will  also  be  seen 
from  sec.  20  that  **in  all  cases,  both  at  law  and  in  equity," 
from  which  they  have  clearly  distinguished  "matters  of 
probate,  settlement  of  estates  of  deceased  persons,  and  ap- 
pointment of  guardians,"  the  district  court  has  ''original  jur- 
isdiction/' and  that  in  all  other  matters  which  the  legislature 
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might  provide  for  being  heard  in  district  courts,  the  jurisdic- 
tion should  be  solely  ** appellate."  The  words  ** original  jur- 
isdiction'* and  ** appellate  jurisdiction,"  as  employed  in  sec. 
20,  are  used  in  the  clearest  and  most  unequivocal  contra- 
distinction to  each  other.  By  sec.  21,  the  probate  courts  are 
given  the  sole  and  exclusive  "original  jurisdiction"  in  all 
matters  of  probate.  As  to  those  matters,  the  probate  court  is 
a  court  of  record,  to  the  judgment,  records  and  proceedings 
of  which,  in  such  matters,  absolute  verity  is  attached  in  every 
respect  as  fully  and  completely  as  can  attach  to  the  records, 
judgments  and  proceedings  of  district  courts  or  other  courts 
of  record.  (Clark  v.  Bossier,  10  Ida.  348,  78  Pac.  358;  In 
re  Elmer  and  Alva  Brady y  10  Ida.  366,  79  Pac.  75.)  Under 
sec.  20,  art.  5  of  the  constitution,  the  legislature  is  the  sole 
and  exclusive  judge  as  to  the  extent  and  scope  of  the  ''ap- 
pellate jurisdiction"  that  they  will  confer  upon  district 
courts.  In  other  words,  they  may  limit  it  to  any  case  or 
class  of  cases,  or  subject  matter  they  may  see  fit,  or  they  may 
not  grajit  any  at  all;  but  it  was  never  intended  by  this  or  any 
other  provision  of  the  constitution  that  the  legislature  could 
circumvent  the  clearest  provisions  and  intent  of  that  instru- 
ment, by  giving  to  the  district  court,  under  the  guise  of  the 
right  to  try  appeals,  what  amounts  to  an  original  jurisdiction 
to  hear  and  determine  matters  of  probate  and  settlement  of 
estates  of  deceased  persons. 

It  must  be  assumed  that  the  legislature,  when  it  passed  the 
act  of  March  11,  1903  (Sess.  Laws,  1903,  p.  372),  providing 
for  a  trial  *'<fo  novo"  in  the  district  court,  on  appeal  from  the 
probate  court,  in  probate  matters,  was  acting  within  the  pur- 
view of  the  constitution  and  did  not  intend  to  go  any  further 
than  to  provide  for  the  exercise  of  the  **  appellate  jurisdic- 
tion" of  the  district  court.  Proceeding  upon  that  assump- 
tion, let  us  see  what  trial  **de  novo^^  means.  It  is  defined  in 
"Cyc."  and  Bapalje  &  L.  L.  Dictionary  as  "anew;  a  second 
time."  In  Paul  v,  Armstrong,  1  Nev.  96,  the  court,  in  con- 
sidering the  meaning  of  this  term,  said:  "The  statute  says 
that,  upon  an  appeal,  the  case  shall  be  tried  de  novo  in  the 
appellate  court.    That  is,  as  I  understand  it,  in  the  same 
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manner,  with  the  same  eflPect,  and  upon  the  issues  tried  in  the 
court  below.*'    It  would  seem  that  the  correct  doctrine  is 
stated  by  the  Texas  court  of  appeals  in  Ex  parte  Morales^ 
53  S.  W.  107,  wherein  the  court  held  that  a  trial  ''de  novo'^ 
on  appeal  requires  "that  appeals  be  tried  upon  tl|^  original 
papers,  and  upon  the  same  issues  had  below."    It  is  axiomatic 
that  a  cause  or  an  issue  cannot  be  tried  de  novo  that  has 
never  been  tried.     (Southern  P<ic.  Co,  v.  Superior  Courts  59 
Cal.  471.)     If  there  is  no  issue,  there  can  be  no  case  made. 
*' Appellate  jurisdiction,"  as  used  in  sec.  20  of  the  constitu- 
tion, is  the  direct  antithesis  of  the  words  **  original  jurisdic- 
tion" in  the  same  section.    In  the  latest  edition  of  Bouvier'a 
Law  Dictionary,  the  words  ** appellate  jurisdiction"  are  de- 
fined as  follows:  "The  jurisdiction  which  a  superior  court  has 
to  rehear  causes  which  have  been  tried  in  inferior  courts. '* 
Similar  definitions  are  given  in  numerous  cases  reported  from 
the  courts.     (See  State  ex  rel.  WUliams  v.  Anthony,  65  Mo. 
App.  543;  State  v.  Baker,  19  Pla.  19;  In  re  Jessup's  Estate, 
81  Cal.  408,  22  Pac.  1028,  6  L.  R.  A.  594;  Dodds  v.  Duncan, 
80  Tenn.  (12  Lea)  731;  People  v.  City  of  Chicago,  193  111. 
577,  62  N.  E.  196.)     The  very  expression,  ''appellate  juris- 
diction," refutes  and  contradicts  any  idea  of  filing  new 
pleadings  and  framing  and  settling  issues  in  a  court  of  such 
jurisdiction.    The  amendments  of  pleadings  and  filing  new 
pleadings  and  joining  issues  suggest  at  once  to  the  practitioner 
a  court  of  "original  jurisdiction"  as  the  forum  in  which  such 
practice  and  procedure  is  taking  place.    It  is  a  practice  and 
procedure  not  usually  or  ordinarily  invoked  or  countenanced 
in  courts  exercising  only  appellate  jurisdiction,  and  we  are 
not  prepared  to  believe  that  the  framers  of  the  constitution 
ever  intended  to  use  the  phrase  in  any  uncommon,  unusual  or 
extraordinary  sense.    Amendments  should  not  be  allowed  in 
the  district  court  on  appeal  from  the  probate  court  in  a 
probate  matter. 

Sec.  3  of  the  act  of  March  11,  1903,  supra,  provides: 
**The  appeal  may  be  taken  either  upon  questions  of  both  law 
and  fact.  If  taken  upon  questions  of  law  alone,  the  district 
court  may  review  any  such  question  which  sufficiently  ap< 
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pears  upon  the  face  of  the  record  or  proceeding,  without  the 
aid  of  a  bill  of  exception,  but  no  bill  of  exceptions  shall  be 
allowed  or  granted  in  the  probate  court  in  probate  matters. 
If  the  appeal  be  upon  questions  of  both  law  and  fact,  the  trial 
in  the  district  court  shall  be  de  novo.''  That  is,  if  the  appeal 
is  taken  upon  questions  of  law  alone,  the  district  court  will 
review  such  questions  of  law  as  were  raised  in  the  probate 
court  upon  the  record,  but  will  not  permit  any  new  questions 
of  law  to  be  raised.  If  the  district  court  sustains  the  appel* 
lant's  views,  then  the  judgment  will  be  reversed  and  the 
probate  court  directed  to  proceed  accordingly.  If,  however, 
the  district  court  affirms  the  judgment  of  the  probate  court, 
then  the  same  is  certified  back  to  the  probate  court  with  the 
decision  thereon.  If  the  appeal  be  taken  upon  questions  of 
both  law  and  fact,  then  the  district  court  proceeds  to  try,  first, 
the  questions  of  law,  and  if  the  cause  is  reversed  on  questions 
of  law,  the  questions  of  fact  are  not  tried.  If,  however,  the 
cause  is  not  reversed  on  questions  of  law,  then  the  same  ques- 
tions of  fact  as  were  tried  in  the  probate  court  will  be  retried 
in  the  district  court  as  other  trials  in  said  court  are  conducted. 
Witnesses  may  be  called  and  may  testify  the  same  as  in  the 
trial  of  any  other  cause.  In  other  words,  this  statute,  under 
the  constitution,  grants  to  the  district  court  appellate  jurisdic- 
tion to  retry  only  the  same  issues  of  law  and  fact  as  were 
heard  and  determined  by  the  probate  court.  Whatever  judg- 
ment may  be  entered  in  the  district  court  is  to  be  certified 
back  to  the  probate  court  for  execution  in  accordance  there- 
with. 

Appellant  also  contends  that  the  petition  filed  in  the 
probate  court  was  insufficient,  and  did  not  state  facts  sufficient 
to  entitle  her  to  the  relief  asked  for,  or  any  relief;  while  re- 
spondent contends  that  the  petition  was  sufficient  and  even 
goes  to  the  extent  of  contending  that  petition  to  have  a  home- 
stead set  off  to  the  widow  is  not  necessary  at  all.  Sec.  5420, 
Rev.  Stat.,  reqijires  every  executor  or  administrator  to  re- 
turn to  the  court  a  true  inventory  and  appraisement  of  all 
the  estate  of  the  decedent,  including  the  homestead,  if  any. 
Sec.  5422  requires  the  appraisers  to  appraise  the  property 
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embraced  in  the  inventory.  Sec.  5440  provides  that  "when 
a  person  dies,  leaving  a  widow  or  minor  children,  the  widow 
or  children,  until  letters  are  granted  and  the  inventory  re- 
turned, are  entitled  to  remain  in  possession  of  the  home- 
stead,'*  etc.  Sec.  5441  provides  that  **upon  the  return  of 
the  inventory,  or  at  any  subsequent  time  during  the  admin- 
istration, the  court  or  the  probate  judge  may  on  his  own 
motion,  or  on  petition  therefor,  set  apart  for  the  use  of  the 
surviving  husband  or  wife,  or  the  minor  children  of  the  deced- 
ent, all  property  exempt  from  execution,  including  the  home- 
stead selected,  designated  and  recorded.  If  none  has  been 
selected,  designated  and  recorded,  the  judge  or  the  court 
must  select,  designate,  set  apart,  and  cause  to  be  recorded,  a 
homestead  for  the  use  of  the  persons  thereinbefore  named,  in 
the  manner  provided  in  this  chapter,  out  of  the  real  estate 
belonging  to  the  decedent."  Sec.  5448  provides  that  **if 
the  homestead  selected  and  recorded  prior  to  the  death  of  the 
decedent  is  returned  in  the  inventory  and  appraisement,  at  not 
exceeding  $5,000  in  value,  the  probate  court  must  by  order  set 
it  off  to  the  persons  in  whom  title  is  vested  by  the  preceding 
section." 

Taking  these  various  provisions  of  the  statute,  it  is  apparent 
that  the  legislature  contemplated  the  setting  off  to  the  hus- 
band or  wife  or  the  minor  children  of  the  decedent,  two  classes 
of  homesteads :  First,  the  homestead  which  had  been  selected, 
designated  and  recorded  prior  to  the  death  of  the  decedent; 
second,  a  homestead  to  be  carved  out  of  the  real  property  of 
the  decedent,  by  the  probate  court,  for  the  use  and  benefit  of 
the  surviving  husband,  wife,  or  the  minor  children  of  the 
decedent. 

In  the  case  at  bar,  no  homestead  had  been  selected,  desig- 
nated or  recorded  prior  to  the  death  of  David  McVay;  there- 
fore, whatever  homestead  could  be  set  apart  to  the  surviving 
widow  must  be  such  as  the  court  created  out  of  the  property 
of  the  deceased.  Inasmuch  as  the  statute  provides  that  upon 
the  return  of  the  inventory  or  at  any  time  subsequent,  the 
court  or  probate  judge  may,  on  his  own  motion,  or  petition, 
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set  apart  a  homestead,  the  respondent  contends  that  no  peti- 
tion was  necessary  in  this  case. 

As  to  the  sufficiency  of  the  petition  filed  in  the  probate  conrt 
asking  that  a  homestead  be  set  aside  to  the  petitioner,  Amer- 
icas J.  McVay,  the  majority  of  the  court  are  of  the  opinion 
that  the  petition  was  sufficient,  as  they  contend  that  the  nature 
and  organization  of  the  probate  court  and  the  character  and 
class  of  subjects  it  has  to  deal  with  in  probate  matters,  makes 
it  impossible  to  apply  the  ordinary  principles  of  pleading  to 
their  proceedings;  that  many  of  the  orders  provided  for  may 
be  made  upon  motion  of  the  probate  judge  himself  or  upon 
suggestion  by  the  administrator  or  executor  or  a  surviving 
husband  or  wife,  or  an  interested  party  in  whose  favor  such 
order  is  made;  and  that  the  fact  that  an  order  is  made  in  a 
probate  proceeding  upon  the  motion  of  the-  judge  himself,  or 
at  the  suggestion  of  an  interested  party,  and  without  any 
petition  or  written  pleading  at  all,  does  not  prevent  the  party 
aggrieved  from  appealing  and  having  the  order  or  decision  re- 
viewed in  the  district  court;  and  that  in  the  case  at  bar,  the 
probate  judge  might  have  made  an  order  setting  aside  a  home- 
stead without  any  written  petition  at  all  being  made  there- 
for, under  the  provisions  of  sec.  5441,  Rev.  Stat. ;  that  in  the 
instances  where  the  statute  provides  that  a  petition  or  com- 
plaint in  writing  is  required  and  what  it  shall  contain,  in 
such  instances  the  statute  must  be  followed ;  but  in  the  case 
at  bar,  the  petition  filed  in  the  probate  court  stated  every  fact 
necessary  to  give  the  court  jurisdiction  to  act  and  to  grant 
the  petitioner  the  relief  asked  for  in  the  petition. 

In  this  conclusion  of  the  majority  of  the  court,  the  writer 
of  this  opinion  cannot  concur.  It  is  apparent  from  the 
reading  of  the  statute  that  the  probate  judge  must  have  before 
him  certain  facts  in  order  to  warrant  him  in  creating  a  home- 
stead where  none  had  been  selected.  These  facts  are,  first, 
that  the  applicant  is  a  surviving  husband,  wife,  or  minor 
child  of  the  decedent;  second,  that  the  real  property  was 
property  of  the  decedent;  third,  that  the  property  to  be  set 
off  was  a  homestead ;  that  is,  property  upon  which  a  declara- 
tion of  homestead  had  been  filed,  or  property  which  could  be 
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created  into  a  homestead  at  the  time  of  the  death  of  the  de- 
cedent; fourth,  that  the  value  thereof  did  not  exceed  $5,000. 
If  these  facts  appear  to  the  probate  court  upon  the  return  of 
the  inventory,  from  the  inventory  itself,  or  such  papers  as 
have  been  filed  in  the  case  up  to  that  time,  and  such  facts  are 
proven  to  the  court,  then  the  statute  clearly  authorized  the 
probate  judge  to  set  apart  a  homestead  to  the  surviving  hus- 
band, wife  or  minor  children  without  any  petition  therefor. 
If,  however,  such  facts  do  not  appear,  then  it  becomes  neces- 
sary to  present  such  facts  by  a  proper  petition  allegincr 
the  same  and  proofs  offered  in  support  thereof.  (Estate  of 
Delaney,  37  Cal.  176;  Cameto  v.  Dupuy,  47  Cal.  79.)  The 
necessary  facts,  in  my  opinion,  did  not  appear  in  this  case 
from  the  inventory  and  other  papers  on  file ;  hence  a  petition 
was  necessary.  The  petition  filed  in  the  probate  court  was 
not,  in  my  opinion,  sufficient  to  entitle  the  applicant  to  the 
relief  therein  asked,  as  it  did  not  state  the  necessary  facts 
sufficient  to  authorize  the  probate  court  to  act. 

This  leads  us  to  the  consideration  of  the  question  as  to 
what  constitutes  a  homestead  under  the  provisions  of  Revised 
Statutes,  sections  5440  and  5441.  As  stated  above,  had  a 
declaration  of  homestead  been  filed  prior  to  the  death  of  the 
decedent,  it  would  have  const iluted  the  proparty  therein 
named  a  homestead  under  these  two  sections.  But  in  the  case 
at  bar,  no  declaration  was  filed.  Therefore,  it  becomes  neces- 
sary to  consider  the  question  as  to  what  is  a  probate  home- 
stead and  what  property  may  be  set  aside  as  such  where  none 
has  been  selected,  designated,  or  recorded  prior  to  the  time 
of  the  death  of  the  decedent.  The  homestead  contemplated 
under  these  circumstances  is  one  to  be  created  by  the  probate 
court;  that  is,  a  probate  homestead,  and  it  may  be  created 
out  of  any  property  belonging  to  the  estate  which  was  subject 
to  a  homestead  at  the  time  of  the  death  of  the  decedent ;  that 
is,  was  it  property  of  the  decedent;  was  it  of  a  value  less  than 
$5,000,  and  was  it  such  property  as  might  have  been  occupied 
as  a  home  at  that  timef  In  other  words,  was  it  land  upon 
which  a  residence  or  dwelling-house  had  been  constructed, 
which,  at  the  time  of  the  death  of  the  decedent,  could  have 
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been  occupied  as  such  t  If  so,  it  was  property  out  of  which 
the  probate  court  could  have  created  a  homestead.  It  was 
not  necessary  that  the  husband  and  wife  actually  lived  on  the 
property  at  the  time  of  the  death  of  the  decedent,  but  if  it 
were  such  property  as  could  have  been  occupied  by  them,  it  is 
property  which  may  be  impressed  with  the  homestead  rights 
under  the  statute,  as  a  probate  homestead.  {Estate  of  Oal- 
agher,  134  CaL  96,  66  Pae.  70;  In  re  Pohlmann's  Estate,  2 
Cal.  App.  360,  84  Pac.  354.)  This  being  the  law,  it  becomes 
immaterial  in  this  case  whether  McVay  and  his  wife  lived  to- 
gether at  the  time  of  his  death  or  were  actually  living  upon 
the  premises  which  she  asked  to  be  set  aside  as  a  homestead, 
the  only  question  being:  Was  the  property  such  as  could  have 
been  occupied  by  them  as  a  homestead  at  such  timel  This 
clearly  appears  in  the  amended  petition  filed  in  the  district 
court,  and  also  by  the  proof.  The  fact  that  they  were  living 
apart,  or  the  fact  that  McVay  was  absent  from  the  premises 
and  had  leased  the  same,  is  of  no  consequence.  (Eproson  v. 
Wheat,  53  Cal.  715;  Wickersham  v.  Comerford,  96  Cal.  433, 
31  Pac.  358.) 

The  next  question  argued  by  counsel  for  appellant  is  that 
when  an  appeal  was  taken  from  the  probate  court  to  the  dis- 
trict court,  the  appellant  deposited  $100  with  the  probate 
court  in  lieu  of  the  undertaking  required  by  section  1  of 
the  act  of  March  11,  1903.  An  examination  of  the  record 
in  this  case  shows  that  on  the  17th  day  of  October,  1905^ 
the  probate  judge  entered  this  judgment:  ** After  duly 
considering  the  evidence,  and  carefully  examining  the  au- 
thorities cited,  the  court  is  of  the  opinion  that  the  petition  to 
•set  apart  homestead  and  exempt  personal  property  should  be 
denied,  and  it  is  so  ordered."  The  notice  of  appeal  provides 
that  the  appeal  is  taken  from  an  order  made  and  entered  in 
the  probate  court  on  the  17th  day  of  October,  1905,  re- 
fusing to  set  aside  the  homestead  of  said  deceased  David 
H.  McVay  to  the  petitioner,  Americus  J.  McVay,  and  also 
from  an  order  made  and  entered  in  the  said  probate  court 
on  the  17th  day  of  October,  1905,  refusing  to  set  apart 
the  exempt  property  of   said   deceased   David   H.    McVay 
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to  said  petitioner,  Americua  J.  McVay.  It  will  thus  be  seen 
that  while  the  notice  of  appeal  specifies  these  two  orders  as 
separate  orders,  yet  the  judgment  of  the  probate  judge  was 
single,  both  orders  being  covered  by  the  same  judgment 
Therefore,  there  is  but  one  appeal  and  that  is  from  the 
judgment  made  by  the  probate  judge  on  the  17th  day  of 
October,  1905,  and  the  appellant  was  only  required  to 
deposit  $100  under  the  provisions  of  section  1  of  the 
act  of  March  11,  1903.  Where  an  undertaking  on  appeal 
or  deposit  is  made,  the  appeal  cannot  be  dismissed  for  failure 
of  the  probate  court  to  certify  that  fact  to  the  district  court 
When  it  appears  to  the  district  court  that  an  undertaking 
on  appeal  has  been  given,  or  deposit  made,  the  district  court 
should  order  the  probate  court  to  certify  the  fact  to  the 
district  court. 

This  opinion  so  far  covers  assignments  of  error  1,  2,  3,  33 
and  34.  Assignments  of  error  from  4  to  32,  inclusive,  relate 
to  matters  involving  the  admissibility  of  evidence  and  other 
matters  which  become  immaterial  under  the  view  of  the  law 
as  announced  in  this  opinion,  as  to  what  is  a  homestead,  and 
out  of  what  property  it  may  be  created  by  the  probate  court. 
Specifications  of  error  35,  36  and  37  relate  to  the  definiteness 
of  the  findings  of  the  court,  and  under  the  view  of  the  law 
as  herein  announced,  the  findings  of  the  court  are  sufSciently 
definite  and  certain,  and  even  go  beyond  the  requirements 
of  the  law. 

Under  the  rule  announced  in  this  opinion,  it  was  error 
for  the  trial  court  to  permit  the  petition  of  the  respondent, 
and  the  objection  and  answer  thereto  by  the  appellant,  to 
be  amended  in  the  district  court.  But  this  error  in  no  way 
aflfects  the  respondent's  right  to  recover  in  this  action,  and 
as  a  different  judgment  could  not  have  been  rendered  from 
the  one  the  trial  court  did  enter,  it  would  not  avail  the 
appellant  anything  should  the  cause  be  reversed  for  such 
error.  Under  the  provisions  of  sec.  4231,  Rev.  Stat.,  **The 
court  must,  in  every  stage  of  the  action,  disregard  any 
error  or  defect  in  the  pleadings  or  proceedings  which  does 
not  affect  the  substantial  rights  of  the  parties^  and  no  judg- 
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ment  shall  be  reversed  or  affected  by  reason  of  such  error 
or  defect,"  this  court  does  not  feel  disposed  to  reverse  this 
ease  on  the  error  committed  by  the  trial  court,  in  permitting 
the  pleadings  to  be  amended  in  the  district  court,  as  the 
judgment  of  the  trial  court  on  the  record  was  correct. 

The  judgment  of  the  lower  court  will  be  affirmed.    Costs 
awarded  to  the  respondent. 

Ailshie,  C.  J.,  and  Sullivan,  J.,  concur. 


(January  13,  1908.) 

BANK  OF  COMMERCE,  LTD.,  Appellant,  v.  GEORGE  E. 
BALDWIN  and  SARAH  A.  BOWERS,  Respondents. 

[93  Pac.  504.] 

Uabried  Woman's  Contract— Liabilitt  on  Contract  as  Surett — 
Contracts  with  Befebencs  to  Married  Woman  's  Separate  Prop- 
EBTY — ^Essentials  of  Contract  as  Surety  for  Third  Person 
Where  It  is  Sought  to  Bind  Her  Separate  Estate. 

1.  Under  the  proviaioiui  of  see.  2  of  the  act  of  the  legislature 
approved  March  9,  1903  (Sees.  Laws,  1903,  p.  345),  construed  in 
connection  with  the  other  provisions  of  the  code,  a  married  woman 
cannot  bind  herself  personally  for  the  payment  of  a  debt  that  was 
not  contracted  for  her  own  use  or  benefit  or  for  the  use  or  benefit 
of  her  separate  estate,  or  in  connection  with  the  control  and  man- 
agement thereof,  or  in  carrying  on  or  conducting  business  thera* 
with,  unless  the  contract  and  obligation  is  made  so  as  to  create 
a  lien  or  encumbrance  on  her  separate  estate  or  some  portion  there- 
of as  security  for  the  payment  of  the  debt. 

2.  Under  the  provisions  of  see.  2  of  the  act  of  March  9,  1903, 
which  transfers  to  the  wife  the  management,  control  and  absolute 
right  of  disposition  of  her  separate  property,  and  confers  upon 
her  all  the  privileges  of  contracting  in  relation  thereto,  and  all 
the  rights  or  privileges  necessaiy  to  the  complete  enjoyment  and 
power  of  disposition  thereof,  a  married  woman  has  no  authority 
to  become  surety  or  guarantor  for  the  debts  of  others;  such  right 
and  the  concurrent  obligations  thereof  not  being  necessary  or  i 
tial  to  the  complete  enjoyment  of  her  separate  estate. 
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3.  The  power  to  contract  with  reference  to  her  separate  property 
is  not  an  absolute  and  unlimited  right  of  contract  on  all  matters, 
but,  on  the  contrary,  confines  that  right  to  those  contracts  that 
"have  reference  to  her  separate  estate." 
(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District,  for  the  County  of  Ada.  Hon.  George  II.  Stewart, 
Presiding  Judge  at  the  time  of  trial  and  rendition  and  entry 
of  judgment. 

Action  by  plaintiff  against  one  George  E.  Baldwin  and 
Sarah  A.  Bowers  on  a  promissory  note  executed  by  the  defend- 
ants jointly,  where  the  debt  was  contracted  for  the  use  and 
benefit  of  Baldwin  and  the  money  was  received  by  him  for  his 
individual  use  and  benefit,  and  no  part  thereof  was  received  by 
Mrs.  Bowers.  Judgment  for  defendant  Bowers.  Plaintiff 
appealed  from  the  judgment  and  an  order  striking  from  the 
files  a  proposed  statement.    Judgment  and  order  affirmed. 

Edwin  Snow,  and  Carl  A.  Davis,  for  Appellant, 

It  is  provided  by  the  act  of  1903  that  a  married  woman  may 
enter  into  any  contract  with  reference  to  her  property  that  a 
married  man  may.  The  limit  that  is  put  upon  her  contractual 
power  is  the  same  as  that  of  her  husband.  The  promissory 
note  in  litigation  in  this  case  is  a  contract,  and  it  is  a  contract 
by  a  married  woman  with  reference  to  her  property.  By  this 
contract  she  promises  to  pay  money.  Money  is  property. 
**The  term  'property'  includes  moneys,  credits,  bonds,  stoclts, 
etc.'*  (Sec.  1313,  Pol.  Code  of  Idaho;  6  Words  and  Phrases 
Judicially  Defined,  p.  5717.) 

This  note,  then,  is  a  contract  with  reference  to  her  property 
made  by  a  married  woman,  and  under  the  provisions  of  tho 
section  quoted  above  she  is  liable  on  it  to  exactly  the  same 
extent  as  her  husband  would  be.  There  are  several  cases  in 
this  state  which  directly  hold  that  the  wife  cannot  bind  herself 
for  the  debt  of  her  husband.  But  there  is  no  hint  in  any 
statute,  or  in  any  case,  nor  is  there  any  reason  why,  under  the 
statute  which  prevails  here,  a  married  woman  is  not  liable  as 


Digitized  by 


Google 


Jan.  1908.]     Bank  op  Commerce,  Ltd.,  v.  Baldwin.        77 

opinion  of  the  Ooart — ^Ailshie,  C.  J. 

a  surety  for  a  third  party.  We  are  trying  to  hold  this  woman 
not  for  her  husband's  debt  but  for  the  debt  of  a  third  party 
upon  her  promise  in  writing  to  pay  that  debt. 

N.  M.  Ruick,  for  Respondent  Sarah  A.  Bowers. 

The  statement  in  this  ease,  not  having  been  filed  within  the 
time  allowed  by  the  statutes  and  the  order  of  the  court  extend- 
ing the  time,  should  be  stricken  from  the  files  on  motion. 
{Swartz  V.  Davis,  9  Ida.  238,  74  Pac.  800;  Hoehnan  v.  New 
York  Drygoods  Co,,  8  Ida.  66,  67  Pac.  796;  Sandstrom  v. 
Smith,  11  Ida.  779,  84  Pac.  1060;  Lydon  v.  Piper,  5  Ida. 
541,  51  Pac.  101,  102.) 

At  common  law  the  wife,  except  in  a  few  special  cases,  could 
not  act  as  a  feme  sole,  and  this  disability  continues  to  exist 
as  to  the  person  and  property  of  married  women  except  to  the 
extent  of  changes  by  legislature  in  express  terms  or  by  reason- 
able construction.  (15  Ency.  of  Law,  2d  ed.,  790;  Brown  v. 
Brown,  121  N.  C.  8,  27  S.  B.  998,  38  L.  R.  A.  242.)  Where 
a  special  or  limited  power  of  making  contracts  is  given  to  a 
married  woman,  she  is  still  considered  as  prima  fade  unable 
to  contract  at  all,  and  the  Burden  is  on  the  person  relying 
on  the  validity  of  her  contract  to  bring  it  within  the  stat- 
utory rule.     (15  Ency.  of  Law,  792.) 

In  the  cases  decided  by  our  supreme  court  prior  to  the 
former  decision  in  this  case  it  had  been  uniformly  held  that 
a  married  woman's  power  to  contract  was  limited  to  con- 
tracts having  reference  to  her  separate  property.  This  has 
not  been  changed  by  the  amendment  of  1903  referred  to. 
Was  it  the  intention  of  the  legislature  that  a  married  woman 
should  be  permitted  to  contract  generally!  Then  why  refer 
to  separate  property  at  allt 

AILSHIB,  C.  J.— This  is  an  appeal  from  the  judgment  and 
an  order  striking  a  proposed  statement  from  the  files  and  re- 
fusing to  settle  the  same.  The  trial  court  had  made  an  order 
extending  the  time  for  preparing  the  statement  to  June  7, 
1906.  Thereafter  a  further  order  was  made,  but  the  second 
4>rder  was  not  made  until  after  the  expiration  of  the  time  al^^ 
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lowed  by  the  first  order.  When  the  statement  was  presented 
for  settlement,  on  motion  of  the  adverse  party,  the  same  was 
stricken  from  the  files,  and  the  court  refused  to  settle  it  on  the 
ground  that  it  had  not  been  presented  in  time  and  that  the 
court  had  lost  jurisdiction  to  settle  or  allow  it.  The  action 
of  the  court  was  clearly  correct  and  in  conformity  with  the 
repeated  decisions  of  this  court.  {Lydon  v.  Piper,  5  Ida.  541, 
51  Pac.  101 ;  Hoehnan  v.  New  York  Drygoods  Co.,  8  Ida.  66, 
67  Pac.  796;  Swartz  v.  Davis,  9  Ida.    238,  74  Pac.  800;  I 

Sandstrom  v.  Smith,  11  Ida.    779,  84  Pac.  1060.)  j 

On  the  appeal  from  the  judgment  the  only  question  pre-  l 

sented  for  our  consideration  is:     Can  a  married  woman  be  j 

held  for  the  payment  of  a  promissory  note  executed  by  her 
as  a  comaker  with  a  person  not  her  husband  where  the  debt 
was  not  contracted  for  her  own  use  or  for  the  use  or  benefit 
of'  her  separate  estate,  or  in  connection  with  the  control  and 
management  of  her  separate  estate  or  in  carrying  on  or  con- 
ducting business  with  her  separate  estate?  It  is  admitted  that 
under  the  repeated  decisions  of  this  court,  she  would  not  be 
liable  for  this  debt  if  the  party  for  whose  benefit  the  debt  was 
incurred  had  been  her  husband.*  Indeed,  it  has  been  repeat- 
edly so  held  by  this  court.  (See  Dernkam  v,  Rowley,  4  Ida. 
753,  44  Pac.  643;  JaecUl  v.  Pease,  6  Ida.  131,  53  Pac.  399; 
Strode  v.  Miller,  7  Ida.  16,  59  Pac.  893;  Holt  v,  Gridley,  7 
Ida.  416,  63  Pac.  188.)  This  case  was  here  once  before  {Bank 
of  Commerce  v.  Baldwin,  12  Ida.  202,  85  Pac.  497),  and  on 
that  appeal  the  court  held  that  **A  married  woman  cannot 
bind  herself  personally  for  the  pajTnent  of  a  debt  that  was  not 
contracted  for  her  own  use  or  for  the  use  and  benefit  of  her 
separate  estate,  or  in  connection  with  the  control  and  manage- 
ment thereof  or  in  carrying  on  or  conducting  business  there- 
with." We  might  rest  our  decision  upon  the  opinion  in  the 
last  appeal  as  being  the  law  of  the  case,  but  since  the  question 
squarely  arises  on  this  appeal  as  to  the  liability  of  the  wife 
as  a  surety  or  guarantor  for  the  debt  of  a  stranger,  we  have 
thought  it  best  to  pass  on  that  point.  The  findings  of  fact 
upon  which  our  decision  and  conclusion  must  necessarily  rest 
in  this  consideration  are  as  follows:   **That   the   defendant 
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Sarah  A.  Bowers,  at  the  time  she  signed  the  said  note  was  a 
married  woman,  and  at  the  date  of  the  execution  of  said  note 
was  living  with  her  husband  as  husband  and  wife  in  Ada 
county,  Idaho,  and  that  the  said  note  was  not  made  or  signed 
by  her  as  a  charge  upon  her  separate  estate,  nor  for  her  own 
use  or  benefit.  That  the  said  note  was  not  made  in  or  about 
the  carrying  on  of  any  trade  or  business  by  the  defendant, 
Sarah  A.  Bowers,  or  for  her  use,  or  for  her  benefit,  or  for  the 
use  or  benefit  of  her  separate  property.'* 

The  act  of  March  9,  1903,  repealed  sections  2498  and  2499 
of  the  Revised  Statutes,  with  reference  to  a  married  woman, 
which  sections  had  previously  given  the  husband  the  man- 
agement and  control  of  her  separate  property,  and  had  also 
provided  for  her  becoming  a  sole  trader,  and  instead  thereof 
sec.  2  of  the  amendatory  act  provides  that  ''during  the  con- 
tinuance of  the  marriage  the  wife  has  the  management,  control 
and  absolute  power  of  disposition  of  her  separate  property;  and 
may  bargain,  sell  and  convey  her  real  and  personal  property, 
and  may  enter  into  any  contract  with  reference  to  the  same 
in  the  same  manner  and  to  the  same  extent  and  with  like  ef- 
fect as  a  married  man  may  in  relation  to  his  real  and  personal 
property."  (Sess.  Laws,  1903,  p.  346.)  It  is  argued  by 
counsel  for  appellant  that  any  and  all  contracts  that  a  mar- 
ried woman  can  possibly  enter  into  necessarily  have  reference 
to  "her  separate  property,"  and  that  she  may  therefore  enter 
into  any  contract  that  could  be  entered  into  by  a  feme  sole. 
It  is  further  argued  that  no  contract  can  be  entered  into  but 
what  has  reference  to  property,  and  that  therefore  a  contract 
by  a  married  woman  which  has  reference  to  "her  separate 
property"  will  comprehend  any  and  all  contracts  she  might 
enter  into.  That  position  appears  to  be  supported  by  the  su- 
preme court  of  Kansas  in  Deering  v,  Boyle,  8  Kan.  525, 12  Am, 
Bep.  480,  wherein  the  supreme  court  in  considering  the  liabil- 
ity of  a  married  woman  on  a  promissory  note  executed  for  the 
debt  of  her  husband,  and  in  construing  a  statute  identical  with 
ours,  said :  "It  must  be  equally  clear  that  such  a  contract  as  the 
note  sued  on  has  reference,  more  or  less  remote,  to  the  general 
property  pt  the  person  signing  the  contract    If  it  has  not 
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fiuch  reference,  then  it  has  no  reference  to  anything  whatever, 
but  is  totally  and  absolutely  void.*' 

In  both  North  and  South  Dakota  the  statute  provides  that 
^*  either  husband  or  wife  may  enter  into  any  engagement  or 
transaction  with  the  other,  or  with  any  other  person,  respect- 
ing property,  which  either  might,  if  unmarried,  subject,  in 
transactions  between  themselves,  to  the  general  rules  which 
control  the  actions  of  persons  occupying  confidential  rela- 
tions with  each  other,  as  defined  by  the  title  on  trusts." 

The  supreme  court  of  North  Dakota,  in  Colonial  etc.  Mtg, 
Co.  V.  Stevens,  3  N.  D.  265,  55  N.  W.  578,  in  considering  their 
statute  and  the  liability  of  a  mari'ied  woman  as  surety  on  a 
promissory  note  for  her  husband,  said:  "This  statute  is  very 
broad  in  its  language.  It  is  true  that  the  contract  must  be 
-one  respecting  property;  but  we  cannot  assent  to  the  view 
that  it  must  relate  to  the  married  woman's  separate  property. 
It  would  have  been  easy  to  have  said  so  in  express  terms  had 
such  been  the  purpose  of  the  law-making  power.  When  the 
legislature  has  established  the  single  and  simple  test  that  the 
contract  must  be  one  respecting  property  generally,  we  have 
no  right  to  amend  the  law,  and  thereby  inject  into  the  act  a 
further  limitation  which  will  exclude  many  contracts  respect- 
ing property."  It  will  be  seen  from  the  foregoing  quotation 
that  the  North  Dakota  court  practically  conceded  that  if  the 
statute  read  *' with  reference  to  her  separate  property"  as  does 
our  statute,  the  action  could  not  have  been  maintained.  A 
like  statute  was  under  consideration  later  by  the  supreme 
court  of  South  Dakota,  in  Colonial  &  V.  8.  Mtg.  Co.  v.  Bradr 
ley,  4  S.  D.  158,  55  N.  W.  1108,  and  the  court  cited  Mortgage 
<Jo.  V.  Stevens,  supra,  with  approval,  and  in  commenting  on 
this  statute,  said:  **The  learned  counsel  for  the  respondents 
contends  that,  the  authority  of  a  married  woman  to  enter  into 
contracts  being  limited  to  contracts  'respecting  property,' 
this  limitation  should  be  construed  to  mean  her  separate  prop- 
erty; but  to  so  construe  the  limitation  would  require  us  to 
interpolate  into  the  section  terms  that  are  not  found  in  the 
section,  which  this  court  would  not  be  authorized  to  do.  It 
jnust  be  presumed  that  if  the  legislature  intended  to  so  limit 
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the  authority  of  married  women  to  contract,  it  would  have 
inserted  such  qualifying  words  into  the  section." 

The  statute  of  California  has  been  for  many  years  the  same 
as  that  quoted  from  North  and  South  Dakota,  and  the  Cali- 
fornia court  has  held  that  it  authorized  a  contract  of  the 
character  of  the  one  under  consideration  here.  {Marlow  v, 
Barlew,  53  Cal.  456;  Good  v.  Moulton,  67  Cal.  536,  8  Pac.  63; 
Fanners'  Bank  v.  DeShorb,  137  Cal.  685,  70  Pac.  771.)  The 
same  is  true  in  Nevada.  (See  Cartan  v.  David,  18  Nev-  310, 
4  Pac.  61.)  In  view  of  the  material  essential  in  which  our 
statute  differs  from  the  statutes  in  California,  Nevada  and 
the  Dakotas,  we  feel  that  the  decisions  from  those  courts  are 
not  in  point  in  this  consideration,  further  than  the  general 
reasoning  of  the  cases  might  appeal  to  the  court  as  throwing 
light  upon  the  legislative  intent.  The  two  Dakota  cases,  how- 
ever, admit  that  if  thieir  statutes  read  the  same  as  ours,  their 
decisions  would  probably  have  been  different.  It  is  insisted 
by  counsel  that  our  amendatory  statute  must  have  been  taken 
from  the  statute  of  Kansas,  and  that  with  it  we  necessarily 
adopted  the  Kansas  construction  as  embodied  in  Deering  v. 
Boyle,  supra.  {Shoshone  County  v.  Profitt,  11  Ida.  772,  84 
Pac.  712;  Stein  v.  Morrison,  9  Ida.  426,  75  Pac.  246.)  If  it 
were  conceded  that  the  amended  statute,  sec.  2  of  the  act  of 
March  9,  1903,  had  been  taken  from  the  Kansas  code,  still 
there  would  be  this  objection  to  the  adoption  of  the  Kansas 
construction  thereof.  The  supreme  court  of  this  state  has, 
through  a  continuous  line  of  decisions  for  nearly  twelve  years, 
held  that  "in  order  to  charge  the  separate  property  of  the 
wife  and  render  it  liable  to  levy  and  sale,  it  must  be  alleged 
in  the  complaint  and  proven  that  the  debt  was  incurred  for 
the  use  and  benefit  of  her  separate  property  or  for  her  own 
use  and  benefit.''  Sec.  2504,  Bev.  Stat.,  has  lent  a  great  deal 
of  force  to  that  conclusion,  and  that  section  stands  to  this  day 
without  amendment.  Notwithstanding  this  interpretation  of 
the  statute  as  it  has  existed  in  this  state,  the  legislature,  al- 
though meeting  biennially,  never  attempted  in  any  way  to 
change  the  rule  or  announced  a  different  legislative  intent 
until  the  act  of  March  9,  1903.  When  it  did  make  a  change, 
Idaho,  VoL  14—6 
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it  simply  abrogated  the  statute  providing  for  a  married 
woman  becoming  a  sole  trader  and  transferred  the  manage- 
ment and  control  and  right  of  disposing  of  her  separate  prop- 
erty from  her  husband  to  her;  and  that  transfer  of  manage- 
ment, control  and  right  of  disposition  granted  a  concurrent 
and  commensurate  power  and  authority  to  dispose  of  the  same 
and  contract  in  reference  thereto.  It  is  evident  to  us  that  had 
the  legislature  desired  to  change  the  rule  as  previously  an- 
nounced by  this  court  and  grant  the  wife  the  right  to  become 
surety  and  guarantor  and  to  sign  accommodation  paper  and 
go  bail,  it  would  have  done  so  in  clear  and  unmistakable  terms. 
In  other  words,  the  legislature  would  not  have  limited  her 
right  to  contract  to  those  instances  merely  which  have  **  refer- 
ence to  her  separate  property.'*  As  it  is,  they  have  said 
in  substance  that  **with  reference  to  the  wife's  separate 
property,  she  may  enter  into  contracts  in  like  manner  and 
to  the  same  effect  as  a  married  man  may  in  relation  to  his 
property."  When  the  legislature  said  that  the  contracts 
the  wife  can  enter  into  are  those  **with  reference  to  her  sepa- 
rate property,"  it  evidently  intended  to  grant  her  all  the 
rights  and  privileges  of  contracting  that  are  necessary  or 
essential  to  the  full  and  complete  enjoyment  of  her  separate 
property  and  the  right  of  management  and  control  and  dis- 
position of  the  same.  On  the  other  hand,  it  clearly  appears 
that  by  the  use  of  this  modifying  phrase  they  did  not  mean 
to  extend  her  liability  on  contracts  beyond  that  which 
would  be  for  her  own  use  or  benefit  or  in  reference  to  her 
separate  estate.  It  is  argued,  however,  that  the  execution 
of  a  promissory  note  for  a  third  party  is  a  contract  with  ref- 
erence to  the  wife's  separate  property,  for  the  reason  that 
if  she  should  have  to  pay  it,  she  could  not  do  so  except  out  of 
her  separate  estate.  This,  as  a  highly  attenuated  theory,  may 
have  some  logic  in  it,  but,  on  the  contrary,  it  contains  much 
fallacy.  A  promissory  note  does  not  become  property  until 
it  is  executed  and  delivered.  When  delivered,  it  is  the  prop- 
erty of  the  payee.  It  is  to  be  paid  by  the  makers  out  of 
whatever  property  they  may  have  at  the  time  of  its  maturity^ 
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or,  in  case  action  is  instituted  for  its  collection,  out  of  such 
property  as  may  be  reached  by  execution.  But  at  the  time 
of  the  execution  of  the  note,  the  married  woman  might  not 
have  a  single  dollar's  worth  of  property  in  existence  nor  the 
expectation  of  anything  but  her  daily  earnings.  Still,  the 
person  taking  the  note  might  rely  upon  her  honesty  and  earn- 
ing capacity  for  its  payment,  and  yet — contrary  to  expecta- 
tions — she  might  not  have  a  dollar  when  it  becomes  due,  and 
might  not  thereafter  have  anything  subject  to  execution. 
Now,  to  say  that  this  note  was  executed  with  reference  to  her 
separate  property,  is  too  far-fetched  to  have  much  application 
to  the  consideration  of  this  statute.  Again,  a  married  woman 
who  has  not  a  dollar's  worth  of  property  might  execute  a 
note  in  payment  of  her  own  debt  or  for  goods  and  wares  fur- 
nished directly  to  her  or  for  the  necessaries  of  life,  and  where 
the  property  was  parted  with  on  the  faith  of  her  promise  to 
pay,  the  contract  would  be  a  binding  and  valid  contract 
against  her,  but  it  would  not  be  binding  merely  because  it  was 
a  contract  **with  reference  to  property,"  but  because  it  is  a 
contract  to  pay  her  own  debt  for  her  own  use  and  benefit,  and 
if  she  failed  to  pay  it,  the  creditor  could  collect  it  by  execu- 
tion if  she  ever  had  property  subject  to  execution  that  he  could 
reach  before  the  bar  of  the  statute  of  limitations  cut  him  off. 
"Where,  however,  the  debt  is  not  hers  and  she  has  received  none 
of  the  consideration  either  for  her  own  use  or  benefit  or  that 
of  her  separate  estate,  in  order  for  the  contract  to  be  one  *  *  with 
reference  to  her  separate  property,"  within  the  purview 
of  our  statute,  the  obligation  as  to  her  must  become  one  in  rem 
whereby  she  creates  a  lien  or  encumbrance  on  her  separate 
property  for  the  pajmient  of  the  debt ; — in  such  case  the  con- 
tract clearly  becomes  one  with  reference  to  her  separate  es- 
tate in  so  far  as  it  obligates  that  estate,  or  any  part  thereof, 
for  the  payment  of  this  specific  obligation.  The  case  of  Yale 
V.  Dederer,  18  N.  Y.  265,  72  Am.  Dec.  503,  has  perhaps  been 
more  generally  criticised  than  any  other  American  case  in 
reference  to  its  holding  on  this  specific  point,  and  yet  to  us  its 
reasoning  seems  more  logical  and  sound  than  that  contained 
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in  any  of  the  opinions  that  have  assumed  to  criticise  it. 
Among  other  things,  the  court  there  says:  **Can,  then,  the 
principle  on  which  the  liability  depends  be  extended  to  cases 
of  mere  suretyship  for  the  husband  or  a  stranger  t  It  seems 
to  me  it  cannot.  The  obligation  of  a  surety,  in  all  other  cases, 
is  held  to  be  siricti  juris;  and  if  his  contract  is  void  at  law, 
there  is  no  liability  in  equity  founded  on  the  consideration 

between  the  principal  parties Why  should  a  married 

woman  be  made  an  exception  to  this  rulet  We  are  to  remem- 
ber that  her  contract  is  absolutely  void  at  law,  and,  when  she 
is  a  mere  surety,  there  is  no  equity  springing  out  of  the  con- 
sideration. If  the  promise  is  on  her  own  account,  if  she  or 
her  separate  estate  receive  a  benefit,  equity  will  lay  hold  of 
those  circumstances,  and  compel  her  property  to  respond  to 
the  engagement.  Where  these  grounds  of  liability  do  not  ex- 
ist, there  is  no  principle  on  which  her  estate  can  be  made 
answerable.  If  we  hold  that  the  signing  of  a  note  as  surety 
brings  a  charge  upon  her  estate,  we  must  go  further,  and 
hold,  also,  that  her  guaranty,  her  indorsement,  her  accommoda* 
tion  acceptance,  her  bail  bond,  indeed,  every  conceivable  in- 
strument  which  she  may  be  pursuaded  to  sign,  for  her  hus- 
band or  others,  although  absolutely  void  at  law,  are  so  far 
binding  in  equity  as  to  charge  her  property  with  its  payment 
This  would  be  a  doctrine  sustained  by  no  analogies,  and  op* 
posed  to  the  soundest  policy.  It  would  go  far  to  withdraw 
those  checks  which  are  intended  to  preserve  a  wife  from  mari- 
tal influences,  which  may  be,  and  often  are,  unduly  exerted, 
and  yet  baflSe  all  detection.  The  doctrine  that  equity  regards 
her  as  feme  sole,  in  respect  to  her  separate  estate,  only  admits 
that  she  may  dispose  of  such  estate  with  or  without  a  written 
consent  of  her  husband,  and  without  the  solemnities  which  the 
law  in  other  cases  requires.  But  her  mere  promise  to  pay 
money,  as  we  have  seen,  is  not  of  itself  such  a  disposition. 
Courts  of  equity,  proceeding  in  rem,  will  take  hold  of  her  es- 
tate, and  appropriate  it  to  the  payment  of  her  debts;  but 
when  her  obligation  is  one  of  suretyship  merely,  she  owes  no 
debt  at  law  or  in  equity;  if  not  at  law,  which  is  very  dear, 
then  quite  as  clearly  not  in  equity." 
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It  has  been  urged  that  a  wife  at  common  law  would  be  lia- 
ble for  a  debt  like  the  one  sued  on  here,  and  that  since  the 
statute  does  not  specifically  prohibit  such  a  contract,  she 
should  be  held  liable.  We  would  be  reluctant  to  concede  such 
a  doctrine.  Originally  at  common  law  the  wife  had  no  sepa- 
rate estate  and  could  not  contract.  Later,  the  English  courts 
of  chancery,  through  the  medium  of  trusts,  began  to  recognize 
and  allow  separate  estates  to  be  settled  upon  married  women. 
Following  the  allowance  of  such  estates,  the  courts  of  chan- 
cery, irrespective  of  the  feme  covert's  incapacity  to  contract, 
held  that  where  the  promise  was  made  with  reference  to  her 
separate  estate  and  she  had  signified  an  intention  or  desire  to 
obligate  her  estate  for  a  debt  where  the  benefit  or  considera- 
tion moved  to  her  or  her  estate,  the  courts  of  chancery  would 
decree  the  payment  of  the  same  out  of  the  separate  estate. 
Controversies,  however,  arose  not  infrequently,  as  to  whether 
such  obligation  should  be  paid  out  of  the  separate  estate  that 
the  feme  covert  had  at  the  time  the  debt  was  contracted  and 
of  the  promise  to  pay,  or  whether  it  could  be  made  out  of  es- 
tate coming  to  her  after  the  obligation  was  incurred.  {Pike 
V.  Fitzgibbon  and  Martin  v,  Fitzgibhon,  6  Eng.  Rul.  Cas.  56.) 
An  examination  of  the  English  cases  on  this  subject  discloses 
that,  with  a  very  few  exceptions,  they  were  cases  where  the 
debt  was  contracted  by  the  wife  for  her  separate  use  and  bene- 
fit, or  her  separate  estate  or  in  reference  thereto.  It  will  also 
be  seen  on  a  perusal  of  those  cases  that  there  was  no  unanimity 
of  opinion  as  to  the  true  principle  to  be  applied,  and  that  such 
eminent  English  chancellora  and  jurists  as  Lords  Hardwicke, 
Thurlow,  Bathurst,  Alvanley,  Rosslyn  and  Eldon,  frequently 
disagreed  as  to  the  true  principle  upon  which  such  decrees 
rested  and  as  to  the  facts  under  which  that  principle,  what- 
ever it  was,  should  be  applied.  As  late  as  1873,  in  London 
Chartered  Bank  of  Atistralia  v.  Lempriere,  21  Eng.  Eul.  Cas. 
653,  on  an  appeal  from  the  supreme  court  of  the  colony  of 
Victoria,  the  court  had  under  consideration  the  character  of 
the  "engagement"  for  which  a  wife's  separate  property  would 
be  held  in  equity.    The  diversity  of  opinion  as  to  the  extent 
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of  such  liability  is  disclosed  by  a  quotation  in  the  latter  case 
from  Johnson  v.  Gallagher,  30  L.  J.  Ch.  298,  wherein  the  lord 
justice  said:  **I  am  not  prepared,  however,  to  go  to  the  length 
of  saying  that  the  separate  estate  will,  in  all  cases,  be  affected 
by  a  mere  general  engagement.  The  cases  of  Jones  v.  Harris 
and  Aguilar  v,  Aguilar  show  that  the  engagement  which,  if 
the  married  woman  was  a  feme  sole,  the  law  would  create  for 
repayment  of  the  consideration  of  a  void  annuity  would  not 
affect  it.  It  seems  to  follow  that,  to  affect  the  separate  estate, 
there  must  be  something  more  than  the  mere  obligation  which 
the  law  would  create  in  the  case  of  a  single  woman.  What 
that  something  more  may  be,  must,  I  think,  depend  in  each 
case  upon  the  circumstances.  What  might  affect  the  separate 
estate  in  the  case  of  a  married  woman  living  separate  from 
her  husband  might  not,  as  I  apprehend,  affect  it  in  the  case  of 
a  married  woman  living  with  her  husband.  What  might  bind 
the  separate  estate,  if  the  credit  be  given  to  the  married  wo- 
man, would  not,  as  I  conceive,  bind  it  if  the  credit  be  not  so 
given.'*  The  London  Chartered  Bank  of  Australia  case  was 
cited  and  distinguished  in  Pike  v.  Fitzgibbon,  supra,  wherein 
it  was  expressly  admitted  that  there  could  be  no  liability 
against  a  married  woman  at  common  law,  and  the  relief  there 
was  granted  upon  the  theory  of  a  *' promise"  rather  than  that 
of  a  "contract."  It  will  also  be  noticed  that  the  principle 
which  has  been  kept  uppermost  was  that  the  wife  received  the 
consideration  for  the  ''promise,"  or  that  it  inured  to  the  use 
and  benefit  of  her  separate  estate.  In  practically  every  in- 
stance where  a  decree  has  been  allowed  against  her  estate,  it 
has  been  upon  the  theory, — ^if  not  express,  then  implied, — 
that  the  obligation  was  one  incurred  ''with  reference  to  her 
separate  estate  or  property." 

For  interesting  American  reviews  of  the  English  authorities 
on  this  subject,  see  Ewing  v.  Smith,  3  Desaus.  Eq.  (S.  C.)  417, 
5  Am.  Dec.  557 ;  Jaques  v.  Trustees  First  Methodist  Episcopal 
Church,  17  Johns.  548,  8  Am.  Dec.  447 ;  Tale  v.  Dederer,  18 
N.  Y.  265,  72  Am.  Dec.  503 ;  22  N.  Y.  450,  78  Ant  Dec.  216 ; 
Cartan  v.  David,  18  Nev.  310,  4  Pac.  6L 
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We  conclude  that  the  action  of  the  trial  court  in  entering 
judgment  in  favor  of  the  defendant  Bowers  and  in  denying 
the  motion  was  correct,  and  the  same  is  hereby  affirmed. 
Costs  awarded  in  favor  of  respondent. 

Stewart,  J.,  concurs. 

SULLIVAN,  J.,  Concurring. — ^I  concur  in  the  conclusion 
reached,  for,  as  I  view  this  case,  the  former  opinion  rendered 
by  a  divided  court  is  the  law  of  the  case  on  the  questions  de- 
cided by  my  associates  on  this  appeal.  For  that  reason  it  is 
not  necessary  for  me  to  express  my  views  of  the  questions  de- 
cided on  this  appeal. 


(January  14,  1908.) 

UNION  STOCK  TABDS  NATIONAL  BANK  OP  SOUTH 
OMAHA,  NEBRASKA,  Respondent,  v.  J.  H.  BOLAN, 
Appellant. 

[93  Pac.  508.] 

P6BSI0N  Ck)BFORATION — ^Domo  BUSINESS  IS  STATE  WITHOUT  Ck)MPLYINO 
WITH    THE   CONSTITUTION   AND    STATUTE — ^BlGHT   TO    PlEAD    FAILURE 

AS  Defense — Negotiable  Promissory  Note — Certainty  Re- 
quired AS  to  Time  of  Payment— Subject  to  Equities  and  De- 
fenses BY  Maker. 

1.  Where  the  indorsee  of  a  promissory  note  sues  the  maker  .there- 
of, and  the  defendant  sets  up  as  one  of  his  defenses  that  the 
payee  was  a  foreign  corporation  doing  business  in  this  state^ 
and  that  it  failed  to  comply  with  the  constitution  and  statutea 
of  the  state  in  designating  an  agent  upon  whom  service  of  process 
could  be  made,  and  in  filing  copies  of  its  articles  of  incorporation, 
it  is  error  for  the  court  to  strike  such  defense  from  defendant's 
answer. 

2.  A  promissory  note  containing  a  stipulation  whereby  the 
sureties,  guarantors,  indorsers  and  makers  waive  notice  of  the 
granting  of  any  extension  of  time  for  payment  and  waive  the  right 
of  defense  on  the  ground  that  extension  has  been  made  without 
notice  to  them  or  either  of  them^  is  not  a  "negotiable  promissory 
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note"  within  the  meaning  and  intent  of  the  negotiable  instrument 
law  of  this  state.     (Sess.  Laws  1903,  p.  380.) 

3.  The  note  sued  upon  in  this  case,  being  a  non-negotiable  prom- 
issory note,  is  subject  to  all  the  defenses  and  equities  in  favor  of 
the  maker,  while  in  the  hands  of  the  indorsee,  to  the  same  extent 
and  effect  as  if  in  the  hands  of  the  payee  named  therein* 
(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Seventh.  Judicial 
'  District,  Washington  County.     Hon.  Frank  J.  Smith,  Judge, 

Action  by  the  plaintiff  on  a  promissory  note.  Judgment 
for  the  plaintiff  and  defendant  moved  for  a  new  trial,  and 
thereupon  appealed  from  the  judgment  and  order  denying  his 
motion.    Reversed, 

Bhea  &  Son,  for  Appellant. 

By  the  act  relating  to  negotiable  instruments,  Sess.  Laws 
1903,  p.  380,  sec.  1,  an  instrument  to  be  negotiable  **Must  be 
paid  on  demand  or  at  a  fixed  or  determinable  future^time." 
In  said  act  there  is  nothing  to  qualify  this  requirement  in  a 
negotiable  instrument,  and  it  is  but  the  codification  of  the  law* 
merchant  upon  the  subject.  Therefore,  the  note  is  not  nego- 
tiable paper,  and,  in  whosesoever  hands  it  may  be,  is  subject  to 
the  defenses  claimed,  as  by  its  terms  the  time  is  not  fixed  or 
determinable.  {Glidden  v,  Henry,  104  Ind.  278,  54  Am.  Rep. 
316,  1  N.  E.  369;  Matchett  v.  Anderson  etc.  Works,  29  Ind. 
App.  207,  94  Am.  St.  Rep.  272,  64  N.  E.  229;  Merchants'  etc. 
Bank  v.  Froze,  9  Ind.  App.  161,  53  Am.  St.  Rep.  341,  36  N. 
E.  378;  Oyler  v.  McMurray,  7  Ind.  App.  645,  34  N.  E.  1004; 
Clark  V.  TrueUood,  16  Ind.  App.  98,  44  N.  E.  679 ;  Mitchell  v. 
St.  Mary,  148  Ind.  Ill,  47  N.  E.  224;  Second  Nat.  Bank  v. 
Wheeler,  75  Mich.  546,  42  N.  W.  963 ;  Smith  v.  Van  Blarcom, 
45  Mich.  371,  8  N.  W.  90;  Woodbury  v.  Roberts,  59  Iowa,  348, 
44  Am.  Rep.  685,  13  N.  W.  312;  Brooks  v.  Hargreaves,  21 
Mich.  254 ;  1  Dan.  Neg.  Inst.  34 ;  Hubbard  v.  Mosley,  11  Gray, 
170,  71  Am.  Dec.  698;  American  Exch.  Bk.  v.  Blandard,  7 
Allen,  333;  Fralick  v.  Norton,  2  Mich.  130,  55  Am.  Dec.  56;. 
Mattison  v.  Marks,  31  Mich.  421,  18  Am.  Rep.  197.) 
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The  failure  of  the  Uinta  Hereford  Cattle  Company  to  com- 
ply with  the  constitution  and  the  statutes  of  the  state  does, 
as  we  think,  render  the  note  or  contract  unlawful  and  defeat 
recovery  thereon.  Noncompliance  with  a  statute  which  de- 
clares it  unlawful  for  a  foreign  corporation  to  do  business  in 
the  state  without  first  complying  with  the  requirements  there- 
in set  forth,  such  as  filing  copies  of  its  articles  and  appointing 
agents  on  whom  to  serve  process,  can  be  interposed  as  a  de- 
fense to  such  action,  and  the  contract  sued  on  will  be  held  to 
be  void.  {Henni  v.  Building  and  Loan  Assn,,  61  Neb.  744,  87 
Am.  St.  Rep.  519,  86  N.  W.  475;  Fire  Ins,  Co.  v.  Hay  den,  60 
Neb.  636,  83  Am.  St.  Rep.  545,  83  N.  W.  922,  and  cases  therein 
cited;  Barbor  v.  Boehm,  21  Neb.  450,  32  N.  W.  221.) 

Harris  &  Smith,  for  Respondent. 

By  the  terms  of  the  act  of  March  10,  1903,  it  went  into  ef- 
fect sixty  days  after  the  adjournment  of  the  legislature,  or 
on  May  7, 1903 ;  and  all  foreign  corporations  then  doing  busi- 
ness within  this  state  were  given  three  months,  or  until  Au- 
gust 7,  1903,  within  which  to  comply  with  its  provisions. 
During  this  period,  on  May  8,  1903,  the  note  in  suit  was  exe- 
cuted and  delivered  to  the  "Uinta  Hereford  Cattle  Co.";  and 
afterward,  on  June  25,  1903,  it  was  sold  and  indorsed  by  the 
payee  to  the  plaintiff,  a  resident  of  a  foreign  state. 

Under  this  act  there  was  no  obligation  upon  the  cattle  com- 
pany to  file  its  articles  of  incorporation,  if  it  were  doing  busi- 
ness in  this  state,  which  the  note  upon  its  face  does  not  show, 
until  August  7,  1903;  and  all  of  its  acts  during  this  period 
are  as  legal  and  binding  as  if  the  act  in  question  had  never 
been  passed. 

Defendant  should  have  alleged  that  at  the  time  of  bringing 
toit  plaintiff  was  doing  business  in  this  state.  (SigeUCam" 
pion  L.  8.  Com.,  Co,  v.  Haston,  68  Kan.  749,  75  Pac.  1028.) 

Under  the  rfcfthority  of  Katz  v.  Herrick,  12  Ida.  1,  86  Pac. 
873,  it  is  immaterial,  so  far  as  the  plaintiff  herein  is  concerned, 
whether  the  original  transaction  is  unlawful  or  not,  so  long  as 
it  is  neither  alleged  nor  proved  that  the  plaintiff  had  notice, 
before  or  at  the  time  of  taking  over  the  note,  that  the  Uinta 
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Hereford  Cattle  Co.  was  doing  business  in  violation  of  the 
foreign  corporation  laws  of  this  state  at  the  time  the  same 
was  given.  (2  Clark  &  Marshall  on  Private  Corporations, 
847;  Sigcl'Campion  Livestock  Com.  Co.  v.  Boston,  68  Kan. 
749,  75  Pae.  1028.) 

AILSHIE,  C.  J. — This  action  was  commenced  by  the  re- 
spondent as  the  indorsee  of  a  promissory  note  made  and  exe- 
cuted by  the  appellant  in  the  following  form : 
•"*$900.00    No.  0187. 

''Cambridge,  Idaho,  May  8, 1903. 

**Six  months  after  date,  for  value  received,  I,  we,  or  either 
of  us  jointly  and  severally  promise  to  pay  to  the  order  of 
Uinta  Hereford  Cattle  Company  the  sum  of  nine  hundred  dol- 
lars, with  interest  at  the  rate  of  ten  per  centum  per  annum 
from  date  until  paid. 

''Payable  at  the  oflSce  of  the  People's  Bank,  Salubria, 
Idaho. 

"Should  this  note  be  collected  by  suit,  ten  per  cent  shall 
be  allowed  holder  as  attorney  fee.  The  sureties,  guarantors, 
and  endorsers  of  this  note  severally  waive  presentation  for 
payment,  protest  and  notice  of  protest.  No  extension  of  time 
of  payment  with  or  without  our  knowledge  by  the  receipt  of 
interest  or  otherwise  shall  release  us  or  either  of  us  from  the 
obligation  of  payment. 

"J.  H.  BOLAN.'' 

The  plaintiff  alleged  that  it  was  a  hona  fide  purchaser  of 
this  note  for  value  before  maturity  and  received  it  in  the  due 
and  ordinary  course  of  business.  Defendant  answered,  ad- 
mitting the  execution  and  delivery  of  the  note,  but  denied 
that  the  plaintiff  was  a  hona  fide  purchaser  of  the  note  for 
T^alue  and  in  the  due  course  of  business.  He  alleged  as  a  de- 
fense to  the  action,  that  the  note  was  executed  in  payment  for 
certain  livestock  purchased  by  him  from  the  payee  of  the 
note,  the  Uinta  Hereford  Cattle  Company,  and  that  the  stock 
purchased  were  not  up  to  the  guaranty  furnished  him  by  the 
43ompany  at  the  time  of  the  sale;  and  he  thereupon  claimed 
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damages  in  the  sum  of  $1,000.  He  also  alleged  that  the  Uinta 
Hereford  Cattle  Company  was  a  foreign  corporation  organ- 
ized  and  existing  under  the  laws  of  the  state  of  Nebraska,  and 
that  it  was  on  the  date  of  the  execution  of  the  note,  and  had 
been  for  a  long  time  previous  thereto,  doing  business  in  the 
state  of  Idaho,  and  that  it  had  failed  and  neglected  to  comply 
with  the  laws  of  this  state  in  filing  certified  copies  of  its  arti- 
-cles  of  incorporation  and  the  designation  of  an  agent  upon 
whom  process  could  be  served,  and  that  it  never  at  any  time 
made  any  designation  of  an  agent  in  any  county  of  this  state 
upon  whom  process  might  be  served.  Other  matters  were 
pleaded  in  defense  and  as  counterclaims  to  plaintiff's  cause  of 
action. 

On  motion  of  the  plaintiff,  the  court  struck  from  defend^^ 
Ant's  answer, all  the  allegations  with  reference  to  the  Uinta 
Hereford  Cattle  Company  being  a  foreign  corporation  and 
failing  and  neglecting  to  comply  with  the  laws  of  this  state  in 
designating  an  agent  upon  whom  service  of  process  might  be 
made  and  filing  a  certified  copy  of  its  articles  of  incorpora- 
tion. Defendant  took  an  exception  to  the  ruling  of  the  court 
And  assigns  the  same  as  error. 

After  the  plaintiff  had  submitted  its  proofs  at  the  trial,  the 
defendant  moved  for  a  nonsuit  upon  the  grounds,  among 
other  things,  that  it  appeared  from  the  evidence  introduced 
by  the  plaintiff  that  the  Uinta  Hereford  Cattle  Company  was 
A  foreign  corporation  organized  under  the  laws  of  the  state 
of  Nebraska,  and  that  the  plaintiff  had  failed  to  prove  that 
.such  corporation  had  complied  with  section  10  of  article  11 
of  the  constitution  of  the  state  of  Idaho,  and  the  act  of  the 
legislature  in  reference  to  foreign  corporations  doing  business 
in  this  state.  The  motion  was  denied  by  the  court,  where- 
upon the  defendant  asked  leave  to  file  an  amended  answer 
^igain  setting  up  the  facts  as  to  the  Uinta  Hereford  Cattle 
Company  being  a  foreign  corporation  doing  business  within 
this  state,  and  having  failed  and  neglected  to  comply  with 
the  constitution  and  statutes  in  reference  to  foreign  corpora- 
tions doing  business  within  the  state.  Thereupon  defendant 
offered  to  pay  the  actual  costs  that  had  been  incurred  in  the 
*case,  in  the  event  it  became  necessary  for  a  continuance  over 
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the  term  on  accouut  of  such  amendment.  The  motion  and  ap- 
plication was  denied  by  the  court,  and  the  defendant  excepted 
and  assigns  the  action  of  the  court  as  error  on  this  appeal. 

It  was  clearly  error  on  the  part  of  the  court  to  sustain  plain- 
tiff's  motion  and  strike  from  defendant's  answer  that  part  of 
his  defense  setting  up  the  failure  of  the  Uinta  Hereford  Cat- 
tle Company  to  comply  with  the  constitution  and  statutes  of 
this  state  in  the  designation  of  an  agent  on  whom  process 
could  be  served  and  filing  its  articles  of  incorporation.  He 
had  an  undoubted  right  to  interpose  such  a  defense.  (Katz 
V.  Herrick,  12  Ida.  1,  86  Pac.  873 ;  Valley  Lumber  Co,  v. 
Driessel,  13  Ida.  662,  93  Pac.  765 ;  Valley  Lumber  Co.  v.  Nick^ 
erson,  13  Ida.  682,  93  Pac.  24.)  It  was  also  an  abuse  of  dis- 
cretion on  the  part  of  the  court,  after  it  had  erroneously 
granted  the  motion  to  strike  this  defense  from  defendant's 
answer,  to  deny  the  defendant's  motion  and  application  to 
amend  his  answer  setting  up  this  defense. 

On  the  trial  of  this  case,  the  most  important  and  decisive 
question  that  arose  was  that  as  to  whether  the  plaintiff,  Union 
Stock  Yards  National  Bank  of  South  Omaha,  was  a  bona  fids 
purchaser  for  value  in  due  course  of  business,  within  the 
meaning  of  the  law  so  as  to  preclude  the  defendant  from  set- 
ting up  equities  that  existed  between  him  and  the  Uinta  Here- 
ford Cattle  Company,  the  payee  named  in  the  note.  The  test 
to  be  applied,  therefore,  in  this  case  is :  Was  the  note  sued  on 
a  negotiable  instrument  within  the  meaning  of  the  statute  of 
this  state  defining  and  governing  such  instruments!  (Sess. 
Laws  1903,  p.  380.)  We  may  note  in  passing  that  the  uni- 
form negotiable  instrument  law  is  in  substance  merely  a  codi- 
fication of  the  law-merchant  on  the  subject.  Appellant  con- 
tends that  since  the  note  sued  on  contained  an  express  waiver 
on  the  part  of  the  sureties,  guarantors,  indorsers  and  maker  of 
any  and  all  rights  of  defense  on  account  of  extensions  of  time 
of  payment  of  the  note,  it  thereby  rendered  the  note  non- 
negotiable.  Subdivision  3  of  section  1  of  the  nej^otiable  in- 
strument  law  requires  that  an  instrument  in  order  to  be  nega* 
tiable  "must  be  payable  on  demand  or  at  a  fixed  or  determin- 
able future  time."    Section  4  of  the  act  provides  as  follows: 
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"An  instrument  is  payable  at  a  determinable  future  time, 
within  the  meaning  of  this  act,  which  is  expressed  to  be  pay- 
able :  First,  at  a  fixed  rate  period  after  date  or  sight ;  or,  sec- 
ond, on  or  before  a  fixed  or  determinable  future  time  specified 
therein,  or  third,  on  or  at  a  fixed  period  after  the  occurrence 
of  a  speciiSed  event,  which  is  certain  to  happen,  though  the 
time  of  happening  be  uncertain.  An  instrument  payable 
upon  a  contingency  is  not  negotiable,  and  the  happening  of 
the  event  does  not  cure  the  defect." 

Sec.  184  of  the  act  defines  a  negotiable  promissory  note  and, 
among  other-«^uisites,  provides  that  it  must  engage  **to  pay 
on  demand  or/ at  a  fixed  or  determinable  future  time  a  sum 
certain  in  money,  to  order  or  to  bearer."  The  note  sued  on 
in  this  case  cannot  be  said  to  comply  with  these  provisions  of 
the  statute.  Its  closing  sentence  provides  that  **No  extension 
of  time  of  payment,  with  or  without  our  knowledge,  by  the 
receipt  of  interest  or  otherwise,  shall  release  us  or  either  of  us 
from  the  obligation  of  payment."  This  is  an  express  contract 
to  the  effect  that  the  time  of  payment  may  be  extended  to  any 
one  or  all  of  the  sureties,  guarantors,  indorsers  or  makers  of 
the  note  without  notice  to  all  or  any  one  of  them.  This  un- 
doubtedly renders  the  note  non-negotiable  under  all  the  au- 
thorities that  have  been  brought  to  our  attention  on  the  sub- 
ject. By  sec.  52  of  the  act  (Sess.  Laws,  1903,  389),  in  order 
to  establish  that  one  is  "a  holder  in  due  course"  of  commer- 
cial paper,  the  instrument  must  be  ''complete  and  regular 
upon  its  face." 

In  Matchett  v.  Anderson  Foundry  dt  Machine  Works,  29 
Ind.  App.  207,  94  Am.  St.  Rep.  272,  64  N.  E.  229,  the  note 
provided  that  "The  drawers  and  indorsers  severally  waive 
presentment  for  payment,  protest,  and  notice  of  protest,  and 
on  payment  of  this  note,  and  all  defenses  on  the  ground  of 
any  extension  of  the  time  of  its  payment  that  may  be  given 
by  the  holder  or  holders  to  them  or  either  of  them."  In  that 
case,  the  Indiana  court  of  appeals  held  that  the  note  was  non- 
negotiable  and  was  subject  to  defense  on  all  the  equities  that 
the  maker  held  against  the  payee.  It  will  be  noticed  by  com- 
parison that  the  stipulation  contained  in  that  note  is  almost 
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identical  with  the  stipulation  in  the  note  at  bar,  and  was  to 
the  same  eflPect  as  the  one  here. 

For  other  cases  in  point,  see  Smith  v.  Van  Blarcom,  45 
Mich.  371,  8  N.  W.  90;  Citizens'  National  Bank  v.  Piollet,  126 
Pa.  St.  194,  12  Am.  St.  Rep.  860,  7  Atl.  603,  4  L.  R.  A.  190; 
Miller  v,  Poage,  56  Iowa,  96,  41  Am.  Rep.  82,  8  N.  W.  799; 
Woodbury  v.  Roberts,  59  Iowa,  349,  44  Am.  Rep.  685,  13  N. 
W.  312 ;  Glidden  v.  Henry,  104  Ind.  278,  54  Am.  Rep.  316,  1 
N.  E.  369;  Mitchell  v,  St.  Mary,  148  Ind.  Ill,  47  N.  E.  224; 
Second  Nat.  Bank  v.  Wheeler,  75  Mich.  546,  42  N.  W.  963. 

The  note  is  non-negotiable  and  the  indorsee  holds  it  subject 
to  all  the  equities,  counterclaims  and  defenses  that  existed 
between  the  maker,  Bolan,  and  the  payee,  Uinta  Hereford  Cat- 
tle Company.  (Eaton  &  Gilbert  on  Commercial  Paper,  sec.  71, 
p.  354,  and  cases  cited;  2  Am.  &  Eng.  Ency  of  Law,  2d  ed., 
253.)  As  to  the  sufficiency  or  merit  of  the  defense  set  up  on 
the  alleged  guaranty  of  the  livestock  and  damages  claimed, 
we  express  no  opinion,  as  that  question  is  not  properly  before 
us. 

The  conclusion  we  have  reached  on  the  foregoing  questions 
renders  it  unnecessary  for  us  to  consider  or  pass  upon  any  of 
the  other  assignments  of  error  presented  on  this  appeal.  The 
judgment  must  be  reversed,  and  it  is  so  ordered,  and  the 
cause  is  remanded  to  the  district  court,  with  direction  to  per- 
mit the  parties  to  amend  their  pleadings  if  they  so  desire,  and 
to  grant  them  a  new  trial.  Costa  awarded  in  favor  of  appel- 
lant. 

Sullivan,  J.,  and  Stewart,  J.,  concur. 
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(January  15,  1908.) 

ANNA  D.  SENCBRBOX,  Appellant,  v.  FIRST  NATIONAL 
BANK  OF  IDAHO,  Respondent. 

[93  Pae.  369.] 

Separate  Propertt  or  Wipe — ^Wipe's  Money  Deposited  in  Bank — 
Management  and  Control  op  by  Husband — Husband's  Checks — 
Payment — ^Bank's  Liability. 

1.  Under  the  provisions  of  sec.  2498,  Rev.  Stat.,  as  they  existed 
before  amendment  in  1903  (Sess.  Laws  1903,  p.  345),  the  hus- 
band had  the  management  and  control  of  the  separate  property  of 
the  wife  during  the  continuance  of  the  marriage,  but  could  not 
sell  or  alienate  any  part  of  such  property,  nor  encumber  the  same 
unless  by  an  instrument  in  writing  signed  by  the  husband  and  wife 
and  acknowledged  as  provided  by  law. 

2.  Under  the  provisions  of  subd.  3,  sec.  14,  Rev.  Stat.,  money 
is  dec^^^ed  to  be  personal  property. 

3.  Under  the  provisions  of  sec.  2499,  Rev.  Stat.,  if  the  wife 
has  just  cause  to  apprehend  that  her  husband  has  mismanaged  or 
wasted  or  will  mismanage  or  waste  her  separate  property,  she 
or  some  other  person  in  her  behalf  may  apply  to  the  district  court 
for  the  appointment  of  a  trustee  to  take  charge  of  and  manage 
her  separate  property. 

4.  And  untU  the  wife  avails  herself  of  the  provisions  of  said 
sec.  2499,  the  husband  has  the  management  and  control  of  his  wife 's 
separate  property. 

5.  The  words,  "management  and  control,"  as  used  in  said  sec- 
tion, have  a  well-defined  meaning,  and  under  the  provisions  of 
sec.  15,  Rev.  Stat.,  must  be  construed  according  to  the  context 
and  approved  usage  of  the  language. 

6.  The  power  to  manage  implies  the  power  to  control.  To  manage 
money  is  to  employ  or  invest  it.  The  word  ''control*'  means  to  have 
authority  over  a  particular  matter  or  thing,  and  the  phrase,  "man- 
agement and  control,'*  implies  the  possession  of  the  thing  man- 
aged or  controlled,  or  the  right  to  the  possession  thereof. 

7.  The  rights  of  married  wom«n  as  to  the  management  and  con- 
trol of  their  separate  property  and  their  power  over  it  in  this  state, 
depend  mainly  upon  the  constitution  and  statutes  of  the  state. 

8.  Under  the  provisions  of  said  sec.  2498,  Rev.  Stat.,  prior  to 
amendment,  the  husband  was  made  the  statutory  agent  to  manage 
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and  control  the  wife's  separate  property,  and  required  no  authority 
from  her  to  constitute  him  such  agent. 

9.  Under  the  provisions  of  said  sec.  2498,  Rev.  Stat.,  money, 
which  is  the  separate  property  of  the  wife,  is  placed  in  .the  same 
category  as  other  personal  property,  and  the  husband  is  made  the 
statutory  agent  for  the  management  and  control  thereof,  and  he  has 
the  right  to  its  possession,  and  under  the  provisions  of  said  section, 
the  husband  was  authorized  to  receive  the  separate  estate  of  the 
wife  for  the  purpose  of  its  management  and  control,  whether  it 
consisted  of  money  or  other  property. 

10.  The  husband 's  receipt  to  a  third  party  for  the  wife 's  separate 
property  is  a  discharge  to  the  person  to  whom  it  is  given. 

11.  As  to  her  money,  the  power  of  management  and  control  gives 
him  the  right  to  its  possession,  to  draw  it  out  of  the  bank  where 
it  is  deposited,  to  keep  it  safely  or  invest  it,  or  redeposit  it  in  an- 
other bank,  and  to  check  it  out. 

12.  The  husband  being  the  statutory  agent  of  the  wife  would 
bave  as  much  power  over  money  deposited  in  the  bank  in  her  name 
as  any  other  trustee  would  have  over  a  like  deposit  of  trust  funds, 
and  the  bank  would  he  under  the  same  liability  to  pay  out  the 
money  upon  his  check. 

13.  The  plaintiff,  by  entering  into  the  marriage  relation  with 
her  husband  under  the  law,  made  him  her  statutory  agent  for  the 
management  and  control  of  her  separate  estate. 

14.  The  husband's  management  and  control  of  the  separate  prop- 
erty of  the  wife  is  not  limited  to  the  property  out  of  her  posses- 
sion, but  to  all  her  separate  property,  whether  in  or  out  of  her  poe- 
sesfiion  at  the  time  the  agency  begins. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Third  Judicial  Dis- 
trict  from  Ada  County.    lion.  Geo.  H.  Stewart,  Judge. 

Action  to  recover  money  deposited  in  the  bank,  it  being  the 
separate  property  of  the  wife.  Judgment  for  defendant. 
Affirmed, 

Hawley,  Puckett  &  Hawley,  for  Appellant. 

The  agency  of  the  husband  for  the  wife  in  regard  to  her 
separate  property  is  limited  to  acts  for  the  benefit  of  the  wife. 
(Piatt  on  Married  Women,  sec.  18.) 

The  power  to  mailage  and  control  does  not  include  the 
power  to  alienate,  or  deprive  the  wife  of  her  title  to  her  sep* 
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arate  property;  the  wife  nmst  give  her  consent  to  any  such 
alienation.     {Hev,  Stat.,  sec.  2498.) 

*'We  think  it  quite  apparent  that  the  provisions  of  sec. 
2498  were  intended  as  an  inhibition  against  any  alienation 
or  encumbrance  of  the  separate  property  of  the  wife  by  the 
husband  without  the  full  and  unrestrained  consent  of  the 
wife.''  (Bassett  v.  Beam,  4  Ida.  106,  36  Pac.  501;  Dernham 
V.  Rowley,  4  Ida.  753,  44  Pac.  643;  Jaeckel  v.  Pease,  6  Ida. 
131,  53  Pac.  399.) 

Whenever  the  money  is  withdrawn  from  the  bank,  the 
wife's  title  to  it  is  thereby  alienated  and  destroyed  without 
her  consent  in  any  way  being  given,  and  her  deprivation  of 
this  separate  property  is  something  which  was  not  intended 
by  the  legislature.  She  could  not  enjoy  her  money  not  in  her 
possession. 

To  allow  the  husband  to  receive  his  wife's  money  without 
lier  knowledge  and  consent  would  be  to  allow  him  to  alienate 
her  property  under  the  guise  of  managing  an<J  controlling  it 
without  her  consent,  a  thing  absolutely  prohibited  by  sec. 
2498,  Rev.  Stat.  The  object  of  the  statute  was  to  prevent 
the  husband's  disposition  of  the  wife's  separate  property. 
The  rule  the  defendant  invokes  here  would  allow  it  to  deny 
its  depositor's  title.  (Bates  v.  First  Nat.  Bank,  89  N.  Y. 
286-291.) 

W.  E.  Borah,  for  Respondent. 

"The  husband,  by  express  language  of  the  statute,  is  en- 
titled to  the  management  and  control  of  the  separate  prop- 
erty of  the  wife  during  the  continuance  of  the  marriage,  and 
of  course  to  its  possession.  If  the  wife  has  any  just  cause 
to  apprehend  that  the  husband  will  mismanage  or  waste  her 
separate  property,  she  has  a  remedy  by  application  to  the  dis- 
trict court  for  the  appointment  of  a  trustee,  etc."  {Mahone 
^.  Grimshaw,  20  Cal.  176;  Kays  v.  Phelan,  19  Cal.  128; 
MacLay  v.  Love,  25  Cal.  367,  85  Am.  Dec.  133.) 

**The  possession  vests  in  the  husband  as  her  trustee  that 
he  may  manage  and  control  the  estate,  taking  the  returns  and 
profits  without  liability  to  account"  {Evans  v.  English,  61 
Idaho,  Vol.  14^7 
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Ala.  422;  Marks  v.  Cowles,  53  Ala.  506;  Coleman  v.  First 
Nat.  Bank,  94  Tex.  605,  86  Am.  St.  Rep.  871,  63  S.  W.  867.) 
What  does  the  statute  mean  when  it  says  the  management 
and  control  belongs  to  the  husband?  It  does  not  say  the 
management  and  control  shall  belong  to  the  husband  and 
wife,  but  belong  to  the  husband  alone,  and  if  the  bank  had 
wanted  to  raise  the  question,  not  only  had  Mr.  Sencerbox 
the  right  to  draw  out  the  money  but  he  had  the  sole  right  to- 
do  so.  Our  supreme  court  has  certainly  held  that  our  stat- 
ute makes  the  husband  the  statutory  agent  of  the  wife  ta 
manage,  control,  possess  and  recover  her  property,  and  that 
she  cannot  even  recover  her  separate  property.  He  must  do 
so  for  her.  (McDonald  v.  Rozen,  8  Ida.  353,  69  Pac.  125.) 
The  mere  fact  of  the  withdrawing  of  the  money  from  the- 
bank  does  not  change  the  title.  When  the  money  is  with- 
drawn from  the  bank  it  is  absolutely  in  the  hands  of  the  stat- 
utory custodian  of  the  wife.  No  one  has  it  or  has  any  right 
to  it  other  than  the  party  whom  the  statute  has  designated 
shall  manage  and  control  it 

SULLIVAN,  J. — This  is  an  action  to  recover  from  the  re- 
spondent the  sum  of  $2,001.25.  The  plaintiff  alleges  that  she 
deposited  with  the  defendant  bank  at  different  times,  from 
January  3,  1898,  to  May  26,  1902,  the  sum  of  $4,430.76 ;  that 
she  checked  against  the  same  until  the  deposit  was  reduced  to 
the  sum  of  $2,001.25,  and  that  upon  presentation  of  a  check 
for  that  amount,  payment  was  refused.  The  defense  is  that 
the  entire  amount  so  deposited  was  checked  out  either  by 
plaintiff  herself  or  her  husband,  he  issuing  checks  bearing 
the  name  of  the  plaintiff  and  signed  by  himself.  However, 
there  were  two  checks  signed  by  the  husband  alone.  It  is  ad- 
mitted that  during  the  times  mentioned  in  the  complaint, 
the  plaintiff  and  one  E.  J.  Sencerbox  were  husband  and  wife. 
The  record  clearly  shows  that  the  entire  amount  deposited 
was  at  different  times  paid  out  upon  checks  signed  as  above 
stated.  The  cause  was  tried  by  the  court  without  a  jury  and 
judgment  was  entered  in  favor  of  the  defendant  This  ap- 
peal is  from  the  judgment. 
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Several  of  the  errors  assigned  may  be  considered  together, 
as  they  raise  but  one  question,  and  that  is  the  authority  of 
the  husband,  under  the  statute  as  it  existed  at  the  time  this 
transaction  took  place,  to  control  and  manage  the  separate 
property  of  the  wife.  It  appears  from  the  record  that  the 
plaintiff  was  absent  from  the  city  much  of  the  time  during 
which  said  money  was  drawn  out  of  the  bank,  and  that  her 
husband  had  charge  of  her  property  and  made  some  sales 
thereof  and  deposited  a  large  part  of  said  sum  of  $4,430.76 
with  the  defendant  bank  in  the  plaintiff's  name,  and  that  he 
thereafter  drew  checks  against  said  money  so  deposited  in 
his  own  favor  or  in  favor  of  the  plaintiff,  and  signed  them 
either  in  the  name  of  the  plaintiff  by  himself  or  by  himself 
alone.  For  some  of  the  checks  so  drawn  the  defendant  bank 
drew  drafts  in  favor  of  the  plaintiff  which  were  transmitted 
to  her  by  her  husband.  It  is  admitted  that  she  received  $940 
in  that  way.  The  question  presented  for  determination  is 
whether,  under  the  provisions  of  sec.  2498,  Rev.  Stat.,  and 
other  sections  of  our  statutes  bearing  upon  the  rights  of  hus- 
band and  wife,  the  husband  had  the  authority  to  check 
against  said  bank  account  as  he  did.  That  section  is  as  fol- 
lows: 

**The  husband  has  the  management  and  control  of  the  sep- 
arate property  of  the  wife,  during  the  continuance  of  the 
marriage,  but  no  sale  or  other  alienation  of  any  part  of  such 
property  can  be  made,  nor  any  lien  or  encumbrance  created, 
thereon,  unless  by  an  instrument  in  writing,  signed  by  the 
husband  and  wife,  and  acknowledged  by  her  upon  an  examin- 
ation, separate  and  apart  from  the  husband,  as  upon  a  con- 
veyance of  real  estate. '* 

The  provisions  of  that  section  were  in  force  at  the  time 
this  transaction  occurred,  but  were  repealed  in  1903.  (Sess. 
liaws  1903,  p.  345.) 

As  said  section  of  the  statute  stood  before  it  was  amended 
IB  1903,  there  was  no  exception  as  to  the  classes  of  the  wife's 
separate  property  that  were  placed  under  the  management 
and  control  of  the  husband  by  the  provisions  of  said  section. 
The  statute  reads:    ''The  hasband  has  the  management  and 
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control  of  the  separate  property  of  the  wife  during  the  con- 
tinuance of  the  marriage,"  etc.,  and  under  the  provisions  of 
sec.  2499,  Rev.  Stat.,  if  the  wife  had  just  cause  to  apprehend 
that  her  husband  had  mismanaged  or  wasted  or  would  mis- 
manage or  waste  her  separate  property,  she,  op  any  other 
person  in  her  behalf,  might  apply  to  the  district  court  for 
the  appointment  of  a  trustee  to  take  charge  of  and  manage 
her  separate  property  or  estate.  She  was  not  authorized  to 
take  charge  of.  and  manage  her  separate  property  under  any 
conditions  or  facts,  but  if  a  just  cause  existed,  she  could  de- 
prive her  husband  of  his  statutory  right  thereto.  If  that 
was  done,  it  passed  into  the  hands  of  a  trustee.  So,  until  the 
wife  availed  herself  of  the  provisions  of  said  sec.  2499,  the 
husband  had  the  management  and  control  of  the  separate 
property  of  his  wife  during  the  continuance  of  the  marriage, 
but  no  sale  or  alienation  of  such  property  can  be  made,  nor 
any  lien  or  encumbrance  created  thereon  unless  by  an  instru- 
ment in  writing  signed  by  the  husband  and  wife  and  ac- 
knowledged as  provided  by  law.  The  words  **  management 
and  control,"  as  used  in  said  section,  are  words  of  well-de- 
fined meaning.  Those  words  have  not  acquired  a  peculiar 
and  appropriate  meaning  or  definition  in  and  under  the  pro- 
visions of  sec.  15,  Bev.  Stat.  They  must  be  construed  accord- 
ing to  the  context  and  the  approved  usage  of  the  language. 
Those  words  are  of  broad  significance  and  meaning.  The 
Century  Dictionary  defines  the  word  ''management*'  as 
"The  act  of  managing  by  direction  or  regulation;  conduct; 
administration;  governing;  direction;  guidance;  care;  charge; 
superintendence."  It  defines  the  word  ** control"  as  meaning 
** Subject  to  authority;  direct;  regulate;  govern;  dominate? 
to  have  superior  force  and  authority  over."  The  Standard 
Dictionary  defines  ''management"  as  "Carrying  on;  direct- 
ing; conducting;  superintendence;  having  the  general  man- 
agement, conduct  or  direction  of  something;  acting  as  re- 
sponsible or  executive  head";  and  defines  "control"  as  "to 
exercise  a  directing,  restraining  or  governing  influence  over; 
regulate;  regulating  power;  restraining  or  directing  influ- 
ence."   In  Sinking  Fund  v.  Walker,  6  How.   (Miss.)   186, 
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38  Am.  Dec.  433,  in  defining  the  word  "management,"  the 
conrt  said:  "The  power  to  manage  implies  the  power  to 
control.  It  allows  the  exercise  of  discretion.  It  could  not 
be  managed  without  the  power  to  do  so  and  by  requiring  the 
one,  the  other  was  conferred.  To  manage  money  is  to  employ 
or  invest  it.  It  requires  no  other  management."  In  Afider- 
son  v.  Stockdale,  62  Tex.  61,  in  defining  the  word  "control," 
the  court  said:  "To  have  authority  over  a  particular  mat- 
ter; to  check,  to  restrain,  to  govern  with  reference  thereto." 
The  words  "management  and  control"  are  used  quite  often 
in  our  statutes,  as  where  the  corporate  business  of  a  company 
is  under  the  control  of  a  board  of  directors  and  an  estate 
18  under  the  management  of  an  administrator,  and  in  all 
Buch  instances  it  appears  that  those  words  were  intended  to 
mean  to  govern,  direct  and  manage,  in  the  full  sense  of  those 
terms.  In  Bank  of  Monroe  v.  Oifford,  79  Iowa,  300,  44  N.  W. 
558,  it  is  held  that  the  control  of  paper  securities  implies 
the  possession  thereof.  See,  also,  Vol.  2,  Words  and  Phrases 
Judicially  Defined,  under  the  word  "Control";  also  5  Id., 
under  the  words  "Management  and  Control." 

It  must  be  understood  that  the  rights  of  married  women  as 
to  the  management  and  control  of  their  separate  property, 
and  their  power  over  it,  in  the  state  of  Idaho,  do  not  depend 
alone  on  the  principles  of  the  common  law  or  upon  the  doc- 
trines of  the  courts  of  equity,  but  mainly  upon  the  constitu- 
tion and  statutes  of  the  state.  (See  MacLay  v.  Love,  25  Cal. 
368,  85  Am.  Dec.  133.).  Under  the  provisions  of  sec.  2498, 
the  husband  is  made  the  statutory  agent  to  manage  and  con- 
trol the  wife's  separate  property.  Now,  if  money  is  the  sep- 
arate property  of  the  wife  under  the  statute,  unless  that  is 
excepted  from  the  management  and  control  of  the  husband, 
he  certainly  has  the  right  to  reduce  it  to  his  possession  and 
manage  and  control  it.  In  the  case  at  bar,  the  wife  had  de- 
posited $794.95  in  the  defendant  bank  before  her  marriage. 
At  the  time  of  her  marriage,  some  of  her  money  was  deposited 
in  said  bank ;  the  husband  thereafter  made  certain  collections 
for  her,  sold  some  property  and  deposited  the  proceeds 
amounting  to  $3,635.95  in  said  bank  in  her  name,  and  there* 
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after  drew  out  of  said  bank  by  checks  and  sight  draft 
$2,001.23  of  the  money  so  deposited,  and  it  is  that  sum  that 
is  involved  in  this  action.  The  question  arises  whether  the 
husband  under  the  statute  giving  him  the  management  and 
control  of  his  wife's  separate  property  had  the  authority 
to  check  or  draw  said  money  out  of  the  defendant  bank.  The 
question  naturally  arises  whether  the  money,  which  is  the 
separate  property  of  the  wife,  is  classed  in  the  same  category 
as  other  personal  property  belonging  to  the  wife  and  placed 
by  the  provisions  of  said  section  2498  under  the  management 
and  control  of  the  hasband.  If  it  is,  to  what  extent  may  he 
go  in  reducing  such  cash  to  his  possession!  Certainly,  under 
the  provisions  of  said  statute  the  husband  might  reduce  to 
his  possession  livestock  and  other  personal  property,  for  if  he 
is  made  the  statutory  agent  of  the  wife  to  manage  and  con- 
trol it,  he  certainly  has  the  right  to  its  possession.  In  25 
Ency.  of  Law,  p.  427,  it  is  stated:  '*The  statutes  in  some 
jurisdictions  expressly  provide  that  the  husband  shall  have 
the  right  to  manage  and  control  the  wife's  separate  property. 
This  management  includes  the  power  to  make  collection  of  her 
debts,  and  to  invent  the  money  of  her  separate  estate  coming 
into  his  hands,  in  such  manner  as  he  may  deem  best";  and  in 
Evans  v.  English,  61  Ala.  422,  under  a  statute  giving  the 
management  and  control  of  the  wife's  property  to  the  hus- 
band, it  is  held  that  "The  power  and  duty  of  the  husband  is 
to  receive  the  separate  estate  of  the  wife,  whether  it  consist 
of  money,  choses  in  action  or  other  property,  real  or  personal, 
and  his  receipt  is  a  good  discharge  in  law  or  equity  to  the 
persons  surrendering  it  to  him.  This  power  he  exercises 
solely,  and  not  jointly  or  concurrently  with  the  wife.  The 
property  thus  received  vests  in  him  as  trustee,  and  he  has  the 
right  to  manage  and  control  the  same.  It  is  apparent  that 
the  title  does  not  vest  in  the  husband.  That  remains  in  the 
wife,"  etc. 

The  question  arises  under  the  law  whether  the  wife  can 
defeat  the  management  and  control  of  her  separate  property 
by  the  husband  simply  by  placing  her  property  in  the  posses- 
edon  of  some  third  person.    I  think  not,  as  the  law  provides 
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but  one  way  for  her  to  prevent  her  husband  from  managing 
and  controlling  her  separate  estate,  and  that  is  by  following 
the  provisions  of  said  sec.  2499, — ^by  having  a  trustee  ap- 
pointed. 

In  Evans  v.  English,  supra,  it  is  held  that  it  is  not  only  the 
power,  but  the  duty,  of  the  husband  to  receive  the  separate 
estate  of  the  wife,  whether  it  consists  of  money  or  other  prop- 
erty ;  how  can  the  husband  have  the  management  and  control 
of  personal  property  without  the  right  to  its  possession? 
And  in  that  case  it  is  held  that  'Hhe  possession  vests  in  the 
husband  while  the  title  remains  in  the  wife." 

In  Marks  v.  Cowles,  53  Ala.  506,  it  is  held:  '*The  power  of 
the  husband  is  to  receive  the  property  of  the  wife,  a  power  he 
is  not  required  to  exercise  concurrently  with  the  wife.  His 
receipt,  therefore,  is  a  full  discharge  in  law  and  in  equity  to 
the  person  to  whom  it  is  given.  His  duty  is  to  manage  and 
control  the  property,"  etc. 

In  Coleman  v.  First  Nat.  Bank,  94  Tex.  605,  86  Am.  St. 
Eep.  871,  63  S.  W.  867,  which  is  a  case  very  much  like  the 
one  at  bar,  after  stating  that  that  court  was  able  to  find  but 
little  authority  upon  the  question  of  the  management  of  the 
wife's  separate  property  by  the  husband,  and  that  it  was 
largely  a  matter  of  statutory  regulation,  and  referring  to 
the  statutes,  the  court  said:  '*But  it  (the  statute)  does 
imply  that  he  may  put  it  to  its  appropriate  use  so  that  it 
shall  produce  an  income.  As  to  her  money,  the  power  of 
management  gives  him  the  right  to  its  possession  to  keep  it 
safely,  and  hence  to  deposit  it  in  the  bank  and  to  draw  it 
out.  Such  being  the  authority  of  the  husband  under  the  law, 
he  being  the  statutory  agent  for  the  management  of  her  sep- 
arate property  and  funds,  he  would  have  at  least  as  much 
power  over  money  deposited  in  the  bank  even  in  her  name  as 
any  other  trustee  would  have  over  a  like  deposit  of  trust 
funds,  and  the  bank  would  be  under  the  same  liability  to 
pay  out  the  money  upon  his  check.'' 

The  court  then  refers  to  trustees  and  trust  funds,  as  fol- 
lows: **If  such  be  the  rule  as  to  ordinary  agents  and  trus- 
tees, it  certainly  is  the  rule  in  this  state  as  to  the  husband 
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relative  to  the  wife's  separate  funds,  of  which,  under  our  law, 
he  has  the  sole  management.  If  the  money  had  been  de- 
posited by  the  wife  before  her  marriage  and  the  fund  had 
remained  in  the  custody  of  the  bank  after  that  event,  it 
would  seem  that  he  as  sole  manager  of  her  separate  estate, 

and  he  alone,  would  have  the  right  to  withdraw  it 

The  plaintiff  by  entering  into  the  marriage  relation  with  her 
husband  made  him  the  sole  agent  for  the  management  of  her 
separate  estate."  That  case  was  decided  by  the  supreme 
court  of  Texas,  January  26,  1901.  In  that  case  the  court  of 
civil  appeals  of  Texas  stated:  '*It  was  not  contended  by  the 
bank  that  it  paid  out  the  money  on  the  checks  of  Coleman  on 
the  ground  that  Coleman  stated  to  its  officers  at  the  time  he 
deposited  the  same  that  it  was  understood  that  it  was  to  be 
checked  out  by  him.  The  husband  had  the  right  to  check  out 
money."  (64  S.  W.  933.)  In  the  same  case,  Coleman  v. 
Bank,  17  Tex.  Civ.  App.  132,  43  S.  W.  938,  on  the  original 
hearing  of  the  case,  the  matter  was  fully  discussed,  and  the 
court  said,  among  other  things : 

"She  alleges  that  she  was  accessible  to  the  bank,  and  seems 
to  have  assumed  that  it  was  the  duty  of  the  agent  of  the 
bank  to  hunt  her  up  and  keep  her  informed  as  to  the  con- 
dition of  her  account.    In  this  she  was  mistaken." 

Under  the  laws  of  banking,  a  general  deposit  of  money  in 
a  bank  creates  the  relation  of  debtor  and  creditor.  The  bank 
is  the  debtor  and  the  depositor  is  the  creditor.  In  the  case  at 
bar,  the  wife  was  the  creditor  and  the  bank  was  her  debtor. 

Under  the  provisions  of  said  sec.  2498,  the  husband  is  made 
the  statutory  agent  of  the  wife,  and  has  the  management  and 
control  of  her  separate  estate  during  the  continuance  of  the 
the  marriage,  unless  he  is  deposed  or  deprived  of  his  agency, 
as  provided  by  the  provisions  of  sec.  2499 ;  then  her  separate 
property  passes  into  the  hands  of  a  trustee  appointed  by  the 
court,  but  not  into  her  management  and  control.  Until  his 
agency  is  thus  terminated,  the  husband  has  full  authority  to 
collect  debts  due  his  wife  and  to  give  full  and  sufficient  re- 
ceipts or  acquittances  therefor,  and  the  debtor  is  as  fully 
protected  by  such  acquittances  as  if  given  by  the  wife  her- 
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self.  The  bank  debtor  stands  on  the  same  footing  as  other 
debtors.  No  rational  distinction  can  be  drawn  between  them. 
Under  the  following  headnote,  to  wit,  **Upon  whose  checks 
the  bank  shall  pay,"  it  is  stated  at  sec.  432  in  2  Morse  on 
Banks  and  Banking,  as  follows: 

''The  indebtedness  of  the  bank  upon  a  deposit  is  discharged 
pro  ianto  by  its  payments  made  upon  any  order,  check,  or 
draft  signed  by  any  person  who  would  have  the  power  to 
demand  and  receive  the  deposit,  regarded  as  a  simple  debt, 
and  to  give  full  and  suflScient  acquittance  for  it."  That,  I 
think,  is  the  correct  rule,  and  if  a  feme  sole  had  made  a  loan 
to  an  individual,  payable  on  demand,  or  had  deposited  money 
with  a  person  subject  to  her  order,  and  before  she  demands 
payment  she  marries,  the  husband  would,  under  the  pro- 
visions of  said  sec.  2498,  have  full  authority  to  demand 
and  collect  such  deposit  or  loan  and  give  a  full  acquittance 
therefor.  A  bank  being  the  debtor,  in  no  manner  changes 
the  rule.  As  stated  in  the  last  authority  cited,  the  bank  is 
discharged  pro  tanio  upon  payment  of  a  deposit,  on  the  check 
of  any  person  who  had  the  right  to  demand  and  receive  the 
money  so  deposited  regarded  as  a  simple  debt.  The  money 
becomes  no  more  sacred  from  its  deposit  in  a  bank  and  there- 
fore excluded  from  the  possession  of  a  statutory  agent,  than 
money  deposited  with  a  friend  or  with  a  shopkeeper. 

If  the  legislature  had  intended  to  except  the  management 
and  control  of  the  wife's  money,  which  was  her  separate  prop- 
erty, from  the  provisions  of  sec.  2498,  Rev.  Stat.,  appropriate 
language  would  have  been  used  for  that  purpose,  but  we 
find  no  exception  whatever.  If  the  husband  had  the  manage- 
ment and  control  of  the  wife's  separate  money,  the  wife  could 
not  control  it  by  putting  it  in  the  bank  or  by  delivering  it  to 
a  friend  to  be  kept  for  her. 

The  statute  does  not  provide  that  the  management  and  con- 
trol of  the  separate  property  of  the  wife  shall  belong  to  both 
the  husband  and  wife,  but  it  declares  that  it  belongs  to  the 
husband  alone.  However  unwise  we  may  think  the  provisions 
of  said  section,  the  court  ought  not  to  repeal  or  set  them 
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aside  by  construction  by  holding  that  the  provisioiis  of  said 
section  apply  to  all  of  the  wife's  property  except  her  money. 

It  appears  from  the  record  that  at  least  $940  of  the  money 
so  drawn  on  check  out  of  the  bank  was  sent  to  the  plaintiff 
by  the  husband.  If  he  had  the  right  to  draw  it,  as  we  hold 
he  did,  the  bank  is  not  required  to  inquire  into  the  purpose 
to  which  he  applied  said  money.  (1  Moore  on  Banks  and 
Banking,  sec.  317.)  Of  course,  a  bank  would  not  be  jus- 
tified in  receiving  trust  money  from  a  trustee  in. payment  of 
a  personal  debt  of  the  trustee  due  the  bank. 

From  the  foregoing,  we  conclude  that  the  judgment  must 
be  affirmed,  and  it  is  so  ordered.  Costs  are  awarded  to  the  re- 
spondent. 

Stewart,  J.,  concurs. 

AILSHIE,  C.  J.,  Dissenting. — ^I  dissent  from  the  views  ex- 
pressed by  the  majority  of  the  court  and  the  conclusion 
reached  thereon.  It  seems  to  me  that  the  error  into  which 
my  associates  have  fallen  arises  out  of  a  misconstruction  and 
application  of  the  words  ''management  and  control."  It  is 
difficult  for  me  to  understand  how  in  the  reasonable  and  or- 
dinary use  of  those  terms  any  such  meaning  can  be  gathered 
as  given  to  them  in  the  majority  opinion.  It  is  a  common 
maxim  that  things  which  cannot  be  lawfully  done  directly 
cannot  be  lawfully  done  by  indirection  and  circumvention. 
The  statute  gives  a  married  woman  a  separate  property,  and 
while  it  confers  upon  the  husband  the  right  of  management 
and  control  thereof,  it  does  not  allow  him  to  alienate  or  con- 
vert the  same. 

In  this  case  the  wife  preferred  to  have  a  deposit  and  credit 
at  the  bank  to  having  the  money  itself.  When  the  bank  al- 
lowed the  husband  to  exhaust  that  credit  without  her  con- 
sent and  to  convert  the  property  right  she  had  in  such  gen- 
eral deposit  into  another  form,  class  and  character  of  prop- 
erty, it  was  clearly  acting  without  any  sanction  of  law  or 
right  and  contrary  to  every  principle  of  banking.  The  as- 
sumption that  the  hiLsband  has  a  right  to  convert  any  article, 
class  or  character  of  the  wife's  separate  property  into  some 
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other  character  or  kind  of  property  is  directly  contrary  to 
sec.  2498  prior  to  its  repeal.    On  the  contrary,  that  section  ex- 
pressly prohibited  the  husband  from  making  any  **sale  or 
other  alienation  of  any  part  of  such  property,"  without  the 
wife's  assent  and  concurrence.    ''Management  and  control" 
as  used  in  the  statute  is  not  synonymous  with  **  convert  and 
dispose  of "  as  the  majority  opinion  seems  to  indicate.     If 
a  wife  owned  a  sewing-machine  or  a  cow,  the  husband  was 
entitled  to  "manage  and  control"  the  same,  but  he  never  has 
in  this  state  had  authority  Xo  convert  the  machine  or  cow  into 
a  hor^e  or  buggy  or  any  other  class  of  property,  or  any  other 
article  or  piece  of  the  same  kind  of  property,  because  to 
** manage  and  control  property"  does  not    have    any   such 
meaning  or  significance.    It  is  clear  to  me  that  the  majority 
opinion  contains  a  construction  contrary  to  the  statute  and 
legislative  intent.    It  is  scarcely  in  keeping  with  the  statute 
to  apply  the  law  of  agency  to  a  case  of  this  kind.    The  hus- 
band is  in  no  instance  or  respect  authorized  to  act  in  the  name 
of  the  wife  or  sign  her  name  for  any  purpose  or  in  any  trans- 
action.   Since  sections  2498  and  2499  have  been  repealed  and 
supplemented  by  the  act  of  March  9,  1903   (Sess.  Laws  1903, 
p.  345;  Bank  of  Commerce  v.  Baldwin,  12  Ida.  202,  85  Pac. 
497),  this  question  is  not  likely  to  again  arise  in  this  state, 
and  for  that  reason  I  refrain  from  any  further  expression 
thereon. 


(January   17,   1908.) 


HABVEY  M.  BACON,  AppeUant,  v.  LEMUEL  J.  EICB, 
Respondent. 

[93  Pac.  511.] 

AcnoN  TO  Quiet  Title — Cross  complaint — Tax  Sale — ^Validitt  of 
Tax  Sale  Cebtifioates  and  Tax  Deeds — CoNSTXTUxioNALiTr  op 
Law — IiAGHEs. 

1.  Under  the  provisions  of  see.  41SS,  Bev.  Siat.,  the  defendant 
maj,  in  addition  to  his  answer,  file  a  cross-complaint  demanding^ 
aflirmative  r^elief  affecting  the  property  to  which  the  action  relates. 
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2.  The  sufficiency  of  a  cross-complaint,  in  an  action  to  quiet 
title,  is  determined  by  the  same  rules  as  the  sufficiency  of  the  com- 
plaint. 

3.  In  an  action  to  quiet  title,  where  a  defendant  relies  upon  title 
in  himself,  a  cross-complaint  is  not  necessary. 

4.  In  an  action  to  quiet  title,  where  the  defendant  seeks  to  en- 
force an  equitable  title  against  the  plaintiff  as  the  holder  of  the 
legal  title,  a  cross-complaint  is  proper. 

5.  In  an  action  to  quiet  title,  the  defendant  may  put  in  issue 
the  plaintiff's  right  to  recover  by  denials  alone,  but  where  he  seeks 
af&rmative  relief  based  upon  an  equitable  title,  and  to  have  the  title 
quieted  in  himself  as  against  the  plaintiff,  it  is  necessary  that  he 
file  a  cross-complaint. 

6.  Where  the  defendant  pleads  title  by  reason  of  a  tax  sale 
and  a  tax  deed  issued  thereon,  and  it  appears  that  the  law  govern- 
ing the  assessment  and  sale  of  property  for  taxes  has  been  sub- 
stantially complied  with,  the  original  owner  of  the  property  cannot 
question  the  constitutionality  of  the  law  under  which  the  sale  was 
made,  where  he  has  not  been  misled,  and  had  permitted  the  prop- 
erty to  be  sold  for  delinquent  taxes,  anS  the  purchaser  to  take  pos- 
session thereof  and  pay  taxes  thereon  for  a  period  of  twelve  years, 
during  which  time  he  has  taken  no  steps  to  caU  in  question  th* 
validity  of  such  sale,  or  the  title  acquired  thereunder. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Sixth  Judicial  Dis- 
trict for  Fremont  County.    Hon.  J.  M.  Stevens,  Judge. 

Action  to  quiet  title.  Judgment  for  plaintiff.  Judgment 
affirmed. 

Soule  &  Soule,  for  Appellant. 

Under  our  law  the  character  of  a  tax  sale  certificate  is 
such  that  it  is  not  admissible  in  evidence  for  the  purpose  of 
establishing  title  to  land.  The  courts  have  so  held  under 
similar  statutes.  (Ludden  v.  Hansen,  17  Neb.  354,  22  N.  W. 
766;  Cruser  v.  Williams,  13  N.  D.  284,  100  N.  W.  721.)  A 
tax  sale  certificate  does  not  convey  any  title  whatever  to  the 
purchaser  or  holder  of  said  certificate,  but  only  a  lien  for 
taxes  vests  in  such  purchaser.  (Sec.  1547,  Rev.  Stat.,  as 
amended;  State  v,  Godfrey,  62  Ohio  St.  18,  56  N.  E.  482; 
Cruser  v.  Williams,  13  N.  D.  284,  100  N.  W.  721;  Wilson  v. 
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Wood,  10  Okl.  279,  61  Pac.  1045;  Ives  v.  Beeler,  9  Kan.  App. 
892,  59  Pac.  726;  Felch  v.  Travis,  92  Fed.  210;  Wilcox  v. 
Leach,  123  N.  C.  74,  31  S.  E.  374;  Horn  v.  Oarry,  49  Wis. 
464,  5  N.  W.  897;  Phillips  v.  Meyers,  55  Iowa,  265,  7  N.  W. 
680;  Sprait  v.  Price,  18  Fla.  289;  Dolph  v.  Barney,  5  Or. 
191.) 

The  tax  sale  certificates  introduced  in  evidence  for  the  sales 
of  the  land  in  question  for  the  delinquent  taxes  for  the  years 
1895,  1896,  1897  and  1898,  and  the  tax  deed  based  on  the 
tax  sale  certificate  for  the  year  1898,  show  upon  their  face 
that  in  each  case  the  land  in  controversy  was  struck  oflE  to  the 
county  as  the  purchaser  on  the  first  day  of  the  sale  and  the 
first  time  the  property  was  offered  for  sale.  Under  our  stat- 
utes this  recital  in  the  certificates  and  deed  renders  them  all 
null  and  void.  The  decisions  of  all  the  courts  on  similar  stat- 
utes unanimously  hold  that  such  certificates  of  sale  and  such 
tax  deeds  are  void.  {Magill  v.  Martin,  14  Kan.  67 ;  Larkin  v, 
Wilson,  28  Kan.  513;  Norton  v.  Friend,  13  Kan.  533;  Babbitt 
V.  Johnson,  15  Kan.  252 ;  Thompson  v.  Roberts,  16  S.  D.  403, 
92  N.  W.  1079;  Reckitt  v.  Knight,  16  S.  D.  395,  92  N.  W. 
1077;  Hanenkratt  v.  HamU,  10  Okl.  219,  61  Pac.  1050;  Cooley 
on  Taxation,  2d  ed.,  p.  510;  Dyke  v.  Whyte,  17  Colo.  296, 
29  Pac.  128;  Charlton  v.  Kelley,  7  Colo.  App.  301,  43  Pac. 
455,  24  Colo.  273,  50  Pac.  1042;  Charlton  v.  Toomey,  7  Colo. 
App.  304,  43  Pac.  454;  Wade  v.  Crouch,  14  Okl,  593,  78 
Pac.  91.) 

J.  D.  Millsaps,  for  Respondent. 

In  an  action  to  quiet  title,  the  defendant  must  answer,  set- 
ting up  whatever  right,  title  or  interest  he  may  have  or 
daim  in  the  property,  if  he  intends  to  insist  upon  the  val- 
idity of  such  claim  as  a  defense,  and  he  must  plead  all  his 
claims,  for  he  will  be  concluded  as  to  all  of  them,  whether 
pleaded  or  not,  as  it  is  the  purpose  of  the  action  to  settle  in 
-one  comprehensive  suit  and  put  finally  to  rest  all  conflicting 
claims  to  the  title.  (2  Ency.  of  PI.  &  Pr.  349;  Pennie  v. 
Mildredth,  81  Cal.  127,  22  Pac.  398;  People  v.  Center,  66  Cal.- 
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651,  5  Pac.  263,  6  Pac.  481 ;  Landregan  v.  Pippin,  94  Cal.  465, 
29  Pac.  771 ;  Burris  v.  Kennedy,  108  Cal.  331,  41  Pac.  458 ; 
Webber  v.  Clarke,  74  Cal.  11,  15  Pac.  431.) 

A  tax  sale  certificate  is  admissible  in  evidence  for  the  pur- 
pose of  establishing  title  to  land  after  time  for  redemption 
has  expired,  and  especially  is  this  so  where  the  county  be- 
came the  purchaser  and  has  or  has  not  sold  its  interest. 
(Black  on  Tax  Titles,  2d  ed.,  p.  391,  par.  315 ;  Dolph  v.  Barney, 
5  Or.  191 ;  Quinby  v.  North  American  Coal  Co.,  2  Heisk.  596 ; 
McCready  v.  Sexton,  29  Iowa,  356,  4  Am.  Rep.  214 ;  Hender- 
son V.  Olive,  32  Iowa,  512 ;  Clark  v.  Thompson,  37  Iowa,  536 ; 
Hall  v.  Theisen,  61  Cal.  524;  DeTreville  v.  Sm^ills,  98  U.  S. 
517,  25  L.  ed.  174;  Keely  v.  Sanders,  99  U.  S.  441,  25  L.  ed. 
327;  Bryant  v.  Estabrook,  16  Neb.  217,  20  N.  W.  245;  State 
V.  Van  Every,  75  Mo.  530;  Overing  v,  Foote,  43  N.  Y.  290.) 

If  there  was  a  valid  sale  of  the  property  in  1896  for  the 
taxes  of  1895  and  the  county  acquired  a  good  and  valid  title 
to  the  same  under  said  sale,  then  all  subsequent  sales  were 
invalid  and  void,  and  no  subsequent  sale  of  the  property, 
however  illegal  it  may  be,  can  render  the  previous  sale  in- 
valid and  void.  Substantial  compliance  with  the  law  is  all 
that  is  required  in  tax  titles,  and  no  assessment  or  act  re 
lating  to  assessments  is  illegal  on  account  of  any  informality. 
(Sec.  1704,  Rev.  Stat. ;  Co-operative  Savings  and  Loan  Assn, 
V.  Green,  5  Ida.  660,  51  Pac.  770;  Martin  v.  Garrett,  49  Kan. 
131,  30  Pac.  168 ;  Mack  v.  Price,  35  Kan.  134,  10  Pac.  521 
Canadian  v.  Hurley,  93  U.  S.  387,  23  L.  ed.  931.) 

STEWART,  J. — This  is  an  action  brought  under  the  pro- 
visions of  sec.  4538,  Rev.  Stat.,  which  provides  that  **An  ac- 
tion may  be  brought  by  any  person  against  another  who 
claims  an  estate  or  interest  in  real  property  adverse  to  him, 
for  the  purpose  of  determining  such  adverse  claim."  The 
complaint  is  in  the  ordinary  form  of  an  action  to  quiet  title. 
The  plaintiff  alleges  that  for  more  than  fifteen  years  imme- 
diately preceding  the  commencement  of  the  action,  he  has 
been  the  owner  and  in  possession  of  and  claims  title  in  fee  to 
the   land   described;  that  the  defendant  claims  some  estate. 
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right,  title  or  interest  in  or  to  the  premises,  the  nature  and 
extent  of  which  is  unknown  to  the  plaintiff,  unless  it  be  that 
the  defendant  claims  the  title  or  interest  through  and  by  vir- 
tue, of  a  quitclaim  deed  from  one  Bird  H.  Miller  and  Rose  D. 
IMiller,  his  wife,  purporting  to  convey  the  premises  to  the  de- 
fendant, and  the  plaintiff  alleges  that  if  defendant  claims 
title  through  said  deed,  that  said  Bird  H.  Miller  and  Rose  D. 
!MiUer  had  no  title  to  said  land  conveyed  or  attempted  to  be 
conveyed  by  said  quitclaim  deed,  and  that  the  claim  or  claims 
of  the  defendant  are  without  right  or  title. 

To  this  complaint  the  defendant  answered,  denying  specifi- 
cally the  allegations  of  the  complaint,  except  admitting  that 
the  defendant  claims  an  estate  and  title  to  said  premises,  and 
admits  that  he  claims  title  by  virtue  of  a  quitclaim  deed  from 
one  Bird  H.  MiUer,  and  denies  that  Miller  had  no  title  to  said 
premise.  And  for  cross-complaint,  the  defendant  alleges 
that  said  premises  were  sold  at  tax  sale  to  the  county  of  Fre- 
mont for  nonpayment  of  taxes  for  the  years  1895,  1896,  1897, 
1898,  1899,  1900,  1901,  1902  and  1903,  and  that  Fremont 
county  assigned  the  certificates  of  tax  sale  to  one  Bird  H. 
Miller;  that  on  July  14,  1905,  the  assessor  and  ex-offlcio  tax 
collector  of  Fremont  County  made,  executed  and  delivered  to 
said  Bird  H.  IMiller  a  tax  deed  to  said  premises  for  the  delin- 
quent taxes  upon  said  property  for  the  years  1895,  1896  and 
1897,  and  on  the  same  day  executed  another  tax  deed  to  said 
Bird  H.  Miller  for  said  premises,  for  the  delinquent  taxes  for 
the  year  1898,  and  on  September  25,  1905,  Bird  H.  Miller  and 
wife  conveyed  said  premises  to  this  defendant  by  quitclaim 
deed.  The  defendant  further  alleges  that  he  is  the  owner  of 
said  premises  and  has  been  since  October  3,  1905,  the  date  of 
the  delivery  of  the  deed  from  Bird  H.  Miller  to  this  defend- 
ant, and  since  which  date  he  has  been  in  the  possession,  hold- 
ing and  claiming  adversely  to  the  plaintiff  and  adversely  to 
all  other  persons,  the  lands  and  premises  described  in  the 
pleadings  and  in  the  Miller  deed ;  and  that  at  the  commence- 
ment of  this  suit,  the  defendant  and  his  grantors  for  more 
than  five  years  had  been  in  the  quiet  and  peaceable  possession, 
elaiming  the  same  under  color  of  right  and  title,   open   and 
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notoriously  to  the  plaintiff  and  all  the  world,  and  that  defend- 
ant paid  all  the  taxes  assessed  against  said  premises,  and  that 
the  plaintiff  has  no  right  or  title  to  the  same,  from  which  he 
prays  that  his  title  be  quieted. 

To  this  cross-complaint,  the  plaintiff  filed  a  motion  for  an 
order  requiring  that  the  defendant  make  his  cross-complaint 
on  file  more  definite  and  certain,  by  separating  and  stating 
the  different  causes  of  action  set  out,  contending  that  inas- 
much as  the  cross-complaint  sets  up  several  tax  sale  certifi- 
cates and  two  separate  tax  deeds,  that  each  tax  sale  certificate 
and  tax  deed  constitutes  a  separate  cause  of  action,  and  that 
the  cross-complaint  should  plead  a  separate  cause  of  action 
upon  each  tax  certificate  and  tax  deed.  The  plaintiff  also 
filed  a  demurrer  to  the  cross-complaint,  setting  forth  practi- 
cally the  same  grounds  as  the  motion.  Both  the  motion  and 
the  demurrer  were  overruled  by  the  court. 

The  appellant  assigns  as  error  No.  1,  the  action  of  the  court 
in  denying  the  motion  of  the  appellant  to  require  the  defend- 
ant to  make  his  cross-complaint  more  definite  and  certain. 

Under  the  provisions  of  sec.  4188,  Rev.  Stat,  the  defendant 
may,  in  addition  to  his  answer,  file  a  cross-complaint  demand- 
ing aflBrmative  relief  affecting  the  property  to  which  the  ac- 
tion relates.  The  defendant  in  his  cross-complaint  was  re- 
quired to  state  all,  but  no  more,  than  the  plaintiff  was  re- 
quired to  state  in  his  complaint.  The  cross-complaint  asked 
for  the  same  relief  as  the  complaint.  Its  sufficiency  is  to  be 
determined  by  the  same  rules  of  pleading  as  the  complaint. 
It  was  unnecessary  in  the  cross-complaint  to  set  forth  the  evi- 
dence by  which  the  cross-complainant  expected  to  prove  his 
title.  He  might  have  contented  himself  by  alleging  owner- 
ship and  possession,  and  under  such  allegations,  have  proven 
his  title,  the  same  as  the  plaintiff  could  prove  his  title  under 
similar  allefjations.  The  defendant  has  gone  further  than  the 
law  required  him  to  do,  by  stating  the  proof  upon  which  he 
based  his  title.  A  cross-complaint  must,  like  a  complaint, 
state  facts  sufficient  to  entitle  the  pleader  to  affirmative  relief. 
Like  a  complaint,  it  must  itself  contain  all  the  requisite  facts. 
(Coulthurst  V.  Cmilthurst,  58  Cal.  239;  CoUins  v.  Bartlett,  44 
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CaL  371 ;  Kreichhaum  v.  Melton,  49  Cal.  50.)  In  an  action  to 
quiet  title  where  defendant  relies  upon  title  in  himself,  a 
cross-complaint  is  not  necessary.  {Miller  v.  Luco,  80  Cal.  257, 
22  Pac.  195 ;  Bulwer  etc.  Mining  Co,  v.  Standard  etc.  Mining 
Co.,  83  Cal.  589,  23  Pac.  1102;  Mills  v.  Fletcher,  100  Cal.  142, 
34  Pac.  637.)  Ilowever,  in  an  action  to  quiet  title  where  the 
defendant  seeks  to  enforce  an  equitable  title  against  the  plain- 
tiff as  a  holder  of  the  legal  title,  a  cross-complaint  is  proper. 
{Winter  v.  McMillan,  87  Cal.  256,  22  Am.  St.  Rep.  243,  25 
Pac.  407.) 

In  this  case  the  defendant  might  have  put  in  issue  the  plain- 
tiff's  right  to  recover  by  denials  alone.  However,  if  the  de- 
fendant desired  to  have  title  quieted  in  himself,  as  against  the 
plaintiff,  it  was  necessary  that  he  file  a  cross-complaint  In 
the  cross-complaint,  he  was  not  required  to  state  facts  any 
more  elaborately  than  he  would  have  been  required  to  state 
such  facts  had  the  defendant  brought  an  action  originally 
against  the  plaintiff  to  quiet  title.  It  was,  therefore,  not  nec- 
essary for  the  defendant  to  plead  the  several  tax  certificates 
and  tax  deeds  which  he  set  forth  in  his  cross-complaint,  as  the 
same  are  muniments  of  title  and  need  not  be  plead.  The 
cause  of  action  set  forth  in  defendant's  cross-complaint  was  his 
title  or  interest  in  the  lands  involved ;  the  tax  certificates  and 
deeds  were  the  evidence  offered  to  support  that  interest  or 
title.  There  was  but  one  cause  of  action.  The  court  com- 
mitted no  error  in  overruling  the  motion  and  demurrer. 

The  appellant  assigns  as  error,  in  specifications  from  3  to 
12,  inclusive,  the  action  of  the  court  in  admitting  in  evidence 
certain  tax  sale  certificates,  contending  that  under  the  stat- 
ute a  tax  sale  certificate  is  not  admissible  for  the  purpose  of 
establishing  title  to  land.  This  is  correct.  Under  sec.  1547, 
Kev.  Stat.,  as  amended  by  the  laws  of  1899,  p.  267,  and  laws 
of  1901,  p.  276,  sec.  126,  the  tax  sale  certificate  vests  in  the 
purchaser  only  a  lien  for  the  sum  paid.  In  this  case  the  de- 
fendant having  alleged  in  his  cross-complaint  the  sale  of  the 
property  in  controversy  for  taxes,  the  issuing  of  certificates 
of  sale  therefor  and  the  acquisition  of  the  interests  covered  by 
such  certificates  by  this  defendant,  the  defendant  was  entitled 
Idaho,  VoL  14—8 
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to  introduce  such  certificates  for  the  purpose  of  showing  that 
the  plaintiff  was  not  entitled  to  have  his  title  quieted,  as 
against  this  defendant,  without  first  discharging  such  lien 
covered  by  such  tax  certificates,  and  upon  that  ground  alone^ 
such  tax  certificates  were  admissible  in  evidence. 

The  plaintiff,  however,  contends  that  inasmuch  as  the  de- 
fendant has  plead  title  under  such  issue,  he  could  not  prove 
a  lien  upon  the  premises  in  controversy.  This  contention  is 
not  sound.  While  the  defendant  alleges  title  in  fee,  yet  if  in 
the  trial  of  the  case  it  should  develop  that  he  does  not  own  a 
title  in  fee,  but  does  own  a  lien  upon  the  premises  which  has 
not  been  discharged  by  the  plaintiff  under  the  general  issue^ 
he  could  prove  such  fact  and  thereby  defeat  the  plaintiff's 
right  to  have  his  title  quieted  as  against  said  lien.  In  this 
case,  the  tax  certificates  clearly  established  a  lien,  and  in  no 
event  could  the  plaintiff  recover  as  against  such  liens  without 
discharging  the  same.  {Brandt  v.  Thompson,  91  Cal.  458,  27 
Pac.  763;  DeCazara  v.  Orena,  80  Cal.  132,  22  Pac.  74.) 

Error  No.  13  specifies  the  action  of  the  court  in  admitting 
in  evidence  the  assignment  of  the  tax  sale  certificate,  by  the 
board  of  county  commissioners  of  Fremont  county  to  Bird  H. 
Miller.  Specifications  14  and  15  relate  to  the  admission  in 
evidence  of  the  two  tax  deeds.  We  will  discuss  these  three 
errors  together. 

The  appellant  contends  that  the  tax  sales  were  void;  there- 
fore the  county  had  no  interest  to  assign  to  Bird  H.  Miller, 
the  grantor  of  the  defendant.  This  argument  is  based  upon 
the  contention  that  the  tax  sale  certificates  for  the  years  1895, 
1896,  1897  and  1898,  and  the  tax  deed  issued  thereon,  show 
upon  their  face,  first,  that  the  county  was  a  competitive  bid- 
der at  each  of  said  sales ;  second,  that  notice  of  sale  was  never 
published  as  required  by  law  for  either  of  said  sales;  third, 
that  they  do  not  show  or  recite  when  the  purchaser  will  be  en- 
titled to  a  deed.  The  first  contention  is  based  upon  the  pro- 
visions of  sec.  1539,  Rev.  Stat.,  as  amended  by  laws  of  1901, 
p.  274,  which  reads : 

'*But  in  case  there  is  no  purchaser  in  good  faith  for  a  por- 
tion not  less  than  the  whole  of  the  property  embraced  in  any 
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one  separate  description,  the  assessor  may  sell  the  whole  there- 
of, and  if  there  is  then  no  purchaser  on  the  first  day  that  the 
property  is  offered  for  sale,  then  when  the  property  is  offered 
thereafter  for  sale,  and  there  is  no  purchaser  in  good  faith 
of  the  same,  the  whole  amount  of  the  property  assessed  in  any 
one  separate  description  shall  be  struck  off  to  the  county  or  the 
purchaser  and  the  duplicate  certificate  delivered  to  the  county 
treasurer  and  filed  by  him  in  his  office." 

The  first  tax  certificate,  which  is  common  as  to  all,  except 
as  to  dates,  among  other  things,  recites : 

**  After  due  and  legal  notice  as  required  by  said  chapter,  on 
the  9th  day  of  July,  1896,  in  accordance  with  law,  offered  for 
sale  to  pay  said  taxes  at  public  auction,  in  front  of  the  county 
courthouse  of  said  county,  that  at  said  auction  Fremont 
county  was  a  bidder  who  was  willing  to  take  the  least  quan- 
tity or  smallest  portion  of  the  interest  in  said  land  and  pay 

the  taxes,  costs,  etc and  said  property  was  by  me,  J. 

C  Brannan,  assessor  and  tax  collector,  struck  off  to  the  said 
Fremont  county,  who  paid  the  fuU  amount  of  said  taxes,  etc.'* 

The  tax  deed  recites,  among  other  things,  the  time  of  publi- 
cation of  the  delinquent  tax  list  upon  which  said  sale  was 
based,  and  also : 

**And  there  was  no  purchaser  for  the  same  who  was  will- 
ing to  take  the  least  quantity  or  smallest  part  of  said  property 
and  pay  said  taxes  and  costs  as  provided  by  law,  therefore  the 
whole  amount  of  said  property  was  by  said  assessor,  at  the 
proper  time  and  place,  struck  off  to  Fremont  county,"  and 
**that  such  property  was  sold  subject  to  redemption  within 
two  years  from  the  date  of  any  one  of  said  sales." 

The  argument  of  counsel  is,  that  under  the  provisions  of 
aec.  1539,  supra,  as  amended,  the  county  should  have  offered 
said  property  for  sale  on  one  day,  and  if  there  was  no  bidder 
at  such  sale,  should  have  waited  until  the  next  day  before  it 
was  again  offered  or  could  be  purchased  by  the  county.  To 
support  this  contention,  we  are  cited  to  a  statute  of  the  state 
of  Colorado  construed  by  the  supreme  court  of  that  state. 
There  is  a  very  wide  difference  between  the  statutes  of  Colo- 
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rado,  and  of  this  state,  upon  this  subject.  Session  Laws  of 
Colorado,  1879,  p.  155,  reads : 

**If  there  shall  be  no  bid  for  any  tract  offered,  the  treas- 
urer shall  pass  it  over  for  the  time  and  shall  reoffer  it  at  the 
beginning  of  the  sale  next  day,  until  all  tracts  are  sold." 

The  statute  of  this  state,  however,  does  not  provide  that  it 
shall  be  first  offered,  and  if  not  sold,  that  it  may  be  offered  on 
the  next  day,  and  the  county  may  become  the  purchaser.  The 
statute  of  this  state  provides  **that  the  assessor  may  sell  the 
whole  thereof,  and  if  there  is  then  no  purchaser  on  the  first 
day  that  the  property  is  offered  for  sale,  then  when  the  prop- 
erty is  offered  thereafter  for  sale  and  there  is  no  purchaser, 
the  same  may  be  struck  off  to  the  county."  In  other  words, 
this  statute  requires  the  assessor  to  first  offer  the  property  gen- 
erally, and  if  there  is  no  offer  to  purchase,  then  he  may  again 
offer  the  property  upon  the  same  day  or  at  any  time  subse- 
quent to  the  first  offer,  and  if  there  be  no  purchaser,  then  the 
same  may  be  struck  off  to  the  county.  We  think  it  sufficiently 
appears  from  the  certificates  of  tax  sale  and  the  deed,  that 
this  course  was  substantially  pursued  in  the  sales  covered  by 
said  certificates,  and  that  the  county  was  not  a  competitive 
bidder. 

The  contention  that  the  notice  of  sale  for  delinquent  taxes 
and  the  certificates  do  not  show  when  the  purchaser  will  be 
entitled  to  a  deed,  may  be  considered  together,  and  are  based 
upon  the  contention  that,  while  it  is  true,  that  the  first  tax 
sale  was  regular  and  the  certificate  issued  in  accordance  with 
the  law,  as  it  appeared  upon  the  statute  books,  and  that  the 
deed  was  regular  and  made  in  accordance  with  the  law  as  it 
appeared  on  the  statute  books,  yet  inasmuch  as  the  certificates 
and  deed  show  upon  their  face  that  the  sale  was  conducted 
and  such  certificate  and  deed  issued  under  the  provision  of 
sec.  1530,  Rev.  Stat.,  as  amended  by  the  laws  of  1895,  p.  101, 
and  Rev.  Stat.,  sec.  1532,  as  amended  by  the  laws  of  1891,  p. 
235,  the  charge  is  made  that  such  amendatory  acts  have  not 
been  passed  as  required  by  the  constitution  of  this  state,  there* 
fore  the  sale  and  deed  are  void  and  the  defendant  acquired 
no  title  to  said  property. 
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Counsel  also  contends  that  the  deeds  are  void  for  the  reason 
that  the  property  was  sold  subject  to  redemption  within  two 
years  from  date  of  sale,  as  provided  by  the  amendment  of 
sec.  1548,  laws  of  1895,  p.  101,  while  the  original  section  be- 
fore amendment  allows  one  year  from  the  date  of  purchase 
for  redemption,  and  that  said  amendment  was  not  passed  ac- 
cording to  the  requirements  of  the  constitution. 

Eev.  Stat.,  sec.  1544,  provides : 

"After  receiving  the  amount  of  the  taxes  and  costs,  the 
collector  must  take  out  in  duplicate  a  certificate,  dated  on  the 
day  of  sale,  stating  (when  known)  the  name  of  the  person  as- 
sessed, a  description  of  the  land  sold,  the  amount  paid  there- 
for, that  it  was  sold  for  taxes,  giving  the  amount  and  year  of 
the  assessment,  and  specifying  the  time  when  the  purchaser 
will  be  entitled  to  a  deed." 

B«v.  Stat.,  sec.  1555,  provides : 

"The  matters  recited  in  the  certificate  of  sale  must  be  re- 
cited in  the  deed,  and  such  deed,  duly  acknowledged  or  proved, 
is  prima  facie  evidence  that : 

"1.  The  property  was  assessed  as  required  by  law; 

"2.  The  property  was  equalized  as  required  by  law; 

"3.  The  taxes  were  levied  in  accordance  with  law; 

*'4.  The  taxes  were  not  paid; 

"5.  At  a  proper  time  and  place  the  property  was  sold  as  pre- 
scribed by  law,  and  by  the  proper  oflScer; 

"6.  The  property  was  not  redeemed; 

**7.  The  person  who  executed  the  deed  was  the  proper  oflS- 
cer. 

"8.  Where  the  real  estate  was  sold  to  pay  taxes  on  personal 
property,  that  the  real  estate  belonged  to  the  person  liable  to 
pay  the  tax." 

And  Rev.  Stat,  sec.  1556,  provides: 

'*Such  deed  duly  acknowledged  or  proved  is  (except  as 
against  actual  fraud)  conclusive  evidence  of  the  regularity  of 
all  other  proceedings,  from  the  assessment  by  the  assessor,  in- 
elnsive,  up  to  the  execution  of  the  deed." 

It  will  thus  be  seen  that  the  tax  certificate  and  tax  deed  to 
which  objection  is  made  recite  facts  which  it  was  not  necessary 
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to  recite  in  either.  The  statute  makes  certain  matters  in  the 
deed  prima  facie  evidence  of  certain  facts,  and  conclusive  evi- 
dence as  to  certain  other  facts,  and  requires  the  deed  to  recite 
the  matters  required  to  be  recited  in  the  certificate  of  sale. 
But,  assuming  that  under  the  recitals  in  the  tax  certificate 
and  deed  the  officers  acted  under  the  authority  of  the 
amendatory  acts,  which  counsel  claim  are  unconstitutional, 
yet  we  do  not  believe  that  the  appellant  is  in  a  position  to 
question  the  constitutionality  of  such  acts. 

It  will  be  observed  that  this  property  was  assessed  for 
taxes  in  the  year  1895,  and  that  it  was  sold  in  July,  1896,  for 
the  delinquent  taxes  for  the  year  1895.  It  was  appellant's 
duty  to  bear  his  share  of  the  burdens  of  taxation.  He  knew 
what  the  law  was;  he  knew  that  his  property  was  subject  to 
taxation;  he  knew  that  taxes  became  delinquent  once  a  year, 
yet  from  the  year  1895  until  after  this  action  was  commenced, 
the  appellant  gave  no  attention  whatever  to  the  duty  im- 
posed upon  him,  to  discharge  his  share  of  the  burdens  of  tax- 
ation. From  the  evidence  it  appears  that  he  made  no  inquiry 
about  the  taxes;  that  he  never  offered  any  payment;  that  he 
never  ascertained  whether  the  property  had  been  sold.  He 
permitted  others  to  pay  the  taxes ;  he  stood  by  and  permitted 
a  tax  deed  to  be  issued  in  1905  for  the  delinquent  taxes  for 
the  year  1895.  From  1895  up  until  this  suit  was  commenced, 
August  6,  1906,  the  plaintiff  exercised  no  fixed,  specific  own- 
ership over  the  property  in  controversy.  His  possession  was 
casual  and  questionable,  and  after  the  execution  of  the  tax 
deed  in  1905,  the  defendant  appears  to  have  been  in  posses- 
sion, and  long  before  tiiat  the  plaintiff's  possession  was  di- 
vided with  others. 

Under  all  the  facts  in  this  case,  we  are  clearly  of  the  opinion 
that  the  appellant  is  not  in  a  position  to  raise  the  constitution- 
ality of  the  acts  in  question.  The  appellant  is  certainly 
guilty  of  such  laches  in  paying  his  taxes  and  asserting  his 
right  and  ownership  to  this  property  that  he  should  not  now 
be  permitted  to  come  into  a  court  of  equity  and  ask  that  such 
silence  be  permitted  to  inure  to  his  benefit 
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What  constitutes  laches  depends  upon  the  circumstances  of 
each  case.  No  arbitrary  rule  exists,  and  it  is  for  the  courts 
to  determine  from  all  the  facts  and  circumstances  surround- 
ing each  particular  case  whether  or  not  the  party  is  guilty 
of  laches.  (16  Cyc.  152;  Sayers  v.  Burkhardt,  85  Fed.  246, 
29  C.  C.  A.  137.)  As  was  said  by  the  supreme  court  of  Il- 
linois in  the  case  of  Oakley  v.  Hurlburt,  100  111.  204,  where 
the  owner  of  property  suffers  the  same  to  be  sold  for  taxes, 
and  the  purchaser  takes  possession  and  pays  taxes  for  the 
period  of  twelve  years,  the  owner  will  not  be  heard  to  allege 
under  such  circumstances  that  he  was  injured  in  that  way. 
In  this  case,  the  respondent  and  his  grantor  have  paid  the 
taxes  from  1895  to  the  commencement  of  this  suit  and  the 
appellant  has  never  paid  one  cent  of  taxes.  A  person  may 
by  his  own  acts  or  by  his  own  omission  to  act,  waive  a  right 
w^hich  he  might  otherwise  have  under  the  provisions  of  the 
constitution.  (8  Cyc.  791.)  The  certificate  of  sale  issued  in 
July,  1896,  for  the  delinquent  taxes  for  the  year  1895  is  not 
void,  and  the  deed  made  in  April,  1905,  upon  said  tax  sale 
^certificate,  even  though  the  tax  deed  covers  sales  for  other 
years,  would  not  for  that  reason  be  void.  While  it  is  true 
that  after  property  has  once  been  sold  for  delinquent  taxes 
to  the  county,  it  cannot  again  be  offered  for  sale  during  the 
period  of  redemption,  still  if  the  sale  in  1896  was  valid,  and 
the  deed  issued  thereon  is  valid,  it  is  immaterial  whether  the 
subsequent  sales  are  valid  or  not.  The  grantee's  title  would 
be  complete  under  the  sale  made  in  1896  for  the  delinquent 
taxes  for  the  year  1895,  and  the  deed  issued  thereon. 

In  the  case  of  the  Co-operative  Savings  &  Loan  Assn.  v. 
4ireen,  5  Ida.  660,  51  Pac.  770,  this  court,  speaking  through 
Justice  Sullivan,  says: 

"Substantial  compliance  with  the  requirements  of  the  law 
in  making  assessment  is  all  that  is  necessary.  If  property  is 
subject  to  taxation,  it  cannot  escape  through  some  technical 
failure  of  the  oflScer  to  perform  his  duty,  unless  it  has  ac- 
tually misled  the  party  to  his  injury." 

The  appellant  not  being  in  a  position  to  question  the  regu- 
larity of  the  passage  of  the  amendatory  acts  under  which  the 
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tax  sale  was  held  and  the  certificate  and  deed  issued,  and  the 
law  having  been  substantially  complied  with,  and  it  appear- 
ing that  the  appellant  has  in  no  way  been  misled,  we  are 
clearly  of  the  opinion  that  he  should  not  escape  the  provisions 
of  the  law  as  to  the  taxation  of  his  property  and  the  divest- 
ment 6f  title  thereunder.  The  law  having  been  substantially 
complied  with,  and  the  sale  of  1896  for  the  delinquent  taxea 
for  1895  being  valid,  the  court  committed  no  error  in  holding^ 
that  the  plaintiff  had  been  divested  of  his  title  to  said  prop- 
erty. 

The  judgment  of  the  lower  court  will  be  afl5rmed  with 
costs. 

Ailshie,  C.  J.,  and  Sullivan,  J.,  concur. 


(January  20,  1908.) 

JOSEPH  C.  DUNBAR,   Respondent,  v.   WALTER   GRIP- 
PITHS,  Appellant. 

[93  Pae.  654.] 

Amendments  to  PLEADmos — A  Matter  of  Ooubse — ^Bight  ▲  Matteb 
07  Discretion. 

1.  Under  the  provisions  of  Bee.  4228,  Bev.  Stat.,  the  parties  may 
amend  any  pleading  once  as  a  matter  of  course  at  any  time  before 
answer  or  demurrer  filed,  or  after  demurrer  and  before  the  trial 
of  the  issue  of  law  thereon,  but  such  right  of  amendment  without 
leave  of  court  does  not  extend  beyond  the  time  allowed  by  law  for 
filing  a  demurrer  or  answer  where  no  such  pleading  has  in  fact 
been  filed,  and  the  right  to  thereafter  file  such  a  pleading  rests 
in  the  sound  discretion  of  the  court. 

2.  Under  sec.  4229,  Bev.  Stat.,  great  liberality  must  be  exer- 
cised in  the  allowance  of  amendments  to  pleadings. 

3.  Where  a  party  applies  to  the  court  under  see.  4229  for  per- 
mission to  file  an  amended  pleading,  and  the  application  is  one 
that  addresses  itself  solely  to  the  discretion  of  the  court  and  the 
party  asks  leave  to  make  a  showing  as  to  the  reasons  why  he  had 
not  previously  offered  the  amendment  and  why  he  has  delayed^ 
and  his  reasons  for  invoking  the  discretion  of  the  court,  it  is  an 
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abuse  of  discretion  for  the  court  to  refuse  to  permit  him  to  make 
Buch  showing  or  state  to  the  court  his  reasons  and  grounds  therefor, 
and  to  thereupon  deny  the  application  to  amend. 

4.  The  sound,  legal  discretion  of  the  trial  judge  will  be  deter- 
mined from  the  showing  made,  and  the  circumstances  under  which 
lueh  showing  was  made  or  offered  to  be  made. 
(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Seventh  Judicial 
District  for  the  County  of  Canyon.  Hon.  Frank  J.  Smith, 
Judge. 

Action  by  the  plaintiff  to  quiet  title  to  a  certain  tract  of 
real  estate.  Judgment  for  the  plaintiff  and  defendant  ap- 
pealed.   Reversed. 

Prank  Martin,  L.  L.  Peltham,  and  QriflSths  &  Griffiths,  for 
Api>ellant. 

Under  sec.  4228,  E^v.  Stat.,  and  under  the  code  system 
of  pleading  in  general,  the  defendant  is  entitled  to  amend  the 
answer  once  as  a  right,  and  without  first  obtaining  leave  of 
the  court.  This  section  is  identical  with  sec.  472  of  Deer- 
ing's  Code  of  Civil  Procedure  of  California,  which  had  been 
80  construed  at  the  time  our  section  was  enacted.  {Elder  v. 
Spinks,  53  Cal.  293;  McGary  v.  De  Pedrorena,  58  Cal.  91; 
Barron  v.  Deleval,  58  Cal.  95 ;  Hedges  v.  Dam,  72  Cal.  521, 
14  Pac.  133;  Curtiss  v.  Bachman,  84  Cal.  216,  24  Pac.  379; 
DurreU  v.  Dooner,  119  Cal.  413,  51  Pac.  628.) 

Tinder  sec.  4229,  Rev.  Stat,  it  was  the  duty  of  the  court, 
in  the  exercise  of  sound  judicial  discretion,  to  permit  defend- 
ant to  file  his  amended  answer.  But  instead  of  exercising  a 
gc»nnd  judicial  discretion  in  this  case,  it  appears  that  the  court 
exercised  a  very  arbitrary  and  unfair  discretion  in  not  per- 
mitting defendant  to  even  make  a  showing  in  the  matter. 
(1  Ency.  of  PL  &  Pr.,  516;  Bliss  on  Code  Pleading,  sec. 
430.) 

Kce  &  Thompson,  for  Respondent. 

The  principal  question  raised  by  the  defendant  in  this  case 
is  whether  the  court  erred  in  granting  the  motion  to  strike 
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R';;d  ani*^nded  arj^-x^r  from  the  fi!*^  when  the  same  was  filed 
<in  the  morriir?  of  the  d^.y  set  for  the  trial  of  the  cause, 
the  w:tn^s*es  of  the  plaintiff  bein?  in  conrt,  and  a  year  and 
one  iiiorith  havicgr  elapsed  between  the  filinfir  of  the  origrinal 
answer  and  the  day  set  for  the  trial,  during  all  of  which 
time  the  defense  stated  in  the  amended  answer  was  known  to 
the  rl^-fendant.  Under  these  circumstances,  there  was  no 
ahiLse  of  discretion  on  the  part  of  the  court  in  granting  plain- 
tiff's motion.  (Doiv  v.  Blake,  148  IlL  76,  39  Am.  St  Rep. 
156,  35  N.  E.  761 ;  Elyton  Land  Co,  v.  Denny,  108  Ala.  553, 
18  South.  561;  Eurlbut  v.  Interior  Conduit  d:  Insulation  Co,, 
28  N.  Y.  Supp.  1007,  8  Misc.  Rep.  100;  Brady  v.  Peck,  99 
Ky.  42,  34  S.  W.  906,  35  S.  W.  623;  Newton  v.  Terry  (Ky.), 
22  S.  W.  159;  Tulare  Bldg.  &  Loan  Assn.  v.  Coleman  (Cal.), 
44  Pac-  793 ;  Bransford  v.  Norwich  Union  Fire  Ins.  Soc.,  21 
Colo.  34,  39  Pae.  419;  Lewin  v.  Houston,  8  Tex,  94;  Foutty 
r.  Poar,  35  W.  Va.  70,  12  S.  B.  1096;  Atkeson  v.  Salyer 
(Ky.),  64  S.  W.  443;  Walbridge  v.  Tuller,  125  Mich,  218, 
M  N.  W.  133;  Miller  v.  Mitchell,  58  W.  Va.  431,  52  S.  E.  478; 
Hawlings  v.  Fisher,  110  Mich.  19,  67  N.  W,  977 ;  Chicago  etc. 
Ky.  Co.  V.  SJiaw,  63  Neb.  380,  88  N.  W.  508;  Hedges  v. 
Boach,  16  Neb.  673,  21  N.  W.  404;  Adams  v.  Chicago  Trust 
&  Savings  Bank,  54  IlL  App.  672;  Lewis  v.  Williams  (Tex.), 
91  S.  W.  247;  Board  of  Commrs.  v.  Castetter,  7  Ind.  App. 
309,  33  N.  E.  986,  34  N.  E.  687.) 

AILSIIIE,  C.  J. — This  appeal  is  from  the  judgment  and 
an  order  denying  a  motion  for  a  new  trial.  The  action  is 
one  to  quiet  title.  Plaintiff's  complaint  is- in  the  usual  form, 
allejs'ing  fee  simple  title  and  exclusive  right  of  possession. 
Defendant  answered  denying  plaintiff's  title  and  right  of 
possession  and  alleged  title  and  exclusive  possession  and 
right  of  possession  in  himself.  The  cause  was  tried  on  an 
am(m(led  complaint,  which  appears  to  have  been  filed  on  Sep- 
tember 2,  1904.  The  answer  was  filed  on  February  7,  1905. 
So  fur  as  the  record  is  concerned,  the  case  appears  to  have 
rested  without  any  further  proceedings  being  had  thereon 
<;xcept  the  taking  of  some  depositions^  until  March  l,  190& 
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The  case  seems  to  have  been  previously  set  for  trial  for  the 
latter  date.  Before  entering  upon  the  trial,  the  defendant 
filed  an  amended  answer  containing  the  same  denials  and 
affirmative  allegations  as  contained  in  his  original  answer, 
and  in  addition  thereto  alleging  that  he  was  the  owner  of  the 
property  in  question  and  that  he  deraigned  title  through 
a  sheriff's  deed  issued  on  an  execution  sale  in  a  case  wherein 
Sweet,  Dempster  &  Co.  had  procured  judgment  against 
"W.  C.  Dunbar,  a  brother  of  the  plaintiff.  Defendant  alleged 
that  while  W.  C.  Dunbar  was  heavily  indebted  and  in  an 
insolvent  condition,  he  purchased  this  tract  of  land  and  caused 
the  same  to  be  conveyed  to  his  brother  Hiram  C.  Dunbar,  and 
that  the  latter  acquired  no  interest  therein  and  paid  nothing 
whatever  therefor,  and  was  cognizant  of  the  fraud  being 
perpetrated  on  the  creditors  of  W.  C.  Dunbar,  and  that  in 
furtherance  of  the  fraudulent  purpose  and  with  a  view  to 
concealing  the  fraudulent  character  thereof,  Hiram  C.  Dun- 
bar transferred  the  property,  without  consideration,  and  in 
furtherance  of  the  fraud  upon  W.  C.  Dunbar's  creditors,  to 
the  plaintiff  herein.  It  was  further  alleged  that  the  transfer 
and  transaction  whereby  the  plaintiff  acquired  the  legal  title 
to  the  property  was  fraudulent  and  void  as  against  the  cred- 
itors of  William  C.  Dunbar,  and  that  in  truth  and  in  fact 
the  judgment  debtor,  William  C.  Dunbar,  at  all  times  prior 
to  the  execution  sale,  exercised  the  sole  and  exclusive  control 
and  right  of  possession  over  the  property.  The  defendant 
did  not  seek  any  affirmative  relief,  nor  did  he  ask  for  a  de- 
cree quieting  his  own  title,  but  only  prayed  that  the  plain- 
tiff's prayer  be  denied  and  that  his  action  be  dismissed. 
The  amended  answer  was  filed  March  1,  1906,  being  a  year 
and  one  month  after  the  filing  of  the  original  answer.  On 
motion  of  the  plaintiff  the  court  made  an  order  striking  the 
amended  answer  from  the  files  upon  the  ground  that  it  had 
not  been  made  until  the  time  set  for  the  trial  of  the  case, 
and  that  it  had  been  filed  without  leave  of  the  court.  The 
defendant  at  the  time  of  this  ruling  made  the  following 
statement  and  offer  to  the  court:  **If  there  is  any  reason 
vhy  any  terms  should  be  granted  to  the  other  side,  we  will 
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agree  to  anything  that  the  court  decides  in  this  matter.  We 
have  relied  upon  the  fact  that  we  would  have  the  right  to 
amend.  We  feel  that  if  the  court  will  give  us  permission, 
we  can  present  to  the  court  proper  showing  why  this  amend- 
ment has  not  been  made  before,  and  to  deny  us  this  right 
practically  denies  us  the  right  to  make  a  defense  in  this 
case.'*  The  court  denied  the  application  and  refused  to  give 
the  defendant  time  or  opportunity  to  make  a  showing  why  he 
should  be  allowed  to  go  to  trial  on  his  amended  answer  as 
presented  to  the  court.  The  trial  proceeded,  and  after  the 
plaintiff  rested,  the  defendant  submitted  evidence  tending  to 
prove  each  of  the  allegations  of  his  amended  answer  and 
tending  to  establish  that  the  equitable  title  rested  in  him, 
and  that  the  plaintiff's  legal  title  had  been  acquired  in  fraud 
of  the  creditors  of  the  judgment  debtor.  The  court  ex- 
cluded all  the  evidence  tending  to  establish  such  defense  and 
entered  judgment  against  the  defendant  and  in  favor  of  the 
plaintiff,  quieting  his  title.  The  defendant,  who  is  appellant 
in  this  court,  argues,  first,  that  under  the  provisions  of  sec- 
tion 4228,  Rev.  Stat.,  he  was  entitled  to  amend  his  answer 
as  a  matter  of  course,  at  any  time  before  actually  entering 
upon  the  trial  of  the  case.  That  portion  of  sec.  4228  on 
which  appellant  relies  is  as  follows:  "Any  pleading  may  be 
amended  once  by  the  party  of  course,  and  without  costs, 
at  any  time  before  answer  or  demurrer  filed,  or  after  de- 
murrer and  before  the  trial  of  the  issue  of  law  thereon,  by 
filing  the  same  as  amended,  and  serving  a  copy  on  the  adverse 
party,  who  may  have  ten  days  thereafter  in  which  to  answer 
or  demur  to  the  amended  pleading."  The  section  provides 
that,  *'Any  pleading  may  be  amended  once  by  the  party  of 
course,"  provided  that  he  does  so  ** before  answer  or  demur- 
rer filed,  or  after  demurrer  and  before  the  trial  of  the  issue 
of  law  thereon."  (Hedges  v.  Dam,  72  Cal.  520,  14  Pac.  133; 
Spooner  v.  Cody  (Cal.),  36  Pac.  104.)  The  language  of  this 
section  is  somewhat  uncertain  as  to  the  limitation  of  time 
v/ithin  which  this  amendment  may  be  made  as  a  matter  of 
course.    It  is  clear  to  us^  however,  that  where  an  answer  has 
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been  filed  and  a  demurrer  has  been  interposed,  that  either  the 
demurrer  or  answer  may  be  amended  as  a  matter  of  course 
at  any  time  "before  the  trial  of  the  issue  of  law  thereon." 
We  think,  however,  that  this  section  must  be  read  in  con- 
nection with  the  other  provisions  of  the  statute  (sees.  4174, 
4176  and  4140,  Rev.  Stat.)  fixing  the  time  for  demurrer  or 
answer  to  a  pleading,  A  plaintiff  may  demur  to  the  de- 
fendant's answer  within  ten  days  after  service  thereof  (sec. 
4193,  Rev.  Stat.)  If  he  does  not  demur  within  that  time, 
he  has  no  absolute  right  to  do  so  thereafter  without  leave  of 
court.  If  he  should  let  the  time  for  filing  a  demurrer  to  the 
answer  expire  without  demurring,  we  do  not  think  the  de- 
fendant would  thereafter  be  entitled  to  amend  his  answer 
as  a  matter  of  course,  but  would  be  then  bound  to  invoke  the 
discretion  of  the  court  (which  must  be  liberally  exercised) 
as  provided  for  under  sec.  4229.  In  this  case  we  think  the 
court  abused  its  discretion,  at  least  in  that  he  refused  to  allow 
the  defendant  to  make  a  showing  as  to  why  he  had  not  pre- 
viously filed  his  amended  answer  and  the  reasons  for  his 
delay.  Had  the  delay  caused  plaintiff  any  material  injury 
or  delay,  the  court  could  have  protected  him  by  imposing 
terms  on  defendant.  Defendant  might  have  been  able  to 
make  a  showing  that  would  have  established  a  clear  and  con- 
vincing case  of  abuse  of  discretion  on  the  part  of  the  court 
had  the  court  still  gone  ahead  and  made  the  order  striking 
the  amended  answer  from  the  files.  Since  that  showing  is 
not  before  us,  and  was  not  before  the  trial  court,  we  cannot 
surmise  or  anticipate  what  it  would  have  been;  but  in  view 
of  the  condition  of  the  case  and  the  pleadings  at  that  time, 
and  the  statement  of  counsel  and  the  refusal  of  the  court  to 
permit  a  showing,  the  whole  transaction  viewed  together  con- 
stitutes such  abuse  of  discretion  as  calls  for  a  reversal  of 
the  judgment.  This  court  has  often  expressed  the  view  that 
trial  courts  should  be  liberal  in  the  matter  of  permitting 
amendments  to  pleadings  where  it  appears  that  they  are  in 
good  faith  and  their  allowance  would  serve  the  ends  of  jus- 
tice.    {Kroetch  v.  Empire  MiU  Co.,  9  Ida.  277.  74  Pac.  868; 
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Kindall  v.  Liwoln  Hdw,  Co.,  10  Ida.  13,  76  Pac.  992 ;  Murphj/ 
V.  Russell  &  Co.,  8  Ida.  133,  67  Pac.  421.)  The  judgment 
will  be  reversed  and  a  new  trial  granted.  The  cause  is  re- 
manded accordingly.     Costs  awarded  in  favor  of  appellant. 

Sullivan  and  Stewart,  JJ.,  concur. 


(January  21,  1908.) 

LEE  YOUNG,  Appellant,  v.  EXTENSION    DITCH  CO., 

Respondent. 

[93  Pac.  772.] 

Costs  of  Appeal — ^Fees  op  Stenogbaphee  fob  Tbanscktbino  EvmsKOS 
— Costs  op  Maps  Attached  to  Transcbipt — Payment  op. 

1.  Under  the  rules  of  this  court  and  the  provisions  of  see.  5 
of  an  act  providing  for  the  appointment  of  stenographic  reporters 
of  the  district  court,  approved  February  9,  1899  (Sess.  Laws,  p. 
163),  the  statutory  fee  paid  by  a  party  to  an  action  to  the  reporter 
for  a  transcript  of  the  evidence  to  be  used  on  motion  for  a  new 
trial  and  appeal  may  be  taxed  as  costs  against  the  party  finally 
defeated  on  appeal. 

2.  The  general  theory  of  our  law  and  the  rules  of  the  court 
in  regard  to  costs  is  that  the  losing  party  shall  pay  them;  and 
the  prevailing  party,  on  appeal,  is  entitled  to  recover  the  amount 
paid  by  him  to  the  reporter  for  a  copy  of  the  evidence  whenever 
that  is  needed  on  appeal.  McDonald  v.  Burke,  3  Ida.  266,  cited 
and  approved. 

3.  In  the  passage  of  said  act,  approved  February  9,  1899,  the 
legislative  intent  was  not  to  amend  either  of  the  several  provisions 
of  the  Be\ised  Statutes  in  regard  to  the  losing  party  paying  the 
costs  necessarily  incurred  in  the  proceedings  in  which  such  costs  are 
made. 

4.  Only  necessary  costs  and  disbursements  can  be  recovered.  The 
general  rule  is  that  the  party  who  wins  on  appeal  is  entitled 
to  recover  his  necessary  costs  and  disbursements  on  such  appeal, 
although  the  case  finally  goes  against  him. 

5.  Under  the  provisions  of  Rule  6  of  the  rules  of  this  court, 
forty  pages  of  printed  brief  may  bo  allowed  and  taxed  as  costs 
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on  appeal,  and  under  paragraph  3  of  Bale  8,  the  expense  of  printing 
fhe  transcript  on  appeal  in  civil  oases  must  be  allowed  as  costs. 

6.  Under  paragraph  7  of  Bule  27,  maps  used  on  the  hearing  and 
necessary  to  be  examined  on  the  appeal  form  a  part  of  the 
transcript^  and  copies  thereof  must  be  attached  thereto,  and  the 
necessary  expense  of  making  the  same  may  be  taxed  as  costs  on  the 
appeaL 

7.  Under  the  provisions  of  Bule  19,  the  judge  may  order  the 
tiansmission  of  maps  and  otber  original  papers  to  the  supreme 
court  for  its  inspection,  and  that  method  of  presenting  maps  ought 
to  be  pursued  whenever  practicable  and  thus  save  costs. 

(Syllabus  by  the  court.) 

APPEAL  from  the  Digtrict  Court  of  Canyon  County. 
Hon.  Ed.  L.  Bryan,  Judge. 

Appeal  from  an  order  taxing  costs.    Affirmed, 

Stone  &  MacLane,  for  Appellant. 

"The  right  to  costs  on  appeal  or  writ  of  error  is  dependent 
solely  on  statute.  In  the  ahsence  of  special  statutory  au- 
thorization, such  costs  cannot  he  allowed The  courts 

have  no  discretion  in  refusing  or  allowing  costs,  except  such 
as  may  be  expressly  vested  in  them  by  statutory  provisions." 
("Costs,"  11  Cyc.  204,  205;  Baldwin  v.  Boulware,  82  Mo. 
App.  321;  Brown  v.  Wiiiehall,  4  Wash.  98,  29  Pac.  928;  Mc- 
Donald V.  Burke,  3  Ida.  266,  35  Am.  St.  Rep.  276,  28  Pac. 
440.) 

A  party  cannot  be  said  to  be  "finally  defeated"  (Sess. 
Laws  1899,  p.  163,  sec.  5)  until  the  action  is  "finally  deter- 
mined," and  the  last  clause,  as  applied  to  an  action,  has 
been  held  to  mean  "the  final  settlement  of  the  rights  of  the 
parties  beyond  all  appeal."  (Dean  v.  Marshall,  35  N.  T. 
Supp.  724;  3  Words  and  Phrases,  2798;  Baft  River  etc.  Co. 
V.  Lang  ford,  6  Ida.  30,  51  Pac.  1027.) 

Independent  of  the  statute  there  is  respectable  authority 
in  support  of  the  proposition  that  stenographer's  fees  in- 
curred  in  transcribing  shorthand  notes  for  use  in  preparing  a 
statement  on -motion  for  new  trial,  when  authorized  by  statute 
to  be  taxed,  are  taxable  as  costs  of  the  trial  court  at  the  con- 


Digitized  by 


Google 


128  TouNO  t».  Extension  Ditch  Co.        [14  Idaho, 

Argument  for  Bespondent. 

■  ■  < 

elusion  of  the  litigation,  and  not  as  costs  of  appeal.  {lAnne 
V.  Forresial,  51  IMinn.  249,  53  N.  W.  547,  653;  Wadleigh  v. 
Duluth  St.  Ry,  Co,,  92  Minn.  415,  100  N.  W.  104,  362;  Peitis 
r.  Green  River  Asphalt  Co.,  71  Neb.  513,  99  N.  W.  235,  101 
N.  W.  333.) 

There  is  no  authority  for  the  taxation  of  the  item  of  $20 
paid  for  prints  of  exhibits  or  maps  for  use  on  appeaL 

Richards  &  Haga,  for  Respondent. 

While  the  power  to  impose  costs  must  ultimately  be  found 
in  some  statute,  the  legislature  may  nevertheless  grant  the 
power  in  general  terms  to  the  courts,  which  in  turn  may 
make  rules  or  orders  under  which  costs  may  be  taxed  and 
imposed.  (11  Cyc.  24,  25;  Tesla  Elec.  Co.  v.  Scott,  101  Fed. 
524;  Jordan  v.  Agawam  Woolen  Co.,  13  Fed,  Cas.  No.  7516; 
Waite  V.  Vinson,  18  Mont.  410,  45  Pac.  552.) 

In  this  state  the  prevailing  party  on  appeal  is  entitled  to 
his  costs  and  disbursements,  but  when  a  new  trial  is  ordered 
or  a  judgment  modified,  the  costs  are  in  the  discretion  of  the 
supreme  court.     (Sees.  4900,  4906,  4913,  4912,  Rev.  Stat.) 

The  party  awarded  costs,  whether  by  statute  or  order  of 
court,  is  entitled  to  recover  all  his  necessary  disbursements 
and  costs.  {Anderson  v.  Ferguson-Bach  Sheep  Co.,  12  Ida. 
418,  86  Pac.  41;  State  v.  Baird,  13  Ida.  126,  89  Pac.  298,  301; 
SeUey  v.  Nichols,  32  How.  Pr.  182.) 

When  a  transcript  of  the  testimony  is  required  for  the 
proper  consideration  of  a  case  on  appeal,  the  statutory  fees 
of  the  stenographic  reporter  for  furnishing  such  transcript 
are  a  ** necessary  disbursement"  within  the  meaning  of  the 
statute,  and  the  amount  so  paid  may  be  taxed  as  other  costs 
on  appeal.     (Waite  v.  Vinson,  18  Mont.  410,  45  Pac.  552 
Rock  Springs  Nat.  Bank  v.  Luman   (Wyo.),  47  Pac.   73 
Raft  River  etc.  Co.  v.  Langford,  6  Ida.  30,  51  Pac.  1027 
McDonald  v.  Burke,  3  Ida.  266,  35  Am.  St.  Rep.  276,  28  Pac. 
440;  Phillips  v.  Corhin,  25  Colo.  567,  56  Pac.  180;  Young  v. 
Hughes,  39  Or.  586,  65  Pac.  987,  66  Pac.  272;  Novotny  v. 
Danforth,  9  S.  D.  412,  69  N.  W.  585;  Ellis  v.  Waite,  4  S.  D. 
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504,  57  N.  W.  232;  Palmer  v.  Palmer,  97  Iowa,  454,  66  N.  W. 
734;  Berkey  v.  Thompson,  126  Iowa,  394,  102  N.  W.  134; 
First  Nat.  Bank  v.  North,  6  Dak.  136,  41  N.  W.  736,  50 
N.  W.  621 ;  Sehley  v.  Nichols,  32  How.  Pr.  182 ;  Candler  v. 
Washoe  Lake  etc,  Co.,  28  Nev.  422,  82  Pac.  458;  Brandon 
V.  West,  28  Nev.  500,  83  Pac.  328;  Montana  Ore  Pur.  Co.  v. 
Boston  A  M.  etc.  Co.,  33  Mont.  400,  84  Pac.  796 ;  Wright  v. 
Wilson,  98  Ind.  112;  Turner  v.  Muskegon  etc.  Co.,  97  Mich. 
634,  57  N.  W.  192;  Stevens  v.  New  York  El.  B.  Co.,  9  N.  Y. 
Supp.  707,  58  Super.  569 ;  Park  v.  Central  By.  Co.,  68  N.  Y. 
Snpp.  460,  57  App.  Div.  569,  33  Misc.  Rep.  320 ;  Bidabock  v. 
Met.  etc.  Co.,  40.  N.  Y.  Supp.  938,  8  App.  Div.  309.) 

The  title  of  the  act  of  1899,  concerning  stenographic  re- 
porters, says  nothing  whatever  about  the  taxation  of  costs. 
The  act  nowhere  shows  that  the  legislature  intended  thereby 
to  amend  the  various  provisions  of  the  Revised  Statutes  re- 
garding the  taxation  of  costs,  and  the  title  of  the  act  is 
<;learly  insufficient  for  such  purpose.  This  act  should  be  con- 
strued so  as  to  harmonize  with  the  Revised  Statutes. 

The  cost  of  procuring  prints  of  the  exhibits  attached  to 
the  transcript  on  the  former  appeal  were  **  necessary  dis- 
bursements" within  the  meaning  of  the  statutes  of  this  state, 
and  were  necessary  for  use  upon  the  appeal. 

SULLIVAN,  J. — This  action  was  before  this  court  at  its 
February  term,  1907,  on  an  appeal  from  the  judgment  and  an 
order  denying  a  new  trial.  (13  Ida.  174,  89»Pac.  296.)  The 
judgment  appealed  from  was  for  $1,750.  This  court  reduced 
that  judgment  $750,  leaving  the  judgment  $1,000.  When  the 
remittitur  was  filed  in  the  lower  court,  the  respondent  here, 
who  was  appellant  on  the  first  appeal,  filed  a  memorandum 
of  costs  of  appeal  that  included,  among  other  items,  one  of 
$130  paid  the  stenographic  court  reporter  for  a  transcript 
of  the  evidence  used  in  preparing  his  statement  on  motion  for 
a  new  trial  and  on  appeal,  and  an  item  of  $20  paid  for  prints 
of  exhibits  of  maps  for  use  on  appeal.  This  appellant,  who 
was  respondent  on  the  former  appeal,  moved  to  tax  the  costs 
hy  striking  out  those  two  items  and  certain  others  from  the 
Idaho,  VoL  14r-9 
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cost-bill.  The  motion  was  denied  as  to  said  two  items.  Thi& 
appeal  is  from  the  order  of  the  court  refusing  to  strike  out 
those  two  items. 

We  will  first  consider  the  item  of  $130  paid  the  court  re^ 
porter  for  the  transcript  of  the  evidence.  Under  the  provisions 
of  sec.  5  of  an  act  entitled,  **An  act  to  provide  for  the  ap- 
pointment, duties  and  compensation  of  stenographic  re- 
porters of  the  district  courts,"  approved  February  9,  1899" 
(Sess.  Laws  1899,  p.  163),  it  is  made  the  duty  of  such  re- 
porters to  furnish,  on  the  application  of  the  attorney  general^ 
district  attorney,  or  any  party  to  a  suit  in  which  a  steno- 
graphic record  has  been  made,  a  typewritten  copy  of  the 
record,  or  any  part  thereof,  for  which  he  shall  be  entitled 
to  receive,  in  addition  to  his  salary,  a  fee  of  fifteen  cents  per 
hundred  words,  to  be  paid  by  the  party  requesting  the  same, 
and  to  be  taxed  as  costs  in  the  case  against  the  party  finally 
defeated  in  the  action.  The  act  of  1899  was  again  amended 
in  1907.     (Sess.  Laws  1907,  p.  542,) 

However,  the  amendment  of  1907  does  not  apply  to  this 
case. 

It  is  most  earnestly  contended  that  although  the  respondent 
won  on  the  former  appeal  and  succeeded  in  having  the  judg- 
ment reduced  nearly  one-half,  he  must,  nevertheless,  pay  tho 
stenographer  for  a  transcript  of  the  evidence  that  was  used  in 
the  preparation  of  the  transcript  on  appeal,  because  he  was 
finally  defeated  in  the  action.  He  was  compelled  to  take  the 
appeal  to  protect  his  rights,  and  succeeded  in  reducing  the 
judgment  $750.  It  was  necessary  for  him  to  have  a  tran- 
script of  the  reporter's  notes  in  order  to  prepare  his  tran- 
script on  appeal.  As  he  was  successful  in  that  proceeding,  at 
least  to  a  certain  extent,  he  is  entitled  to  recover  his  costs 
on  such  appeal,  and  a  part  of  those  costs  was  $130  paid- 
for  a  transcript  of  the  reporter's  notes.  We  think  the  pro- 
vision of  said  sec.  5  of  the  act  referred  to  contemplates^ 
that  the  cost  of  the  reporter's  notes  shall  be  taxed  against 
the  defeated  party  in  the  proceeding  in  which  they  are  used. 
To  illustrate:  If  a  plaintiff  procure  judgment  for  $5,000- 
against  a  defendant,  and  the  defendant  appeals,  and  in  order^ 
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to  prepare  his  transcript  on  appeal  it  is  necessary  for  him  to 
procure  a  copy  of  the  reporter's  notes,  and  he  pays  therefor, 
and  on  the  appeal  reduces  the  judgment  to  $500,  that  is  a 
final  determination  of  that  action  on  that  appeal,  and  appel- 
lant is  entitled  to  recover  of  the  respondent  the  amount  paid 
for  the  reporter's  notes.  The  general  theory  of  our  law  in 
regard  to  costs  is  that  the  losing  partj'  shall  pay  the  costs,  and 
it  would  be  most  unjust  to  compel  the  winnin<?  party  on  an 
appeal,  especially  where  there  is  any  considerable  change  in 
the  judgment  appealed  from,  to  pay  the  costs  of  the  appeal. 
And  we  do  not  think  that  the  legislature  intended  in  this  class 
or  kind  of  costs  or  fees  to  compel  the  successful  party  on  the 
appeal  to  pay  them.  The  determination  of  the  appeal  is  a 
final  determination  of  the  action  on  appeal,  and  the  costs 
made  thereon  are  separate  and  distinct  from  costs  made  in 
the  trial  court. 

We  have  not  overlooked  the  fact  that  the  payment  of  costs 
in  certain  cases  is  left  discretionary  with  the  judge  or  court. 
In  the  case  of  Raft  River  Land  &  Cattle  Co.  v,  Langford, 
6  Ida.  30,  51  Pac.  1027,  the  right  of  the  prevailing  party 
to  recover  the  amount  paid  by  him  for  a  copy  of  the  evidence 
from  the  court  reporter  was  considered.  The  fees  paid  for 
the  procuring  of  a  transcript  of  the  evidence  from  the  court 
reporter  to  be  used  on  motion  for  a  new  trial,  in  case  an  appeal 
is  taken,  are  costs  incurred  on  the  appeal  and  are  taxable  as 
snch. 

In  McDonald  v.  Burke,  3  Ida.  266,  35  Am.  St.  Rep.  276,  28 
Pac.  440,  where  a  question  similar  to  the  one  under  considera- 
tion was  passed  upon  and  the  fees  of  the  stenographer  were 
there  disallowed  because  the  services  charged  for  were  not 
rendered  by  the  court  stenographer,  the  party  employed  a 
private  stenographer  and  charged  as  fees  such  stenographer's 
compensation  for  work  done  as  a  private  stenographer.  We 
do  not  think,  in  the  passage  of  said  act,  the  legislature  in- 
tended to  amend  the  various  provisions  of  the  Revised  Stat- 
ates  regarding  taxation  of  costs;  if  it  did  do  so,  the  title 
of  the  act  is  clearly  insufficient  for  that  purpose.  The  pro- 
visions of  said  act  in  regard  to  the  taxation  of  costs  should 
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be  eonstraed  harmoniously  with  the  other  provisions  of  the 
statute. 

It  is  only  necessary  costs  and  disbursements  that  can  be 
recovered  either  under  the  statute  or  rules  of  the  court,  and 
when  a  plaintiff  has  recovered  a  much  larger  judgment  in  the 
trial  court  than  he  is  entitled  to,  and  the  defendant  is  re- 
quired to  appeal  to  protect  his  rights  and  wins  on  the  ap- 
peal, he  is  entitled  to  the  necessary  costs  incurred  by  him  on 
the  appeal,  although  the  case  ultimately  goes  against  him. 

It  is  contended  by  counsel  that  the  item  of  $20  for  the 
prints  of  maps  for  use  on  appeal  should  not  be  allowed. 
Under  Rule  6  of  the  rules  of  this  court  the  cost  of  printing, 
not  to  exceed  forty  pages  of  brief,  must  be  allowed  taxed 
as  costs,  and  under  paragraph  3,  Rule  8,  the  expense  of  print- 
ing the  transcript  on  appeal  in  civil  cases  and  the  pleadings, 
affidavits  or  other  papers  constituting  the  record  in  original 
proceedings  in  this  court,  must  be  allowed,  as  costs.  Par- 
agraph 7  of  Rule  27  provides  that  whenever  a  map  forms  a 
part  of  the  transcript,  the  appellant  must  furnish  six  copies 
thereof,  one  to  be  attached  to  each  of  the  six  copies  of  the 
transcript  filed  with  the  clerk.  That  provision  was  complied 
with  in  this  case  by  furnishing  blue-prints  of  maps  and  at- 
taching them  to  the  transcript,  and  it  is  a  necessary  cost  on 
appeal,  and  we  think  should  be  allowed  as  such,  it  being  con- 
fddered  a  part  of  the  printed  transcript.  Maps  introduced 
in  evidence  on  the  trial  need  not  be  printed,  if  the  parties 
will  take  advantage  of  the  provisions  of  Rule  19,  by  getting 
an  order  from  the  trial  judge  for  the  transmission  of  such 
maps  to  the  supreme  court  for  inspection  there,  or  by  stipula- 
tion of  counsel  that  the  originals  may  be  used  on  the  appeal 
In  order  to  avoid  costs,  this  procedure  should  be  adopted  i 
whenever  it  is  practicable.  We  think  the  court  did  not  err  i 
in  allowing  the  item  of  $20  for  prints  of  maps.  | 

The  order  taxing  costs  must  be  affirmed  and  it  is  so  ordered.         | 
Costs  of  this  appeal  are  awarded  to  the  respondent  j 

Ailshie,  C.  J.,  and  Stewart,  J.,  concur.  I 
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(Jannaiy  25,  1908.) 

0.  K  MESBRVET,  Road  Overseer,  Respondent,  v.  S.  K 
GULLIFORD,  AppeUant. 

[93  Pac.  780.] 

ElOHWAYS — ^PRESCRIPTIVS    BlGHT — ALLEGATIONS    OF    COMPT.AINT — HlOH- 

WAT8  Duly  LAn>  Ottp  or  Erected— Penalty  for  Obstructing — 
Board  of  Oounty  Ck>MMissioNERs — ^Duties  op  with  Reference  to 
Highways — ^Methods  of  Establishinq  Highways — Duty  of  Road 
Ofsrselbi — Obstructions — ^Removal  of — ^Rioht  to  Maintain  Ac- 
tion— ^BoAD  Overseer  Public  Officer— Adverse  Possession — ^Pub- 
lic Easement — ^Minute-book — ^Road-book — Secondary  Evidence — 
Presumption  in  Favor  of  Acts  of  Officers — ^Width  of  High- 
ways ESTABUSHED  BY  PRESCRIPTION — MEANING  OF  PhILVSE,  "MORE 

Than  Ten  Years" — ^Failure  to  Find  on  Material  Issues. 

1.  Held,  that  this  action  was  brought  concerning  a  road  that  has 
become  a  highway  by  user  as  defined  by  the  provisions  of  sec. 
851,  Bev.  Stat.,  as  amended  by  act  of  1893  (Sess.  Laws  1893, 
p.  12). 

2.  The  provisions  of  sec.  960,  Bev.  Stat.,  apply  to  encroachments 
upon  highways  "duly  laid  out  or  erected,"  and  the  penalty  pre- 
aeribed  in  sec  963,  Rev.  Stat.,  for  making  encroachments  upon 
public  highways,  applies  to  such  highways  and  does  not  apply  to 
highways  established  by  prescription  or  user  before  such  highways 
haTB  been  recorded  as  provided  by  law. 

3.  Roads  are  defined  by  sec.  851,  Rev.  Stat,  as  amended  by  Sess. 
Laws  1893,  p.  12,  as  "roads  laid  out  and  recorded  as  highways 
by  order  of  the  board,"  and  also  all  roads  "used  as  such  for  a 
period  of  five  years,"  provided  the  latter  shall  have  been  worked 
and  kept  up  at  the  expense  of  the  public  or  located  and  recorded 
by  order  of  the  board  of  county  commissioners,  are  declared 
to  be  highways. 

4.  Roads  used  as  such  for  a  period  of  five  years,  that  have  been 
worked  and  kept  up  at  public  expense,  are  public  highways 
whether  they  are  recorded  or  not. 

5.  The  road  overseer  is  the  proper  party,  under  our  statute, 
to  bring  an  action  to  abate  a  nuisance  when  such  nuisance  con* 
gists  of  an  obstruction  to  a  public  highway  within  his  district. 

6.  It  is  not  necessary  in  an  action  to  remove  an  obstruction  from 
a  highway  established  by  user,  to  allege  title  to  a  hiprhway  by 
adverse  possession,  under  the  provisions  of  sec.  4039,  Rev.  Stat., 
aa  the  only  right  acquired  by  the  public  is  an  easement  in  the 
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land,  consisting  of  a  right  to  pass  over  the  same  and  keep  the 
highway  in  repair.  The  legal  title  to  the  land  remains  in  the  owner 
of  the  abutting  land. 

7.  The  public  use  of  a  highway  for  the  statutory  period  and  the 
keeping  of  it  in  repair  at  public  expense  is  all  that  is  necessary 
to  establish  a  highway  by  prescription.  The  consent  of  the  owner 
of  the  land,  or  his  dissent,  makes  no  difference. 

8.  Either  the  "Minute-book"  or  the  "Road-book"  required  to 
be  kept  by  the  board  of  county  commissioners,  under  the  provisions 
of  sees.  853  and  1754,  Eev.  Stat.,  is  competent  evidence  to  show  the 
appointment  of  a  road  overseer,  and  his  testimony  may  be  received 
upon  that  question. 

9.  There  is  no  presumption  of  official  irregularity  and  the  one 
asserting  such  official  irregularity  has  the  burden  of  proving  it. 

10.  The  road  overseer  is  an  elective  officer,  and  the  board  of 
county  commissioners  has  the  appointing  power  in  case  of  a  vacancy 
in  that  office. 

11.  Under  the  provisions  of  sec.  932,  Rev.  Stat.,  all  highways, 
except  alleys  and  bridges,  must  be  at  least  fifty  feet  wide,  ex- 
cepting those  existing  prior  to  the  enactment  of  that  section  of  a 
less  width,  and  the  width  of  roads  or  highways  established  by 
priescription  or  public  use  must  be  determined  from  a  consideration 
of  the  facts  and  circumstances  peculiar  to  the  case,  and  is  pre- 
sumed to  be  fifty  feet,  unless  the  facts  and  circumstances  of  the  case 
clearly  indicate  that  the  ownjer,  over  whose  land  the  road  runs, 
has  limited  the  width  of  said  road  to  a  less  width  than  fifty 
feet  prior  to  the  time  said  road  became  a  highway  by  user. 

12.  Where  it  is  alleged  in  the  complaint  that  for  more  than 
ten  years  immediately  preceding  the  commencement  of  the  action 
the  road  had  been  traveled  by  the  public  generally,  it  is  error  for 
the  court  to  admit  evidence  that  such  road  was  established  by  public 
user  for  more  than  nineteen  years  prior  to  the  commencement  of  the 
action,  and  find  that  a  highway  had  there  been  established  by  user 
under  a  law  that  did  not  require  such  highway  to  be  kept  up  at 
public  expense,  which  law  had  been  amended  more  than  thirteen 
years  prior  to  the  commencement  of  this  action,  and  under  which 
amendment  this  action  was  brought. 

13.  As  this  action  was  brought  under  the  provisions  of  the 
law  requiring  roads  to  be  used  by  the  general  public  and  kept  up  at 
public  expense  for  five  years,  it  was  error  for  the  court  not  to  find 
whether  said  road  had  been  kept  up  at  public  expense  for  that 
period. 

14.  It  was  error  to  hold  that  said  road  had  been  established 
under  a  law  which  did  not  require  it  to  be  kept  up  at  publie 
expense,  and  which  had  been  repealed  more  than  thirteen  years 
prior  to  the  commencement  of  this  action. 
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15.  The  allegation  that  a  road  has  been  used  as  a  pnblie  highway 
for  more  than  ten  years  prior  to  the  commencement  of  an  action 
cannot  be  treated  as  definitely  describing  a  longer  period  than  ten 
years  and  one  day. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Sixth  Judicial  District 
for  Fremont  County.    Hon.  J.  M.  Stevens,  Judge. 

Action  by  road  overseer  to  remove  an  obstruction  in  a  pub- 
lic highway  alleged  to  have  been  established  by  prescription. 
Judgment  for  plaintiff.    BeversecL 

Caleb  Jones,  for  Appellant. 

"The  words  'duly  laid  out  or  erected'  have  reference  to  the 
formal  or  official  action,  which  the  law  enjoins  upon  those 
charged  with  the  duty  of  establishing  public  highways." 
{Freshour  v.  Hihn,  99  Cal.  443,  34  Pac.  87.) 

"The  statute,  fixing  a  penalty  for  encroachment  upon  high- 
ways, applies  only  to  those  laid  out  as  provided  by  law,  and 
not  to  those  which  have  become  highways  by  public  user." 
{Parker  v.  People,  22  Mich.  93,-  State  v.  Bahcock,  42  Wis. 
138.) 

The  California  court  recognizes  the  fact,  as  contended  for 
by  appellants,  that  a  road  overseer  has  absolutely  no  authority 
to  officially  institute  an  action  for  the  abatement  of  a  public 
nuisance,  unless  he  is  especially  authorized  by  statute. 
(Smith  V.  Talbot,  77  Cal.  16,  18  Pac.  795.)  What  law  au- 
thorizes a  road  overseer  to  bring  actions  for  the  abatement  of 
public  nuisances  under  the  facts  set  forth  in  plaintiff's  com- 
plaint! It  is  true  he  is  authorized  by  sees.  960  and  963,  Rev. 
Stat.,  to  bring  an  action,  but  then  only  under  special  cir- 
cumstances, and  those  circumstances  are  not  alleged  to  exist  in 
this  action. 

The  court  erred  in  refusing  to  strike  from  the  record  all  evi- 
dence in  relation  to  the  appointment  of  0.  K.  Meservy  as  road 
overseer.  The  records  of  public  officers  are  the  best  evidence 
of  their  contents  and  existence,  and  secondary  evidence  thereof 
in  admissible  only  upon  proper  showing  that  the  original  can- 
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not  be  produced.  (Hurley  r.  City  of  West  8t  Paul,  83  'Mhm. 
401.  S6  N.  W.  427;  10  Enoy.  of  Ev.  809.) 

Our  statutes  provide  in  what  record  all  matters  pertaining^ 
to  roads  and  road  districts  shall  be  kept ;  i.  e.,  a  ** road-book." 
The  "road-book"  was  the  only  primary  evidence  of  facts, 
sought  to  be  shown  by  the  introduction  of  secondary  evidence 
contained  in  minute-books  of  commissioners'  proceedings. 
(10  Ency.  of  Ev.  720,  721,  809,  875  and  934.)  "The  com- 
missioners of  highways  are  required  by  law  to  keep  a  record 
of  their  proceedings  at  all  meetings,  and  such  records  are  the 
only  legal  evidence  of  the  action  to  which  they  refer,  and 
cannot  be  contradicted,  aided,  or  supplemented  by  parol  evi- 
dence/' (O'Connell  v.  Chicago  T.  T.  B.  Co.,  184  111.  308,  56 
K  E.  355.) 

The  plaintiff  does  not  even  claim  the  road  to  have  been  used 
for  more  than  ten  years  and  a  day,  for  the  words  "more  than 
ten  years"  mean  nothing  more.  {Bauserman  v.  Blunt,  147 
U.  S.  647,  13  Sup.  Ct.  466,  37  L.  ed.  316.)  "The  existence 
of  the  highway  by  prescription  is  not  shown  by  evidence  of 
the  indefinite  and  indiscriminate  use  of  a  wide  extent  of  open 
prairie  and  the  various  wagon  tracks  thereon,  during  the 
prescriptive  period."  {Friel  v.  People,  4  Colo.  App.  259,  35 
Pac.  676.)  "The  mere  fact  that  individuals,  many  or  few, 
may  have  traveled  along  this  road  or  over  the  same  for  more 
than  fifteen  years  is  not  enough  to  constitute  a  public  high- 
way where  the  land  itself  is  vacant  and  unoccupied,  as  this 
has  been,  and  where  no  action  has  been  taken  by  the  public 
authorities  to  constitute  the  road  a  public  highway,  or  to  keep 
it  in  repair,  or  to  maintain  it  as  such.  {Smith  v.  Smith,  34 
Kan.  293,  301,  8  Pac.  385,  390,  and  authorities  there  cited; 
Angell  on  Highways,  3d  ed.,  sec.  151 ;  State  v.  Horn,  35  Kan. 
717,  12  Pac.  149.) 

"The  best  evidence  of  user  by  the  public  is  the  fact  that  the 
proper  authorities  have  appointed  overseers  and  designated 
hands  to  work  and  assumed  the  responsibility  of  keeping  the 
way  in  repair,"  (Hosier  v.  Vincent,  34  Iowa,  478 j  State  v. 
Fisher,  117  N.  C,  733,  23  S.  E.  158.) 
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Sotde  &  Soule,  for  Bespondent. 

The  complaint  in  this  ease  was  filed  under  the  sections  of 
the  California  statutes,  of  which  sees.  960  and  963,  Rev.  Stat., 
are  an  exact  copy. 

This  case  of  Freshour  v.  Hihn,  99  Cal.  443,  34  Pac.  87,  is 
exactly  like  the  case  at  bar  in  every  particular  and  under 
identical  facts,  and  every  issue  is  decided  in  favor  of  respond- 
ent We  are  willing  to  rest  the  question  of  the  pleadings 
and  the  sufficiency  of  the  complaint  on  this  case  alone. 

The  question  as  to  the  authority  of  the  road  overseer  to 
bring  an  action  like  the  one  at  bar  has  been  expressly  decided 
by  this  court  in  the  case  of  Cfross  v.  McNutt,  4  Ida.  286,  300, 
38  Pac.  935.  The  road  overseer  of  a  road  district  is  the  only 
public  officer  under  our  statutes  that  under  any  circumstances 
can  bring  an  action  to  remove  an  obstruction  from  a  public 
highway.  {Hall  v.  Kauffman,  106  Cal.  451,  39  Pac.  756;  San 
Benito  County  v.  Whitesides,  51  Cal.  416 ;  Bailey  v.  Dale,  71 
CaL  34, 11  Pac.  804.) 

Sec.  4039,  Rev.  Stat.,  has  no  application  whatever  to  pub- 
lic highways  since,  under  the  laws  of  Idaho,  the  public  never 
owns  the  legal  title  to  the  land  over  which  a  highway  extends. 
All  the  right  the  public  or  county  ever  acquire  or  ever  claim 
is  an  easement  in  the  land  with  the  right  to  pass  over  the 
same.  The  legal  title  still  remains  in  the  owner  of  the  ad- 
joining land.  (Sec.  860,  Rev.  Stat.)  It  is  never  necessary 
to  allege  adverse  possession  in  an  action  like  the  one  at  bar. 
All  that  is  required  is  that  the  road  be  used  as  a  public  high- 
way for  the  statutory  period,  and  whether  or  not  the  claim 
was  adverse  makes  no  difiference.  The  consent  of  the  owner 
of  the  land  or  his  dissent  makes  no  difference.  (Oross  v,  Mc- 
Nutt, 4  Ida.  300,  38  Pac.  935,  on  rehearing;  Thurston  County 
V.  Walker,  27  Wash.  500,  67  Pac.  1099;  Bolger  v.  Foss,  65 
Cal.  250,  3  Pac.  871.) 

It  is  competent  for  the  plaintiff  to  testify  that  he  was  the 
road  overseer.  (Barry  v.  Smith,  191  Mass.  78,  77  N.  E.  1099, 
5  L.  R.  A.,  N.  S.,  1028.)  The  appointment  was  also  proven 
hy  record  evidence. 
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The  original  ** minute-book"  of  the  county  commissioners* 
proceedings  was  the  original  record,  and  the  road-book  is  by 
law  necessarily  secondary  evidence.  The  presumption  of  law 
is  that  public  oflBcers  act  within  their  authority  until  tiie 
contrary  is  shown,  and  the  making  of  the  appointment  of  road 
overseer  raises  the  presumption  that  there  was  a  vacancy. 
(16  Cyc.  1076,  c;  Mercer  Co.  Traction  Co.  v.  United  N.  J, 
i?.  Co,,  64  N.  J.  Eq.  588,  54  Atl.  819.)  The  board  could 
legally  act  in  making  the  appointment  if  a  vacancy  existed, 
and  since  the  record  is  silent  on  this  question,  the  presump- 
tion is  that  the  board  acted  within  the  law  and  that  the 
vacancy  did  exist.  (Collins  v.  Valleau,  79  Iowa,  626,  44  N. 
W.  904;  16  Cyc.  1076.) 

The  commissioners  need  only  comply  substantially  with  the 
statutes;  technical  objections  will  be  overlooked.  {Canyon 
County  V.  Toole,  8  Ida,  501,  69  Pac.  320.) 

The  court  will  not  presume  any  fact  or  omission  to  vitiate 
the  action  of  public  officers,  and  when  by  statute  they  are 
required  to  do  any  act  as  preliminary  to  another,  it  will  be 
presumed  that  they  have  discharged  their  duty.  (Ballerino 
V.  Mason,  83  Cal.  447,  23  Pac.  530;  Dunlap  v.  Monroe,  11  U. 
S.  (7  Cranch)  242,  3  L.  ed.  329.) 

SULLIVAN,  J. — This  action  was  commenced  by  the  plain- 
tiff  as  road  overseer,  against  the  defendant,  who  is  appellant 
here,  to  compel  him  to  remove  certain  fences  and  gate,  which 
it  is  alleged  constitute  an  obstruction  to  a  highway.  This 
action  was  commenced  on  May  23,  1906,  and  it  is  alleged 
that  for  more  than  ten  years  immediately  preceding  the  com- 
mencement of  this  action,  "continuously  and  uninterruptedly, 
except  when  interfered  with  during  the  past  two  years  by 
the  defendant,' 'the  public  generally  have  enjoyed  and  used 
a  public  highway  over,  across  and  through  certain  lands,  de- 
scribing them,  and  that  with  the  exception  of  the  past  two 
years,  when  interfered  with  by  the  defendant,  said  road  has 
been  used  and  worked  and  kept  up  at  the  expense  of  the  pub- 
lic as  a  highway  for  the  convenience  of  the  public  under  the 
direction  and  supervision  of  the  board  of  county  commia* 
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sioners  of  Fremont  county.  It  is  also  alleged  that  more  than 
ten  days  prior  to  the  commencement  of  this  action,  plaintiff 
served  personally  upon  the  defendant  written  notice  requiring 
him  to  remove  said  obstruction  from  said  highway  within  ten 
days  from  the  service  of  notice,  and  prays  that  the  defendant 
be  restricted  from  maintaining  such  obstructions  to  said  high- 
way, and  that  they  be  abated  as  a  public  nuisance,  and  that 
he  have  judgment  against  the  defendant  for  $10  per  day  bs 
damages  for  every  day  that  such  obstructions  remain  upon 
said  public  highway  after  the  service  of  said  notice. 

Those  allegations  were  denied  by  the  answer.  The  answer 
also  denies  on  information  or  belief  that  the  plaintiff  is  road 
overseer  of  Road  District  No.  20  in  Fremont  county,  as  al- 
leged in  the  complaint,  and  denies  that  said  gate  and  fences  are 
obstructions  to  any  highway  or  encroachments  thereon. 

The  cause  was  tried  by  the  court  without  a  jury,  and  the 
court  found  that  the  plaintiff  was  the  duly  qualified  and  act- 
ing road  overseer  of  Road  District  No.  20  in  Fremont  county; 
that  said  district  was  created  by  order  of  the  board  of  county 
commissioners  on  April  24,  1902 ;  that  the  defendant  was  the 
owner  of  a  certain  tract  of  land  in  said:  road  district,  describ- 
ing it,  and  that  from  1887  to  the  spring  of  1905,  the  road 
described  in  the  complaint  was  continuously  and  uninterrupt- 
edly used  and  traveled  by  the  public  as  a  public  road,  and 
that  the  same  was  necessary  for  the  convenience  and  use  of 
public  travel ;  that  sometime  during  the  spring  of  1905,  the  de- 
fendant erected  fences  and  other  obstructions  across  the  north 
end  of  said  highway,  and  also  maintains  various  structures, 
fences  and  obstructions  in  and  across  said  highway,  and  there- 
by shuts  off  and  segregates  the  same  from  the  public  highway 
extending  on  either  end  of  the  same,  and  thereby  shuts  out 
and  prevents  the  public  from  using  such  highway  for  public 
travel ;  that  written  notice  was  properly  served  on  the  defend- 
ant, requiring  him  to  remove  such  obstructions  more  than  ten 
days  prior  to  the  commencement  of  this  action. 

As  conclusions  of  law,  the  court  finds  that  the  fence  and  ob- 
structions placed  upon  said  highway  are  a  nuisance  and  should 
be  abated,  and  the  defendant  be  enjoined  from  further  ob- 
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structing  said  highway;  that  the  strip  of  land  described  in 
the  findings  has  been  used  and  traveled  by  the  public  for  such 
length  of  time  that  the  same  has  become  a  highway  by  user, 
and  that  said  strip  of  land  is  a  public  highway.  Judgment 
was  entered  in  accordance  with  said  findings  and  conclusions 
of  law  in  favor  of  the  plaintiff.  The  appeal  is  from  the  judg- 
ment. 

Counsel  for  appellant  assigns  a  great  many  errors  going 
to  the  action  of  the  court  in  overruling  a  demurrer  to  the 
amended  complaint,  the  admission  and  rejection  of  evidence, 
and  that  the  findings  of  fact  are  not  sufScient  to  support 
the  judgment;  that  such  findings  are  not  supported  by  the 
evidence  and  are  in  direct  opposition  thereto  and  are  not  re- 
sponsive to  the  issues  in  the  case.  At  the  outset,  it  is  con- 
tended by  counsel  for  appellants  that  this  action  is  brought 
under  the  provisions  of  sees.  960  and  963,  Rev.  Stat.,  which 
sections  are  as  follows: 

*'Sec.  960.  If  any  highway  duly  laid  out  or  erected  is 
encroached  upon  by  fences,  buildings,  or  otherwise,  the  road 
overseer  of  the  district  may,  orally  or  in  writing,  require  the 
encroachment  to  be  removed  from  the  highway." 

''Sec.  963.  If  the  encroachment  is  denied,  and  the  owner, 
occupant,  or  person  controlling  the  matter  or  thing  charged 
with  being  an  encroachment,  refuses  to  remove  or  to  permit 
the  removal  thereof,  the  road  overseer  must  commence  in 
the  proper  court  an  action  to  abate  the  same  as  a  nuisance; 
and  if  he  recovers  judgment,  he  may,  in  addition  to  having 
the  same  abated,  recover  ten  dollars  for  every  day  such 
nuisance  remained  after  notice,  as  also  his  costs  in  such  ac- 
tion." 

This  action  was  brought  concerning  a  road  that  had  been 
established  under  the  provisions  of  sec.  851,  Rev.  Stat.,  as 
amended  by  laws  1899,  p.  12,  by  user  and  by  being  kept  up 
at  public  expense,  and  not  in  regard  to  a  road  that  had  been 
duly  laid  out,  erected  or  recorded  by  order  of  the  board  of 
county  commissioners. 

The  provisions  of  said  sec.  960  apply  to  encroachments  up- 
on  highways  **duly  laid  out  or  erected,"  and  it  is  not  alleged 
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in  the  complaint  that  the  highway  referred  to  therein  had 
been  duly  laid  out  or  erected,  but  that  it  had  been  used, 
worked  and  kept  up  at  the  expense  of  the  public  as  a  public 
highway  for  a  period  of  more  than  ten  years  prior  to  the  com- 
mencement of  this  suit.  There  is  nothing  in  this  contention, 
for  under  the  allegations  of  the  complaint,  the  highway  re- 
ferred to  was  one  established  by  user  and  not  one  that  had 
been  **duly  laid  out  or  erected*'  by  the  board  of  county  com- 
missioners. Said  sec.  963  provides  for  a  penalty  against  one 
who  has  made  encroachments  upon  a  public  highway  and  re- 
fuses to  remove  them  after  notice  has  been  served  upon  him 
for  the  removal  thereof.  There  is  a  distinction  between  an 
-encroachment  and  an  obstruction.  A  penalty  was  asked  for 
in  the  prayer  of  the  complaint,  but  the  court,  no  doubt,  tak- 
ing the  view  that  the  penalty  there  prescribed  applied  only 
to  highways  that  had  been  duly  laid  out  or  erected  by  the 
toard  of  county  commissioners,  or  recorded  as  provided  by 
law,  and  not  to  highways  that  had  been  established  by  pre- 
rBcription  or  user,  did  not  enter  any  judgment  against  the  de- 
fendant for  the  penalty.  However,  the  court  failed  to  give 
the  road  overseer  judgment  for  any  penalty  whatever,  and 
the  defendant  has  no  cause  of  complaint  because  of  the  court's 
refusal  to  enter  judgment  against  him  for  the  penalty.  Under 
a  statute  like  our  sections  960  and  963,  the  supreme  court  of 
California  in  Freshour  v.  Efftn,  99  Cal.  443,  34  Pac.  87,  held 
that  the  right  of  a  road  overseer  to  recover  the  penalty  of  $10 
per  day  for  obstructing  a  highway  does  not  extend  to  a  case 
where  the  highway  is  established  by  user  or  abandonment  to 
the  public  and  has  not  been  recorded  as  a  highway,  and  we 
^hink  that  is  the  correct  view  of  that  matter  under  our  stat- 
tite.  {Parker  v.  People,  22  Mich.  93;  State  v.  Babcock,  42 
Wis.  138.) 

Under  the  provisions  of  subd.  2,  sec.  870,  as  amended  by 
laws  1899,  p.  127,  the  board  of  county  commissioners  are 
required  to  cause  to  be  surveyed,  viewed,  laid  out,  recorded, 
opened  and  worked  such  highways  as  are  necessary  for  pub- 
lic convenience.  There  is  no  allegation  in  the  complaint  show- 
ing that  the  highway  referred  to  therein  has  been  duly  re- 
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corded  as  provided  by  said  section.  Roads  are  defined  by  sec. 
851,  Rev.  Stat.,  as  amended  by  Session  Laws  1833,  p.  12,  as 
follows : 

"Roads  laid  out  and  recorded  as  highway's  by  order  of  the 
board  of  county  commissioners,  and  all  roads  used  as  such 
for  a  period  of  five  years,  provided  the  latter  shall  have  been 
worked  and  kept  up  at  the  expense  of  the  public,  or  located 
and  recorded  by  order  of  the  board  of  county  commissioners, 
are  highways." 

It  will  be  observed  from  those  provisions  that  in  order  to 
establish  a  road  as  a  highway,  it  does  not  necessarily  need  to 
be  recorded;  that  is,  that  class  of  roads  used  as  such  for  a 
period  of  five  years  that  have  been  worked  and  kept  up  at 
the  expense  of  the  public,  are  highways  whether  they  are  re- 
corded or  not. 

It  is  next  contended  by  counsel  for  appellant  that  the  road 
overseer  has  no  authority  to  bring  an  action  to  remove  ob- 
structions from  a  highway.  Under  the  provisions  of  sec.  873, 
Rev.  Stat.,  as  amended  by  Session  Laws  1899,  p.  128,  the  road 
overseers,  under  the  direction,  supervision  and  pursuant  to 
the  order  of  the  board  of  county  commissioners,  must  take 
charge  of  the  public  highways  within  their  respective  districts 
and  keep  them  clear  from  obstructions  and  in  good  repair. 
The  highways  established  by  user  or  prescription  are  thereby 
placed  under  the  control  of  the  road  overseer  subject  to  the 
order  of  the  board,  and  it  is  made  his  duty  to  keep  such  high- 
ways clear  from  obstructions  and  in  good  repair.  Under  the 
provisions  of  said  section,  the  road  overseer  is  authorized  to 
remove  obstructions  from  highways  established  by  user,  and 
we  think  he  has  full  authority,  under  the  orders  of  the  board, 
to  maintain  an  action  to  remove  obstructions  placed  therein. 
At  the  date  of  the  passage  of  said  amendatory  act,  the  road 
overseers  were  appointed  by  the  board  of  county  commission- 
ers, but  an  act  was  thereafter  passed  which  provided  for  their 
election,  thereby  making  them  public  ofiScers.  (Sess.  Laws 
1899,  p.  306.)  In  the  case  of  Freshour,  Road  Overseer,  v. 
Hihn,  supra,  a  road  overseer  was  the  plaintiff  and  his  right 
to  maintain  that  action  was  not  questioned. 
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Sec.  3634,  Rev.  Stat.,  provides  that  **A  public  nuisance  may- 
be abated  by  any  public  body  or  officer  authorized  thereto 
by  law."  Under  the  provisions  of  sec.  873,  supra,  it  is  pro- 
vided that  the  road  overseer  must  take  charge  of  the  public 
highways  in  his  district  and  keep  them  clear  from  obstruc- 
tions and  in  good  repair,  and  under  the  provisions  of  the  laws 
of  1899  (Sess.  Laws,  p.  360),  road  overseers  are  elected  by 
the. electors  of  the  road  district  and  are  made  public  officers. 
The  road  overseer  thus  becomes  a  public  officer  and  the  law 
makes  it  his  duty  to  keep  the  highways  clear  from  obstruc- 
tions, and  as  he  is  a  public  officer,  he  is  authorized  by  the 
provisions  of  sec.  3634,  supra,  to  bring  an  action  to  abate  a 
public  nuisance,  when  such  nuisance  consists  of  an  obstruc- 
tion placed  upon  a  highway  within  his  road  district. 

In  San  Benito  Co.  v.  Whitesides,  51  Cal.  416,  the  court  held 
that  **an  action  to  abate  a  nuisance  caused  by  an  obstruction 
to  the  public  highway  cannot  be  brought  in  the  name  of  the 
county  as  plaintiff,  and  must  be  brought  in  the  name  of  the 
road  overseer."  The  road  overseer  is  the  proper  party  under 
our  statute  to  bring  an  action  to  abate  a  nuisance  when  such 
nuisance  consists  of  an  obstruction  to  a  public  highway  with- 
in his  district.  If  the  road  overseer  has  no  such  authority,  it 
certainly  would  place  the  county  at  a  great  disadvantage,  as 
the  boards  of  county  commissioners  in  this  state  only  have 
quarterly  sessions  and  are  in  session  but  a  few  days  at  a 
time.  Highways  might  be  obstructed  weeks  before  the  board 
eould  order  an  action  to  be  brought  to  remove  them. 

I  conclude  under  our  law  that  the  road  overseer  has  au- 
thority to  bring  actions  to  remove  obstructions  from  high- 
ways either  laid  out  or  recorded  as  highways,  or  such  as  have 
been  established  by  user  or  prescription.  Sec.  963,  Rev.  Stat., 
provider  that  if  one  who  has  made  encroachments  on  the  high- 
way refuses  either  to  remove  or  to  permit  the  removal  there- 
of, the  road  overseer  must  commence  an  action  to  abate  the 
same  as  a  nuisance  and  for  the  penalty;  but  the  California 
courts  have  held  under  a  similar  statute  that  the  provisions 
of  that  section,  at  least  so  far  as  it  applies  to  the  penalty. 
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only  apply  to  roads  or  highways  duly  laid  out  or  erected 
And  recorded 

It  is  next  contended  by  counsel  for  appellant  that  since  it 
is  alleged  in  the  complaint  that  the  appellant  is  the  owner 
of  the  land  over  which  such  highway  extended,  the  complaint 
should  have  alleged  a  claim  of  title  to  the  highway  by  ad- 
verse possession,  under  the  provisions  of  sec.  4039,  Rev.  Stat 
That  section  of  the  statute  has  no  application  whatever  to 
public  highwa3's,  since  under  the  law  the  public  never  ac- 
quires the  legal  title  to  land  over  which  a  highway  extends. 
All  the  right  acquired  by  the  public  is  an  easement  in  the  land 
consisting  of  a  right  to  pass  over  the  same  and  keep  the  road 
in  repair.  The  legal  title  to  said  land  remains  in  the  owner  of 
the  adjoining  land  or  the  land  over  which  the  road  runs. 
It  is  not  necessary  to  allege  adverse  possession  in  an  action 
like  the  one  at  bar.  The  public  use  of  a  highway  for  the 
statutory  period  and  the  keeping  of  it  in  repair  at  public  ex- 
pense is  all  that  is  necessary  to  establish  it  as  a  highway.  The 
consent  of  the  owner  of  the  land  or  his  dissent  makes  no  dif- 
ference.   (Oross  V.  McNuti,  4  Ida.  300,  38  Pac.  935.) 

It  is  next  contended  that  the  court  admitted  secondary  evi- 
*denee  as  to  the  appointment  of  the  road  overseer.  It  appears 
from  the  record  that  the  minutes  of  the  board  of  county  com- 
missioners contained  a  record  of  the  appointment  of  the  re^ 
spondent  road  overseer,  and  that  record  was  introduced  in 
evidence,  supplementing  the  testimony  of  the  road  overseer 
himself  to  the  effect  that  he  had  been  duly  appointed  road 
overseer.  It  is  contended  that  under  our  law,  sec.  1754,  Bev. 
Stat.,  that  the  board  is  required  to  have  kept  a  book  known 
as  the  *' road-book,"  which  must  contain  all  proceedings  and 
adjudications  relating  to  the  establishment,  maintenance, 
change  and  discontinuance  of  roads  and  road  districts  and 
overseers  thereof,  their  reports  and  acts,  and  that  that  book 
was  the  best  evidence  of  the  appointment  of  said  road  over- 
seer, and  under  the  provisions  of  sec.  853,  the  clerk  of  the 
board  of  county  commissioners  is  required  to  keep  a  book  in 
which  he  must  record  separately  all  proceedings  of  the  board 
jrelative  to  each  road  district,  including  orders,  laying  out^  al- 
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tering  and  opening  roads,  etc.,  and  it  is  contended  that  such 
books  are  the  primary  and  best  evidence  of  the  appointment 
of  a  road  overseer.  Under  the  provisions  of  sec.  1754,  the 
board  is  required  to  keep  a  minute-book  in  which  must  be  re- 
corded all  orders  and  decisions  made  by  them,  and  the  daily 
proceedings  had  at  all  regular  and  special  sessions,  and  under 
the  laws  of  1899,  p.  248,  the  board  of  county  commissioners,  at 
the  adjournment  of  each  session  of  the  board,  is  required  to 
publish  a  statement  such  as  will  clearly  give  notice  to  the 
public  of  all  acts  and  proceedings  of  the  board.  Said  ''min- 
ute-book," if  it  contains  all  orders  and  decisions  made  by 
the  board,  certainly  is  the  book  of  original  entry  as  to  the 
appointment  of  road  overseers,  although  a  "road-book"  is 
required  to  show  that  fact  also.  If  all  the  original  orders 
and  proceedings  are  first  entered  in  the  ''minute-book,"  that 
certainly  would  be  the  best  evidence,  or  equal  evidence,  of  the 
appointment  of  a  road  overseer  to  that  of  the  "road-book." 
"We  do  not  think  the  court  erred  in  admitting  said  "minute- 
book"  showing  the  appointment  of  said  road  overseer.  In 
Barry  v.  Smith,  191  Mass.  78,  77  N.  E.  1099,  5  L.  B.  A.,  N.  S., 
1028^  it  was  held  that  in  proving  the  fact  that  a  man  is  a 
public  officer,  his  own  testimony  that  he  is  such  officer  is  com- 
petent evidenca  The  court  did  not  err  in  permitting  the 
road  overseer  to  testify  that  he  was  road  overseer  of  said 
district  and  did  not  err  in  admitting  said  "minute-book"  to 
show  that  fact. 

It  is  contended  that  as  respondent  was  appointed  road  over- 
seer by  the  board,  that  the  order  making  the  appointment 
must  contain  a  recital  that  there  was  a  vacancy  in  that  office, 
and  that  without  this  recital,  the  commissioners  would  have  no 
authority  to  make  the  appointment.  There  is  nothing  in  this 
contention,  as  the  presumption  is  that  public  officers  act 
within  their  authority  until  the  contrary  is  shown  and  the 
making  of  the  appointment  raises  the  presumption  that  there 
was  a  vacancy.  (16  Cyc.  1076.)  Mercer  County  Traction  Co. 
V.  Untied  N.  J.  R.  Co.,  64  N.  J.  Eq.  588,  54  Atl.  819,  is  in  point, 
and  it  is  there  said:  "It  is,  moreover,  a  rule  of  procedure 
that  the  burden  of  proving  unlawful  or  irregular  conduct 
Idaho,  Vol.  14—10 


Digitized  by 


Google 


146  Meszrvey  v.  Gulufoed.  [14  Idaho, 

Opinion  of  the  Court — Sullivan,  J. 

rests  upon  him  who  asserts  it,  since  there  is  no  presumption 
of  oflfieial  irregularity/'  (16  Cyc.  1078.)  In  Valley  Town- 
ship V,  King  Iron  B.  &  M,  Co,,  4  Kan.  App.  622,  45  Pac.  660, 
it  is  said:  '*In  the  absence  of  an  affirmative  showing,  it  will 
be  presumed  that  the  officers  were  in  the  rightful  perform- 
ance of  duty  and  that  the  conditions  existed  which  authorized 
them  to  act  as  they  did."  (See,  also,  Harper  v.  City  of  Con- 
way Springs,  9  Kan.  App.  609,  58  Pac.  488.) 

Under  our  statute,  the  board  of  county  commissioners  could 
legally  act  in  making  an  appointment  if  a  vacancy  existed, 
and  since  the  record  is  silent  on  that  question,  the  presump- 
tion is  that  the  board  acted  within  the  law  and  that  the  va- 
cancy did  exist.  In  the  case  of  the  County  of  Canyon  v. 
Toole,  8  Ida.  501,  69  Pac.  320,  this  court  held  that  a  sub- 
stantial compliance  with  the  statute  by  the  board  of  commis- 
sioners was  all  that  was  necessary.  Technical  objections  are 
not  viewed  with  favor. 

It  is  contended  by  counsel  for  appellant  that  the  court 
erred  in  finding  the  width  of  the  highway  described  in  the 
complaint  to  be  a  strip  of  land  twenty-five  feet  wide  on  each 
side  of  the  southwest  boundary  line  of  the  southwest  quarter 
of  sec.  15,  township  7  N.  of  range  41  E.,  B.  M.,  and  that  the 
same  had  continuously  and  uninterruptedly  been  used  and 
traveled  by  the  public  as  a  road  from  1887  to  the  spring  of 
1905.  It  is  urged  that  the  trial  court  in  this  finding  added 
twenty-five  feet  to  the  width  of  the  road  more  than  the  evi- 
dence shows  was  used  as  a  highway.  At  least  one  witness 
testified  that  said  road  was  twenty-five  feet  wide  on  each  side 
of  said  section  line ;  that  it  was  approximately  twenty-five  feet 
each  side  of  the  line.  He  further  testified  that  the  road  was 
fifty  feet  wide,  approximately ;  that  the  strip  of  land  traversed 
there  was  approximately  fifty  feet  wide. 

Under  the  provisions  of  sec.  932,  Rev.  Stat.,  all  highways^ 
except  alleys  and  bridges,  must  be  at  least  fifty  feet  wide,  ex- 
cepting those  consisting  of  a  less  width  at  the  date  of  the  en- 
actment of  said  section.  This  statute  evidently  provides  the 
width  of  a  road  that  is  considered  reasonably  necessary  for  the 
eonvenience  of  the  public  generally.    In  Whitesides  v.  Oreen, 
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13  Utah,  341,  57  Am.  St.  Rep.  740,  44  Pac.  1032,  which  in- 
volved  the  width  of  a  public  highway  established  by  prescrip- 
tion, the  court  held  that  the  width  must  be  determined  from 
a  consideration  of  the  facts  and  circumstances  peculiar  to  the 
cajse,  because  in  such  event  the  court  cannot  say  that  any  high- 
way is  of  a  certain  width  **in  the  absence  of  statutory  provi- 
sions." In  Angell  on  the  Law  of  Highways,  sec.  155,  the  au- 
thor says : 

"Where  there  is  no  other  evidence  of  dedication  than  mere 
user  by  the  public,  the  presumption  is  not  necessarily  limited 
to  the  traveled  path,  but  may  be  inferred  to  extend  to  the  or- 
dinary width  of  highways;  or,  if  the  road  be  inclosed  with 
fences,  to  include  the  entire  space  so  inclosed." 

The  court  in  Burrows  v.  Guest,  5  Utah,  91,  12  Pac.  847,  said: 
**  When  a  highway  is  established  by  user  merely  over  a  tract 
of  land  of  the  usual  width  of  a  highway,  or  over  a  tract  of 
land  where,  by  a  survey  and  plat,  which  has  been  recog- 
nized and  adopted  by  the  owner,  a  street  or  highway  of  a  cer- 
tain width  is  laid  out,  the  right  of  the  public  is  not  limited 
to  the  traveled  part,  but  such  user  is  evidence  of  a  right  in 
the  public  to  use  the  whole  tract  as  a  highway,  by  widening 
the  traveled  part  or  otherwise,  as  the  increased  travel  and  the 

exigencies  of  the  public  may  require In   determining 

the  extent  of  the  dedication,  all  the  circumstances  may  be  con- 
sidered— the  width  of  the  highways  in  the  vicinity  of  the  land 
in  question,  the  width  of  highways  in  a  system  of  which  the 
one  in  controversy  forms  a  part,  any  circumstances  of  recogni- 
tion by  the  owner  of  the  fee  and  the  public  of  definite  and 
fixed  limits." 

In  Elliott  on  Roads  and  Streets,  sec.  174,  the  author  states : 
**If  the  right  to  the  way  depends  solely  upon  user,  then  the 
width  of  the  way  and  the  extent  of  the  servitude  is  measured 
by  the  character  of  the  user,  for  the  easement  cannot  be 
broader  than  the  user;  but  if. there  were  defective  proceedings, 
and  the  use  was  under  color  of  the  claim  supplied  by  them, 
then  the  extent  of  the  easement  should  generally  be  measured 
by  the  claim  exhibited  by  the  proceedings  and  by  them  in- 
tended to  be  established.    This  is  in  strict  accordance  with 
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the  elementaiy  principle  of  the  law  of  real  property,  which 
declares  that,  where  there  is  color  of  title,  and  {H^ssession  of 
part  is  taken  under  the  claim  of  title,  it  will  cover  the  whole, 
bnt  that  where  there  is  no  color  of  title,  the  right  will  not  ex- 
tend beyond  the  actual  possession,  the  pedis  possessio.  But 
it  may  be  doubted  if  that  rule  applies  in  all  its  strictness  to 
highways  acquired  by  user  and  prescription*  While  it  is 
true  that  the  extent  of  the  servitude  is  measured  by  the  char- 
acter of  the  user,  and  that,  in  a  general  sense,  the  easement 
cannot  be  broader  than  the  user,  yet  the  right  of  the  public 
is  not  necessarily  limited  strictly  to  the  main  traveled  path  in 
all  instances,  and  it  has  even  been  held  in  some  jurisdictions 
that  the  user  may  evidence  a  right  to  a  way  of  the  statutory 
or  usual  width  in  the  neighborhood." 

It  would  seem  that  the  right  acquired  by  prescription  and 
user  carries  with  it  such  width  as  is  reasonably  necessary  for 
the  reasonable  convenience  of  the  traveling  public,  and 
where  the  public  have  acquired  the  easement,  the  land  subject 
to  it  has  passed  under  the  jurisdiction  of  the  public  authori- 
ties for  the  purpose  of  keeping  the  same  in  proper  condition 
for  the  enjoyment  thereof  by  the  public.  (See  Whitesides  v. 
Green,  supra.)  And  where  the  right  is  so  acquired,  such 
width  must  be  determined  from  a  consideration  of  the  facts 
and  circumstances  peculiar  to  each  case.  However,  it  must  be 
borne  in  mind  that  the  statute  fixes  the  width  of  highways  at 
not  less  than  fifty  feet,  and  common  experience  shows  that 
width  no  more  than  sufficient  for  the  proper  keeping  up  and 
repair  of  roads  generally. 

It  is  further  contended  that  it  was  error  for  the  court  to 
find,  under  the  issues  made  by  the  pleadings  and  the  proof, 
that  said  highway  had  existed  since  June,  1887.  On  this  point 
the  complaint  alleges  as  follows : 

"That  for  more  than  ten  years  immediately  preceding  the 
commencement  of  this  action,  continuously  and  uninter* 
ruptedly,  except  when  interfered  with  during  the  past  two 
years  by  the  defendant,  the  public  generally  have  enjoyed  and 
used  a  public  highway  over,  across  and  through  the  said  de- 
scribed lands." 
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It  is  contended  that  as  this  suit  was  commenced  on  May  10, 
1906,  it  was  error  for  the  court  to  admit  evidence  tending  to 
show  that  said  road  was  first  traveled  in  June,  1887.  It  is 
contended  that  the  allegation,  to  wit,  **that  for  more  than  ten 
years  immediately  preceding  the  commencement  of  this  ac- 
tion,'* etc.,  did  not  extend  back  further  than  ten  years  and 
one  day,  and  that  it  was  error  for  the  court  to  admit  evidence 
to  show  that  the  road  was  first  traveled  as  early  as  June,  1887, 
that  being  about  nineteen  years  before  the  commencement  of 
the  action.  On  this  point,  appellant  cites  Bauserman  v.  Blunt, 
147  U.  S.  647,  13  Sup.  Ct.  466,  37  L.  ed.  316.  In  the  com- 
plaint  in  that  action,  it  was  alleged  that  the  debtor  before  his 
death  was  absent  from  the  state  '*for  more  than  five  years." 
The  court  held  that  that  allegation  could  not  be  treated  as 
definitely  describing  a  longer  period  than  five  years  and  one 
day.  Going  back  to  June,  1887,  the  court  held  that  the  road 
in  question  had  been  traveled  continuously  up  to  the  spring  of 
1905.  The  court  fails  to  find  that  said  road  had  been  worked 
and  kept  up  at  the  expense  of  the  public  or  that  it  had  been 
located  and  recorded  by  order  of  the  board  of  county  commis- 
sioners as  a  highway,  as  provided  by  said  sec.  851,  as  amended 
by  the  Session  Laws  of  1893,  p.  12.  But  it  is  contended  by 
eonnsel  for  respondent  that  said  road  was  established  as  a 
highway  under  the  provisions  of  said  sec.  851  before  its  amend- 
ment, which  did  not  require  the  road  to  be  kept  up  at  the  ex- 
pense of  the  public.  The  difiiculty  arises  from  the  fact  that 
it  is  alleged  in  the  complaint  that  said  road  had  been  used  by 
the  public  and  kept  up  at  public  expense  for  more  than  ten 
years  prior  to  the  commencement  of  the  action,  and  the  issues 
made  by  the  pleadings  clearly  show  that  this  action  was  com- 
menced and  the  issues  framed  upon  the  theory  that  said  road 
had  become  a  highway  by  user  and  by  reason  of  the  expendi- 
ture of  public  money  thereon  under  the  provisions  of  said  sec. 
851  after  its  amendment  in  1893.  For  that  reason  it  was  er- 
ror for  the  court  to  admit  evidence  of  the  establishment  of  this 
road  from  1887  to  1893.  As  the  court  failed  to  find  that  said 
road  was  worked  at  public  expense  for  a  period  of  five  years, 
the  findings  are  not  sufScient  on  which  to  base  a  judgment  in 
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favor  of  the  plaintiff  without  a  finding  to  that  effect.  It  was 
error,  under  the  issues,  to  enter  judgment  on  the  theory  that 
said  road  had  become  a  highway  by  prescription  prior  to  1893. 

Several  errors  were  assigned  in  regard  to  the  admission  and 
rejection  of  evidence.  It  will  not  be  necessary  for  us  to  pass 
upon  each  of  them  separately.  Assignment  No.  11  is  on  the 
ground  that  the  court  permitted  the  plaintiff  to  state  in  what 
road  district  certain  lands  were  situated.  There  was  no  error 
in  that,  as  a  plat  of  the  road  district  was  introduced  in  evi- 
dence showing  the  lands  included  within  said  district.  Ob- 
jection was  raised  to  the  introduction  of  said  plat  on  the 
ground  of  its  insu£Sciency,  but  we  think  the  plat  sufiScient  and 
that  it  was  properly  admitted. 

The  question  was  asked  one  witness  whether  or  not  there 
was  a  well-established  road  there  at  that  time,  and  he  was  per- 
mitted to  answer  over  the  objection  of  counsel  for  the  defend- 
ant. While  that  calls  for  a  conclusion,  we  do  not  think  it 
reversible  error.  The  witness  ought  to  have  stated  the  condi- 
tion of  the  road,  rather  than  whether  he  considered  it  a  well- 
established  road  or  not. 

The  court  rejected  certain  evidence  offered  to  show  that 
there  were  numerous  roads  running  in  all  directions  across 
the  school  section  involved  in  this  controversy,  and  there  were 
several  questions  asked  which,  if  answered,  would  tend  to  il- 
luminate the  issues  made  by  the  pleadings,  and  it  is  sufficient 
for  us  to  say  here  that  in  case  this  action  is  tried  again,  the 
court  should  admit  all  evidence  showing  or  tending  to  show 
that  there  was  no  well-defined  and  established  road  along  the 
section  line  referred  to. 

The  judgment  is  reversed  and  the  cause  remanded  for  fur- 
ther proceedings  in  accordance  with  the  views  expressed  in 
this  opinion.     Costs  are  awarded  to  the  appellant. 

AILSHIE,  C.  J.,  Concurring. — The  only  serious  question  in 
this  case  over  which  there  is  any  doubt  or  diversity  of  opinion 
among  the  members  of  the  court  is  as  to  whether  or  not  under 
the  statute  the  road  overseer  can  maintain  an  action  for  the 
removal  of   an  obstruction  on  a  highway  that  has  not  been 
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"duly  laid  out  or  erected."  Upon  the  first  consideration  of 
this  case,  I  was  inclined  to  the  opinion  that  he  could  not,  but 
on  more  deliberate  reflection  and  examination  of  the  various 
provisions  of  the  statute  in  reference  to  highways,  and  the 
duties  of  overseers  in  relation  thereto,  I  am  convinced  that  he 
may  properly  maintain  such  action.  Article  8  of  chapter  2, 
title  6  of  the  Political  Code  of  1887  is  entitled,  **  Obstructions 
and  injuries  to  highways."  The  first  five  sections  of  that 
article  deal  with  "encroachments"  upon  highways  "duly  laid 
out  and  recorded,"  and  of  the  duty  of  the  road  overseer  to 
^ve  notice  to  the  person  maintaining  such  encroachment,  and 
provide  for  the  prosecution  of  an  action  to  abate  the  same  in 
case  the  encroachment  is  denied.  It  will  be  seen  from  an  ex- 
amination of  sec.  962  of  that  article  that  the  person  who  main- 
tains an  encroachment  upon  such  a  highway  is  liable  to  a  fine 
of  $10  for  each  day  it  is  maintained  after  receiving  notice  to 
remove  the  same.  The  same  section  also  provides  that  "if 
the  encroachment  is  such  as  to  effectually  obstruct  and  prevent 
the  use  of  the  road  for  vehicles,  the  overseer  must  forthwith 
remove  the  same."  In  other  words,  where  the  encroachment 
grows  into  an  obstruction,  then  it  ceases  to  be  incumbent  upon 
the  road  overseer  to  prosecute  an  action  for  its  abatement,  but 
lie  may  summarily  abate  it  and  is  vested  with  all  the  authority 
of  a  public  oflScer  to  forthwith  remove  the  obstruction  or  abate 
the  nuisance. 

After  dealing  with  the  matter  of  encroachments  and  the 
method  of  abating  the  same,  and  the  subject  of  forfeitures  and 
penalties  for  maintaining  them,  the  legislature  passes  to 
the  consideration  of  the  subject  of  '^obstructions''  to  high- 
ways, and  in  sec.  967  it  is  provided  that,  "Whoever  obstructs 
or  injuries  any  highway,  or  obstructs  or  diverts  any  water- 
course thereon,  is  liable  to  a  penalty  of  $5  for  each  day  such 
obstruction  or  injury  remains,  and  must  be  punished  as  pro- 
inded  in  the  Penal  Code."  The  remaining  sections  of  that 
entire  article  deal  exclusively  with  what  are  termed  by  the 
legislature  obstructions  to  highways.  Nothing  is  therein  said 
about  the  road  overseer  maintaining  an  action  for  the  abate- 
ment of  "obstructions,"  but  sec.  975  provides  that  "All  pen- 
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alties  or  forfeitures  given  in  this  chapter,  and  not  otherwise 
provided  for,  most  be  recovered  bv  the  road  overseers  of  the 
respective  road  districts."  This  latter  section  was  amended 
by  act  of  Febmary  7,  1899  (Sess.  Laws,  1899,  p.  131),  but 
the  amendment  onlv  deals  with  the  use  of  the  fines  so  col- 
lected- An  examination  of  the  several  sections  from  967  to 
975  discloses  that  numerous  fines  and  penalties  of  different 
grades  and  character  are  prescribed  for  the  different  kinds 
and  classes  of  injuries  to  highways  and  obstructions  thereon. 
I  take  it  that  the  legislature  had  in  mind  a  clear  distinction 
between  an  encroachment  and  an  obstruction  on  a  public  high- 
way. By  encroachment  they  evidently  meant  and  had  refer- 
ence to  some  intrusion  into  or  trespass  upon  a  highway  which 
would  tend  to  lessen  and  diminish  the  width  and  extent  of  the 
public  easement,  but  which  would  not  amount  to  a  complete 
blockiDg  up  of  the  highway  and  a  substantial  delay  to  pas- 
sengers and  travelers  thereon.  This  view  is  borne  out  by  the 
latter  part  of  sec.  962,  wherein  it  recognizes  that  an  encroach- 
ment  may  grow  into  an  obstruction  such  as  to  "prevent  the 
use  of  the  road  for  vehicles'*  in  which  case  the  overseer  is 
given  the  right  to  summarily  remove  the  obstruction.  By 
** obstruction''  they  evidently  mean  something  that  would 
prevent,  hinder  or  substantially  delay  travel  over  the  high- 
way. The  moving  of  a  fence  over  into  the  road,  the  construc- 
tion of  a  wall  out  onto  a  portion  of  the  right  of  way,  the  dig- 
ging of  a  ditch  along  the  highway  and  various  other  acts  of 
this  kind  and  character  might  constitute  an  encroachment 
upon  the  highway  and  easement,  and  yet  not  amount  to  an  ob- 
struction so  as  to  materially  delay  or  hinder  traveL  On  the 
other  hand,  a  fence,  building  or  wall  constructed  across  the 
entire  road  would  amount  to  an  obstruction  that  the  road 
overseer  is  clearly  authorized  and  entitled  to  summarily  re- 
move. 

In  Chase  v.  City  of  Oshkosh,  81  Wis.  313,  29  Am.  St.  Rep. 
898,  51  N.  W.  560,  15  L.  R.  A.  553,  the  supreme  court  of  Wis- 
consin defined  encroachment  and  obstruction  as  used  in  the 
road  laws  of  that  state  as  follows:  *'An  encroachment  is  a 
gradual  entering  on  and  taking  possession  by  one  of  what  is 
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not  his  own;  an  unlawful  gaining  npon  the  rights  of  posses- 
sion of  another.  An  obstruction  is  a  blocking  up ;  filling  with 
obstacles  or  impediments;  impeding;  embarrassing  or  oppos- 
ing the  passage  along  and  over  the  street."  To  the  same  ef- 
fect see  3  Words  and  Phrases,  2385,  and  6  Words  and 
Phrases,  4891, 

It  is  also  worthy  of  note  that  all  those  sections  of  article  8, 
tupra,  providing  penalties  for  placing  obstructions  in  roads 
uniformly  use  the  word  "highway."  Now,  a  highway  in- 
cludes not  only  roads  duly  laid  out  and  erected,  but  also  roads 
that  have  been  used  and  worked  as  such  for  a  period  of  five 
years.  In  other  words,  it  is  as  much  a  violation  of  the  law  to 
obstruct  a  highway  that  has  become  such  by  user,  even  though 
it  has  never  been  recorded,  as  it  is  to  obstruct  a  highway  that 
has  been  duly  laid  out  and  recorded.  The  legislature  has  as 
fully  authorized  the  overseer  to  maintain  an  action  for  the 
collection  of  a  penalty  where  the  obstruction  is  on  an  unre- 
corded road  as  where  it  is  on  a  recorded  road.  In  such  case 
the  board  of  commissioners  clearly  have  no  control  over  him 
in  the  sense  that  they  can  prevent  his  maintaining  an  action. 
It  would  seem  to  be  the  height  of  inconsistency  to  hold  that 
he  may  maintain  an  action  to  recover  a  penalty  for  obstruct- 
ing an  unrecorded  highway  and  at  the  same  time  hold  that  he 
cannot  maintain  an  action  for  the  abatement  of  the  same 
nuisance  for  which  he  has  collected  a  penalty.  It  requires  ex- 
actly the  same  evidence  in  each  ca^e.  It  is  a  primary  and 
fundamental  rule  of  statutory  construction  that  where  the 
power  and  authority  is  granted  to  do  a  certain  thing,  the  act 
necessarily  carries  with  it  the  implied  power  to  employ  the 
means  necessary  to  accomplish  the  result. 

Sec.  873,  Bev.  Stat.,  as  amended  by  act  of  February  7,  1899 
(Sess.  Laws,  1899,  p.  128),  provides  that,  **Road  overseers, 
under  the  direction  and  supervision  and  pursuant  to  orders  of 
the  board  of  commissioners  appointing  them  must, 

**  First. — ^Take  charge  of  the  public  highways  within  their 
respective  districts. 

**  Second. — ^Keep  them  dear  from  obstructions  and  in  good 
repair. " 
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This  setioD  contains  seTen  other  sabdiTisions,  among  which 
are  the  provisions  pnjviding  for  notice  to  inhabitants  liable  to 
do  road  work  and  for  the  collection  of  commutation  fee  where 
work  U  no:  performed,  making  semi-annual  reports,  etc.,  etc. 
I  do  not  think  the  legislature  by  this  provision  meant  to  limit 
or  subject  the  right  of  the  overseer  to  remove  obstructions  and 
keep  roads  clear  of  impediments  to  free  passage  to  the  orders 
and  directions  of  the  board  of  conomissioners.     Such  a  con- 
struction  would   be  inconsistent  with  the  duties  of  the  road 
"  overseer  and  the  general  purpose  and  object  of  the  road  laws. 
I  think  the  legislature  meant  to  authorize  the  road  overseer  to 
summarily  remove  obstructions  to  highways.    On   the  other 
hand,  it  seems  to  me  that  if  the  obstruction  is  of  sueh  a  char- 
acter that  the  overseer  does  not  feel  justified  in  assuming  the 
responsibility  of  a  summary  abatement,  that  he  may  pursue 
his  remedy  in  court  and  abate  the  nuisance  and  remove  the 
obstruction  by  an  action  and  consequent  decree  of  the  court. 
A  man  might,  in  some  instances,  move  a  house  or  other  build- 
ing onto  the  highway  and  completely  block  the  same,  and  he 
might  have  his  family  in  the  building.    On    attempting  to 
summarily  remove  the  obstruction  it   might   appear   to   the 
overseer  that  a  breach  of  the  peace  would  be  occasioned  and 
violence  be  the  result.    In  such  a  case  he  would  undoubtedly 
prefer  to  resort  to  an  action,  and,  in  my  opinion,  he  is  granted 
all  the  implied  power  and  authority  necessary  to  enable  him 
to  prosecute  such  an  action.    I  concur  in  the  reversal  of  the 
judgment. 

STEWART,  J.,  Concurring  Specially.— I  concur  with  the 
majority  opinion  that  this  case  should  be  reversed.  I  am 
unable,  however,  to  agree  with  the  majority  opinion,  holding 
that  the  plaintiff,  as  road  overseer,  can  maintain  this  action. 
Justice  Sullivan,  in  the  principal  opinion,  seems  to  hold  that 
the  plaintiff  has  a  right  to  maintain  this  action  by  reason  of 
the  fact  that  under  the  provisions  of  sec.  873  of  the  Rev. 
Stat,  (as  amended  by  Sess.  Laws,  1899,  p.  128),  the  road 
overseer,  under  the  direction  of  the  board  of  commissioners, 
takes  charge  of  all  public  highways  of  his  district,  and  under 
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the  provisions  of  the  act  of  February  18,  1899  (Sess.  Laws, 
1899,  p.  306),  he  is  made  an  elective  oflScer,  and  as  sec.  3634, 
Kev.  Stat.,  provides,  **A  public  nuisance  may  be  abated  by 
any  public  body,  or  officer  authorized  thereto  by  law,"  that 
therefore  the  road  overseer,  being  a  public  officer,  has  a  right 
to  maintain  an  action  to  abate  as  a  nuisance  any  encroach- 
ment upon  a  public  highway,  as  provided  by  sec.  963  of  the 
Rev.  Stat.  Chief  Justice  Ailshie,  however,  in  his  concurring 
opinion,  seems  to  think  there  is  a  difference  between  an  en- 
croachment and  an  obstruction  of  a  public  highway,  and  that 
while  the  road  overseer  might  not  maintain  an  action  to  re- 
move an  encroachment  upon  a  public  highway  "unless  the 
same  be  duly  laid  out  or  erected,'*  yet,  inasmuch  as  the  dif- 
ferent sections  in  article  8  of  the  Political  Code  provide  that 
a  road  overseer  may  maintain  an  action  to  recover  the  penal- 
ties for  placing  obstructions  upon  a  public  highway  whether 
**duly  laid  out  or  erected"  or  not,  that  therefore  there  is  an 
implied  power  that  the  road  overseer  may  also  bring  an  ac- 
tion to  remove  such  obstruction.  It  will  thus  be  observed  that 
my  associates  take  a  contradictory  position  in  the  outset,  Jus- 
tice Sullivan  holding  that  a  road  overseer  may  maintain  an 
action  to  remove  an  encroachment  upon  a  highway  because 
it  is  a  nuisance,  whether  the  highway  be  "duly  laid  out  or 
erected"  or  not,  while  Chief  Justice  Ailshie  holds  that  the 
word  "encroachment"  only  applies  to  roads  "duly  laid  out 
or  erected"  as  defined  by  sec.  960,  Rev.  Stat.,  and  that  the 
road  overseer's  authority  to  maintain  the  action  to  remove  an 
obstruction  to  a  public  highway  whether  "duly  laid  out  or 
erected"  is  an  implied  authority  by  reason  of  the  authorit}'' 
of  the  road  overseer  to  bring  an  action  to  recover  the  penalty 
for  obstructing  a  public  highway. 

It  is  a  general  proposition  of  law  that  the  limit  of  the  power 
of  a  public  officer  is  the  statute  conferring  the  power,  and 
''^hat  further  power  is  necessarily  implied,  in  order  to  effectu- 
ate that  which  is  expressly  conferred.  The  principle  stated 
in  the  concurring  opinion  of  Chief  Justice  Ailshie  that,  "It 
is  a  primary  and  fundamental  rule  of  statutory  construction 
ttat  where  the  power  and  authority  is  granted  to  do  a  cer- 
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tain  thing,  the  act  necessarily  carries  with  it  the  implied 
power  to  employ  the  means  necessary  to  accomplish  the  re- 
snlty"  as  applied  to  the  plaintiff,  means  that  while  he  is  au* 
thorized  under  article  8,  tupra,  to  bring  an  action  to  recover 
the  penalty  therein  named,  that  he  is  also  impliedly  author- 
ized to  employ  whatever  means  may  be  necessary  to  recover 
such  penalty;  but  the  principle  cannot  be  extended  so  as  to 
authorize  a  suit  entirely  different  and  brought  for  a  different 
purpose.  In  the  performance  of  a  ministerial  duty  enjoined 
by  statute,  when  the  mode  of  performance  is  prescribed  by 
the  statute,  no  further  power  is  implied,  nor  has  the  officer 
any  discretion;  he  must  strictly  pursue  the  statute;  his  au- 
thority is  the  command  of  the  statute  and  it  is  the  limit  of 
his  power.  (Throop  on  Public  Officers,  sec.  556;  Ex  parte 
Farrell  (:\ront.),  92  Pac.  785.) 

Sec.  960,  Rev.  Stat,  provides  that  if  any  highway  **duly 
laid  out  or  erected"  is  encroached  upon  by  fences,  buildings, 
or  otherwise,  the  road  overseer  of  the  district  may,  orally  or 
in  writing,  require  the  encroachment  to  be  removed  from  the 
highway.  And  sec.  963  provides  that  if  the  encroachment  is 
denied,  and  the  owner  refuses  to  remove  the  same,  the  road 
overseer  must  commence  an  action  to  abate  the  same  as  a  nui- 
sance. This  section  only  authorizes  the  road  overseer  to  com- 
mence an  action  to  remove  a  nuisance  by  reason  of  an  en- 
croachment upon  a  highway  "duly  laid  out  or  erected."  The 
words  "duly  laid  out  or  erected"  as  used  in  sec.  960  have 
reference  to  roads  which  have  been  laid  out  or  erected  by 
the  proper  officers  in  the  manner  prescribed  by  law.  They 
have  reference  to  formal  or  official  action  which  the  law  en- 
joins upon  those  charged  with  the  duty  of  establishing  public 
highways.  (Freshour  v,  Hihn,  99  Cal.  443,  34  Pac.  87.)  It 
is  admitted  in  this  case  that  the  road  was  not  "duly  laid  out 
01  erected."  As  sec.  3634  only  authorizes  the  abatement  of 
a  nuisance  by  "an  officer  authorized  thereto  by  law,"  and  the 
law  only  authorizes  the  road  overseer  to  bring  an  action  for 
an  encroachment  upon  a  highway  "duly  laid  out  or  erected," 
it  follows  that  the  road  overseer  has  no  authority  found  in 
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the  statute  authorizing  him  to  bring  an  action  to  remove  an 
encroachment  or  obstruction  upon  any  other  kind  of  road. 

Sec.  967,  Bev.  Stat.,  upon  which  the  chief  justice  bases  his 
conclusion  that  the  plaintiff  has  authority  to  bring  this  ac- 
tion, provides:  ** Whoever  obstructs  or  injures  any  highway, 
or  obstructs  or  diverts  any  watercourse  thereon,  is  liable  to 
a  penalty  of  five  dollars  for  each  day  such  obstruction  or  in- 
jury remains,  and  must  be  punished  as  provided  in  the  Penal 
Code."  It  says  nothing  about  the  authority  of  the  road  over- 
seer to  bring  an  action  to  remove  an  obstruction  to  a  public 
highway.  The  authority  to  bring  an  action  to  recover  a  pen- 
alty for  placing  an  obstruction  in  a  highway,  is  not  authority 
to  bring  an  action  to  remove  an  obstruction  to  a  highway. 
The  majority  opinion,  however,  holds  that  this  action  is  not 
brought  under  sec.  960,  supra,  but  is  brought  under  sec.  851, 
Bev.  Stat,  as  amended.  This  latter  section  provides  that 
**  roads  laid  out  and  recorded  as  highways  by  order  of  the 
board  of  commissioners,  and  all  roads  used  as  such,  for  a 
period  of  five  years,  provided  the  latter  shall  have  been  worked 
and  kept  up  at  the  expense  of  the  public,  or  located  and  re- 
corded by  order  of  the  board  of  commissioners,  are  highways." 

Paragraph  3  of  the  complaint  alleges  that  for  more  than 
ten  years  immediately  preceding  the  commencement  of  this 
action,  continuously  and  uninterruptedly,  except  when  inter- 
fered with  during  the  past  two  years  by  the  defendant,  said 
road  has  been  used,  worked  and  kept  up  at  the  expense  of 
the  public  as  a  public  highway.  It  will  thus  be  seen  that 
this  allegation  does  not  bring  this  case  within  that  class  of 
cases  which  the  statute  authorizes  the  road  overseer  to  main- 
tain, for  the  purpose  of  abating  as  a  nuisance  any  encroach- 
ment upon  a  public  highway.  Had  the  legislature  intended  to 
authorize  a  road  overseer  to  bring  an  action  to  abate  as  a 
nuisance  an  obstruction  upon  a  public  highway  before  the 
same  has  been  **duly  laid  out  or  erected,"  they  certainly  would 
have  said  so. 

Sec.  873,  Bev.  Stat.,  as  amended  by  laws  of  1899,  p.  128, 
provides  that  ^'Boad  overseers,  under  the  direction  and  super- 
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vision,  and  pursuant  to  orders  of  the  board  of  commissioners 
appointing  them,  must:  First. — Take  charge  of  the  public 
highways  within  their  respective  districts.  Second. — ^Keep 
them  clear  from  obstructions  and  in  good  repair."  It  is  not 
alleged  in  the  complaint  nor  proved  upon  the  trial  that  the 
board  of  commissioners  ever  authorized  the  plaintiff  to  take 
charge  of  the  highway  in  controversy  in  this  case,  nor  to  keep 
the  same  free  from  obstructions  or  in  good  repair.  In  fact, 
there  is  nothing  alleged  in  the  complaint  or  proved  upon  the 
trial  which  shows  that  the  highway  in  controversy  was  ever 
"laid  out  or  erected*'  as  such,  or  that  it  was  ever  recognized 
in  any  way  by  the  commissioners  of  Fremont  county  as  a  pub- 
lic highway,  or  that  its  course  or  width  was  ever  fixed  or  es- 
tablished in  any  way.  Before  the  plaintiff,  as  road  overseer, 
has  any  authority  to  declare  the  same  a  public  highway,  and 
bring  an  action  to  remove  obstructions  placed  thereon,  his 
authority  must  clearly  appear  in  the  statutes. 

Sec.  870,  subd.  3,  Rev.  Stat.,  authorizes  the  board  of  com- 
missioners to  cause  to  be  recorded  as  highways  such  roads 
as  have  become  such  by  usage  or  abandonment  by  the  public. 
These  various  sections  of  the  statutes  of  this  state  are  almost 
identical  with  the  statutes  of  California,  bearing  upon  the 
same  subject.  In  the  case  of  Smith  v.  Talbot,  77  Cal.  16,  18 
Pac.  795,  the  court  held  that  no  action  lies  under  sec.  2734 
of  the  Political  Code  at  the  suit  of  a  road  overseer  to  abate 
an  encroachment  of  a  highway  as  a  nuisance,  and  for  the 
penalty  therein  provided,  unless  the  encroachment  came  into 
existence  after  the  highway  is  "laid  out  >and  completed." 
If  placed  there  by  the  owner  of  the  land  before  the  highway  is 
laid  out,  the  remedy  of  the  road  overseer  is  to  pursue  the 
course  prescribed  by  sec.  2695  of  the  Political  Code.  Sec. 
2734  of  the  California  code  referred  to  in  the  above  opinion, 
is  identical  with  sec.  963,  Revised  Statutes  of  this  state,  and 
referred  to  in  the  opinion  of  Justice  Sullivan,  and  sec.  2965 
of  the  Political  Code  of  California  referred  to  in  the  above 
opinion,  is  the  same  as  sec.  936  of  the  Revised  Statutes  of  this 
state. 
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There  is  another  remedy  clearly  provided  for  by  the  stat- 
ntes  of  this  state.  Subd.  4,  sec.  1759,  Rev.  Stat.,  authorizes 
the  board  of  county  commissioners  "to  lay  out,  maintain^ 
control,  and  manage  public  roads,  turnpikes,  ferries,  and 
bridges,  within  the  county  and  levy  such  taxes  therefor  as 
authorized  by  law."  And  subd.  13  of  the  same  section  pro- 
vides, "to  direct  and  control  the  prosecution  and  defense  of 
all  suits  to  which  the  county  is  a  party  in  interest,  employ 
counsel  to  conduct  the  same,  with  or  without  the  district  at- 
torney, as  they  may  direct."  This  statute  clearly  provides  a 
remedy  for  a  case  like  that  alleged  in  the  complaint,  and  the 
county  commissioners  are  clearly  authorized  under  sec.  3634, 
Rev.  Stat.,  to  bring  an  action  to  abate  a  public  nuisance. 

I  am  unable  to  find  in  the  statutes  any  authority  giving  to 
the  plaintiff  the  right  to  maintain  this  action.  For  these  rea- 
sons I  dissent  from  that  part  of  the  opinion  of  the  majority 
which  holds  that  the  plaintiff  can  maintain  his  action. 


(January  27,  1908.) 


J.  H.  PIERSON,  Appellant,  v.  THE  STATE  BOARD  OP 
LAND  COMMISSIONERS,  Respondent. 

[93  P&c.  775.] 

liAND  Contests — Appeal  fboh  Decision  of  Land  Boabd  in  Ck>NTE8T 
Case. 

1.  Tbe  BtatuteB  of  this  state  do  not  authorize  an  appeal  from 
the  decision  of  the  state  board  of  land  commissioners  in  a  land 
contest  case  heard  and  determined  hj  such  board. 
(Sjllabos  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District  for  the  County  of  Twin  Falls.  Hon.  Edward  A. 
Walters,  Judge. 

The  plaintiffs  herein  brought  a  contest  before  the  state 
board  of  land  commissioners  against  the  entry  of  Charles  S. 
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Loveland  made  under  the  Carey  act  on  the  Twin  Falls  segrega- 
tion. After  notice  of  contest  was  issued  by  the  board  and 
service  thereof,  it  seems  that  the  contest  was  dismissed  by 
the  board  without  a  hearing.  The  contestant  thereupon  at- 
tempted to  take  an  appeal  from  the  action  of  the  state  board 
of  land  commissioners  to  the  district  court  in  and  for  Twin 
Falls  county,  that  being  the  county  in  which  the  land  was 
situated.  The  board  refused  to  send  up  any  transcript  or 
furnish  any  record  of  proceedings,  and  the  contestant  and  ap- 
pellant applied  to  the  district  court  for  a  writ  of  mandate 
to  compel  the  board  to  send  up  a  transcript  of  the  record. 
Notice  of  the  application  for  a  writ  was  served  on  the  board 
and  the  attorney  general  appeared  on  behalf  of  the  board 
and  contested  the  application.  After  the  hearing,  the  court 
made  an  order  denying  the  writ  on  the  grounds  that  an  ap- 
peal does  not  lie  from  the  action  of  the  state  board  of  land 
commissioners  in  such  case.  Plaintiff  appealed  from  the  or- 
der.   Affirmed. 

Shields  &  Ashton,  for  Appellant. 

By  sec.  24  of  the  act  approved  March  2,  1905,  Sess.  Laws, 
p.  131,  the  state  board  of  land  commissioners  is  constituted  a 
tribunal  to  hear  contests  relating  to  Carey  lands,  and  the  de- 
cisions of  the  board  given  under  that  section  are  subject  to 
appeal  to  the  district  court  of  the  county  in  which  the  lands 
in  question  may  be.  The  language  of  sec.  24,  "And  their 
decision  shall  be  final  until  set  aside  by  a  court  of  competent 
jurisdiction,"  provides  for  an  appeal. 

The  legislature  has  provided  for  an  appeal  from  the  state 
official  who  has  control  of  the  waters  of  the  state  (Sess.  Laws, 
1905,  p.  360) ;  should  it  not  be  presumed  that  an  appeal  would 
be  allowed  from  the  state  officials  who  control  the  land  of  the 
state,  and  if  there  is  a  clause  which  seems  to  allow  such  an 
appeal,  should  it  not  be  liberally  construed? 

*' Statutes  giving  the  right  of  appeal  are  always  construed 
in  the  furtherance  of  justice,  and  such  an  interpretation  as 
will  work  the  forfeiture  of  such  right  is  not  to  be  favored." 


Digitized  by 


Google 


Jan.  1908.]     Pierson  v.  State  Board  op  Land  C!ohmbs.    161 

Argument  for  Bespondent. 

(Pearson  v.  Love  joy,  35  How.  Pp.  193;  Houghton's  Appeal, 
42  Cal.  35.) 

The  failure  of  the  legislature  to  provide  a  procedure  for 
appeal  does  not  bar  the  appeal.  (See.  3925,  Rev.  Stat.) 
"The  power  of  courts  to  establish  a  system  of  procedure  by 
means  of  which  the  parties  may  seek  the  exercise  of  their  jur- 
isdiction, at  least  when  a  system  has  not  been  established  by 
legislative  authority,  is  inherent.*'  {People  v.  Jordan,  65 
Cal.  650  (1884),  4  Pac.  683.) 

The  appellate  jurisdiction  of  the  district  court  is  broad 
enough  to  cover  appeals  from  the  state  board  of  land  commis- 
flioners.     (Const.,  art  Y,  sec.  20.) 

J.  J.  Guheen,  Attorney  Qeneral,  and  Edwin  Snow,  for  Be- 
spondent. 

There  being  no  law  which  enjoins  the  sending  to  the  district 
'eonrt  of  these  papers  as  a  duty  resulting  from  the  office  held 
by  the  members  of  the  state  land  board,  the  writ  of  mandate 
should  have  been  quashed,  as  the  lower  court  decided. 

No  appeal  is  provided  by  law  from  the  decisions  of  the 
board.  '*The  right  to  appeal  is  statutory  and  unknown  to 
the  common  law.  It  cannot  be  extended  to  cases  not  within 
the  statute."  {General  Custer  Min.  Co.  v.  Van  Camp,  2 
Ida.  40,  3  Pac.  22 ;  Ohio  dk  Miss.  B.  22.  Co.  v.  Lawrence  County, 
^lU.  50;2Cyc.519.) 

The  jurisdiction  of  the  state  land  board  over  these  Carey 
act  lands  is  analogous  to  the  jurisdiction  of  the  Department 
of  the  Interior  over  the  public  lands  of  the  United  States. 
^'While  a  question  is  under  the  consideration  and  within  the 
control  of  the  land  department  the  courts  cannot  take  juris- 
diction of  the  case  by  reason  of  their  control  of  the  parties 

eoncemed In  the  same  way  there  exists  no  power  in 

the  court  by  any  of  its  processes  such  as  the  writ  of  injunc- 
tion, nupndamus,  to  act  upon  the  land  department  officials  so 
as  to  interfere  with  the  exercise  of  their  judgment  while  the 
matter  is  properly  before  them  for  action."  (26  Am.  &  En^f. 
Ency.  of  Law,  385,  388 ;  Brown  v.  Hitchcock,  173  U.  S.  473, 19 
Idaho,  VoL  14—11 


Digitized  by 


Google 


162    PiBESON  v.  State  Board  of  Land  Commbs.     [14  Idaho^ 

Opinion  of  the  Court — Ailshie,  C.  J. 

Sup.  Ct.  485,  43  L.  ed.  772;  Cosmos  Exploration  Co.  v.  Oil 
Co,,  190  U.  S.  301,  23  Sup.  Ct.  692,  24  Sup.  Ct.  860,  47  L.  ed. 
1064;  Savage  v.  Worsham,  104  Fed.  18;  Vantongeren  v.  Uef- 
ferman,  6  Dak.  180,  38  N.  W.  52 ;  St  Paul  Ry.  Co.  v.  Olsen, 
87  Minn.  117,  94  Am.  St.  Rep.  693,  91  N.  W.  294;  Frijik  i\ 
Thomas,  20  Or.  265,  25  Pac.  717,  12  L.  R.  A.  239 ;  Robertson 
V,  Land  Board,  42  Or.  183,  70  Pac.  614;  Corpe  v.  Brooks,  S- 
Or.  222.) 

AILSHIE  C.  J.  (After  stating  the  facts.)— The  only 
question  presented  for  our  determination  in  this  case  is 
whether  an  appeal  will  lie  from  the  decision  of  the  state 
board  of  land  commissioners  on  a  land  contest  had  before  them. 
The  state  board  of  land  commissioners  is  a  constitutional  body, 
organized  and  existing  under  and  by  virtue  of  the  provisions 
of  sec.  7,  art.  9  of  the  constitution,  which  is  as  follows:  "The 
Governor,  Superintendent  of  Public  Instruction,  Secretary  of 
State  and  Attorney  General  shall  constitute  the  State  Board 
of  Land  Commissioners,  who  shall  have  the  direction,  con- 
trol and  disposition  of  the  public  lands  of  the  state,  under 
such  regulations  as  may  be  prescribed  by  law."  To  this 
board  the  constitution  has  assigned  the  "direction,  control 
and  disposition  of  the  public  lands  of  the  state."  In  further- 
ance of  the  powers  conferred  by  the  constitution,  the  state 
legislature,  by  sec.  2  of  the  act  of  March  2,  1899  (Sess.  Laws, 
1899,  p.  284),  conferred  upon  the  same  board  "the  selection, 
management  and  disposal"  of  all  lands  received  by  the  state 
under  the  grant  from  the  general  government  commonly 
known  as  the  Carey  act.  The  statutes  of  the  state  prior  to 
1905  contained  no  provision  for  hearing  contests  over  the 
right  to  purchase  or  enter  state  lands,  but  by  act  of  March 
2,  1905  (Sess.  Laws,  1905,  p.  131),  the  legislature  created 
the  office  of  register  of  the  state  board  of  land  commissioners 
and  provided  for  hearing  contests,  and  by  sec.  5  of  the  .act 
requires  the  register  to  set  a  time  for  hearing  evidence  and 
taking  testimony,  and  requires  that  after  the  hearing  the  reg- 
ister shall  furnish  "a  full  transcript  of  the  proceedings  to 
the  state  board  of  land  commissioners  who  shall  render  & 
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decision  in  accordance  therewith."  Sec.  24  of  the  same  act 
is  as  follows:  "The  state  board  of  land  commissioners  may 
hear  and  determine  the  claims  of  all  persons  who  may  claim 
to  be  entitled,  in  whole  or  in  part,  to  any  lands  owned  by  this 
state,  and  the  decision  of  said  board  shall  be  final  nntil  set 
aside  by  a  court  of  competent  jurisdiction,  and  the  board  shall 
have  power  to  establish  such  rules  and  regulations  as  in  their 
opinion  may  be  proper  or  necessary  to  prevent  fraudulent 
applications."  Appellant  rests  his  contention  for  the  right 
of  appeal  upon  the  grounds:  1.  That  it  is  the  duty  of  the 
board  to  hear  and  determine  the  contest  upon  the  evidence 
submitted;  and,  2.  That  "the  decision  of  said  board  shall  be 
final  until  set  aside  by  a  court  of  competent  jurisdiction." 

It  must  be  conceded  in  the  outset  that  "the  right  of  appeal 
is  statutory  and  unknown  to  the  common  law;  it  cannot  be 
extended  to  cases  not  within  the  statute."  (General  Custer 
Min.  Co.  V.  Van  Camp,  2  Ida.  40,  3  Pac.  22.)  In  the  case 
at  bar,  if  any  right  of  appeal  exists,  it  must  be  found  in  the 
statute.  This  latter  proposition,  we  think,  narrows  itself  down 
to  the  question  as  to  whether  that  authority  is  to  be  found 
in  sec.  24  of  the  act  of  March,  1905  (Sess.  Laws,  1905,  p.  142). 
Sec.  5  of  the  act  provides  that  the  practice  and  procedure  in 
contest  cases  shall  be  the  same  as  that  established  by  the 
United  States  in  the  district  land  office,  and  the  whole  tenor 
of  the  act  indicates  that  the  legislature  intended  to  provide 
a  similar  mode  and  method  for  contests  over  state  land  and 
for  state  purposes  to  that  established  by  the  general  gov- 
ernment for  contests  over  government  lands.  Under  similar 
legislation  in  other  states  a  like  view  has  been  entertained 
by  the  courts.  {Corpe  v.  Brooks,  8  Or.  222;  Routt  v.  Green- 
wood Cemetery  Land  Co.,  18  Colo.  132,  31  Pac.  858.)  The 
United  States  supreme  court  has  repeatedly  held  that  the 
decisions  of  the  land  department  of  the  government  are  final 
and  conclusive  as  to  all  facts  found  in  a  case,  and  that  they 
would  only  be  reviewed  as  to  errors  of  law  or  on  account  of 
fraud.  (Johnson  v.  Towsley,  13  Wall.  72,  20  L.  ed.  485; 
Burfenning  v.  Chicago  etc.  R.  Co.,  163  U.  S.  321,  16  Sup.  Ct 
1018,  41  L.  ed.  175;  Gonzales  v.  French,  164  U.  S.  342,  17 
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Sup.  Ct.  102,  41  L.  ed.  460;  7  Notes  on  U.  S.  Reports,  618.) 
In  other  words,  that  where  the  land  department  had  misap- 
plied the  law  to  the  facts  found,  or  in  cases  of  fraud,  the 
court  would  furnish  relief.    We  think  the  legislature  had  a 
similar  purpose  in  view  when  they  said,  **The  decision  of 
said  board  shall  be  final  until  set  aside  by  a  court  of  com- 
petent jurisdiction."    This  language  indicates  the  idea  of  % 
review  of  questions  of  law  rather  than  questions  of  fact    If 
the  board  should  refuse  to  act,  a  contestant  has  an  adequate 
remedy  to  compel  them  to  act.    If  they  should  act  in  a  mat- 
ter without  jurisdiction,  there  is  a  remedy;  if  they  misapply 
the  law  to  the  facts  found,  or  in  case  of  fraud,  there  is  a 
remedy;  but  those  remedies  are  not  by  appeal.    The  fact  that 
the  legislature  never  provided  any  procedure  to  be  followed 
oi  designated  any  court  to  which  the  appeal  could  be  taken, 
is  further  indicative  of  an  absence  of  intention  to  grant  the 
right  of  appeal.    Of  course,  if  the  legislature  had  in  direct 
terms  authorized  an  appeal,  and  designated  the  court  to  whieh 
such  appeal  might  be  taken,  the  court  would  assume  jurisdic- 
tion and  prescribe  the  procedure  to  be  followed.    Such,  how- 
ever, is  not  the  case  here.    We  are  satisfied  that  the  order  and 
judgment  of  the  trial  court  was  correct  and  it  is  hereby  af- 
firmed.   Costs  awarded  in  favor  of  respondent 

Sullivan,  J.,  and  Stewart,  J,,  concur. 


Digitized  by 


Google 


Jan.  1908.]  Hall  v.  Jensbn.  165 

PointB  Deeided. 


(January  28,  1908.) 
M.  P.  HALL,  Appellant,  v.  J.  M.  JENSEN  et  al.,  Respondents. 

[93  Pae.  962.] 
Affdoavit  oh  Motion  fob  New  Trial — Motiow  to  Stritcb — Affidavit, 

How   iDEl^TIFIED  OB  CeBTIFIED — ^NeED   NOT  BE   SAVED   IN  A   BiLL  OF 

Exceptions — ^Bebuttal  Testimony — ^Reopening  Case  fob — ^Dis- 
cretion OF  CouBT — New  Trial — Sufficiency  of  Affidavit  on 
Gbound  of  Accident  ob  Sitrpbise  ob  on  Ground  of  Newly  Dis- 
oovebed  Evidence — Granting  New  Trial — Discretion  of  Court. 

1.  A  motion  to  strike  from  the  transcript  the  affidavit  on  motion 
for  new  trial  on  the  ground  that  it  is  not  identified  or  certified 
bj  the  trial  judge  as  having  been  eonsidered  on  the  hearing  of  the 
motion  for  a  new  trial,  will  not  be  granted  where  such  affidavit 
is  stipulated  bj  counsel  for  the  respective  parties  as  having  been 
used  on  the  hearing  of  the  motion  for  a  new  trial. 

2.  On  the  question  of  the  certification  of  papers  or  documents 
VBed  on  the  hearing  of  a  motion,  the  ease  of  Crowley  v.  Croesus 
Mining  Co^  12  Ida.  530,  86  Pae.  536,  is  expressly  overruled,  in  so 
far  as  it  applies  to  civil  eases. 

3.  Under  the  provisions  of  sec.  4821,  Bev.  Stat.,  the  copies  of 
the  papers  provided  for  by  sees.  4818,  4819,  and  4820,  Bev.  Stat.. 
to  be  used  on  appeal  may  be  certified  or  identified  by  the  clerk 
or  by  stipulation  of  attorneys,  or  may  be  certified  and  identified 
Ijy  the  judge. 

4.  Under  the  provisions  of  see.  4427,  Bev.  Stat.,  the  papers  used 
on  the  hearing  of  a  motion,  which  are  made  a  part  of  the  records 
and  files  in  the  action,  need  not  be  embodied  in  a  bill  of  excep- 
tions, and  if  the  same  appear  in  the  records  or  files,  they  may 
be  reviewed  upon  appeal  as  though  settled  in  a  bill  of  exceptions, 
if  certified  or  identified  as  provided  by  law. 

5.  The  granting  of  a  motion  to  reopen  the  trial  of  a  case  and 
to  permit  the  introduction  of  rebuttal  testimony  is  in  the  legal 
discretion  of  the  court,  and  its  action  thereon  will  not  be  reversed 
unless  it  appears  that  such  discretion  has  been  abused. 

6.  Under  the  provisions  of  paragraph  3  of  sec.  4439,  where 
application  is  made  upon  affidavit  for  a  new  trial  on  the  ground 
of  accident  or  surprise  which  ordinary  prudence  could  not  have 
guarded  against,  the  facts  constituting  such  accident  or  surprise 
must  be  set  forth  in  the  affidavit. 

7.  Where  the  application  for  a  new  trial  is  made  under  the 
provisions  of  the  fourth  paragraph  of  said  sec.  4439,  the  newly  dis- 
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corered  eridenee  most  be  set  forthy  and  it  most  also  appear  from 
the  affidarit  that  the  party  coold  not  with  reasonable  diligenee  have 
discovered  the  same  and  produced  it  at  the  triaL 

8.  Newlj  discovered  evidence,  which  is  merelj  cnmnlatiye  or 
designed  to  contradict  witnesses,  is  not  sufficient  to  warrant  the 
granting  of  a  new  triaL 

9.  The  granting  or  denying  of  a  new  trial  is  in  the  sound 
discretion  of  the  court. 

(S/llabus  bj  the  court.) 

APPEAL  from  the  District  Court  of  Seventh  Judicial  Dis- 
trict for  Canyon  County.     Hon.  Prank  J.  Smith,  Judge. 

l^Iotion  for  a  new  trial  denied  by  Hon.  Ed.  L.  Bryan,  suc- 
cessor to  Judge  Smith.  Action  to  set  aside  a  judgment. 
Judgment  for  the  defendant.     Affirmed. 

Rice  &  Thompson,  for  Appellant. 

On  the  evidence  as  now  presented  to  this  court  by  the  record, 
the  judgment  against  appellant  in  the  district  court  should 
not  have  been  rendered,  and  he  ought  to  be  granted  a  new 
trial.  The  only  question  is  the  technical  one,  as  to  whether 
sufficient  showing  has  been  made  in  the  affidavit  of  Mr.  Hall, 
used  on  the  motion  for  the  new  trial,  of  due  diligence  in  not 
producing  the  note  at  the  trial.  The  court  is  entitled  to  take 
into  consideration  the  state  of  the  pleadings  and  the  condition 
of  facts,  as  shown  by  the  record  and  undisputed.  (Kenezleher 
V.  Wahl,  92  Cal.  202,  28  Pac.  225 ;  Delmas  v.  Martin,  39  CaL 
555;  Jones  v.  Singleton,  45  Cal.  92.) 

Stone  &  JMacLane,  for  Respondents. 

A  motion  to  reopen  a  case  after  the  evidence  has  been  closed 
is  addressed  to  the  sound  discretion  of  the  trial  court  {Kim- 
ball  V.  Saguin,  86  Iowa,  186,  53  N.  W.  116 ;  Des  Moines  Sav. 
Bank  v.  Colfax  Hotel  Co.,  88  Iowa,  4,  55  N.  W.  67;  Rika  v. 
Pelnar,  86  Wis.  408,  57  N.  W.  51 ;  Ciishman  v.  Coleman,  92 
Ga.  772,  19  S.  E.  46;  see,  further,  46  Cent.  Dig.,  col.  892.) 

This  discretion  of  the  trial  court  is  so  exclusive  that  it  will 
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not  be  reviewed  at  all,  or,  at  least,  not  unless  a  clear  abuse 
of  discretion  is  shown.  (Gordon  v.  Reynolds,  114  111.  118,  28 
IC.  E.  455;  Haines  v.  Young,  132  Cal.  512,  64  Pac.  1079.) 

The  affidavit  on  motion  for  new  trial  is  in  no  manner  cer- 
tified or  identified  by  the  trial  judge  as  having  been  used  on 
the  motion  for  new  trial.  Therefore  it  cannot  be  considered. 
iCrowley  v,  Croesus  etc.  Co,,  12  Ida.  530,  86  Pac.  536.) 

The  party  alleging  surprise  should  be  required  to  show  it 
conclusively,  and  by  the  most  satisfactory  evidence  within 
Ills  reach.  {Schellhous  v.  Ball,  29  Cal.  605.)  Also,  with 
respect  to  the  question  of  newly  discovered  evidence.  (Baker 
V.  Joseph,  16  Cal.  173;  Mowry  v.  Baahe,  89  Cal.  606,  27  Pac. 
157.) 

It  waa  appellant's  duty,  if  surprised  at  the  testimony  of 
the  respondents,  to  have  at  once  disclosed  the  fact  to  the  court, 
and  to  have  submitted  to  a  nonsuit,  moved  for  a  continuance, 
or  to  have  otherwise  sought  immediate  relief.  Having  failed 
to  try  any  of  these  expedients,  he  is  in  no  position  to  ask  for 
a  new  trial  either  on  the  ground  of  surprise  or  of  newly  dis- 
covered evidence.  (Doyle  v.  Sturla,  38  Cal.  456 ;  Schellhous 
V.  Ball,  29  Cal.  605;  Heath  v.  Scott,  65  Cal.  548,  4  Pac.  557; 
Klockenbaum  v.  Pierson,  22  Cal.  160.)  A  party  must  come 
to  trial  prepared  to  rebut  any  false  testimony  which  his  ad- 
versary may  produce,  and  he  cannot  claim,  on  motion  for 
a  new  trial,  that  he  was  surprised  at  certain  testimony  be- 
cause the  same  was  false.  (14  Ency.  of  PI.  &  Pr.  733  et  seq. ; 
Taylor  v.  California  Stage  Co.,  6  Cal.  228;  Klockenbaum  v. 
Fierson,  22  Cal.  160.) 

**  Evidence  of  a  fact  known  at  the  trial  about  which  one 
of  the  witnesses  testified  is  no  ground  for  a  new  trial.'' 
{People  V.  Lyle  (Cal.),  4  Pac.  977.)  The  alleged  newly  dis- 
covered evidence  must  not  be  merely  cumulative,  or  tending 
to  impeach  or  contradict  a  witness.  (Live  Yankee  Co.  v. 
Oregon  Co.,  7  Cal.  40;  Wood  v.  Moulton,  146  Cal.  317,  80 
Pac.  92;  Stoakes  v.  Monroe,  36  Cal.  383.) 

SULLIVAN,  J. — This  action  was  brought  in  the  district 
court  to  set  aside  a  judgment  entered  by  a  justice  of  the  peace. 
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on  the  ground  that  the  alias  summons  issued  by  the  justice 
was  not  served  on  the  defendant  in  that  action,  which  was 
an  action  by  J.  M.  Jensen  and  another,  under  the  firm  name 
of  the  Bank  of  Brigham  City,  as  plaintiffs,  v.  M.  F.  HalU 
defendant,  to  recover  a  money  jud.i^ent.  The  cause  was 
tried  by  the  court  without  a  jury  and  judgment  was  entered 
in  favor  of  the  respondents,  who  are  the  defendants  in  this 
action.  A  motion  for  a  new  trial  was  overruled  and  the 
appeal  is  from  the  judgment  and  order  denying  a  new  trial. 

A  motion  has  been  made  to  strike  from  the  transcript  the 
affidavit  of  M.  F.  Hall  on  motion  for  a  new  trial,  on  the  ground 
that  said  affidavit  is  not  identified  or  certified  by  the  trial 
judge  as  having  been  used  or  considered  on  the  hearing  of  the 
motion  for  a  new  trial.  To  the  transcript  is  attached  the 
following  stipulation,  signed  by  the  respective  attorneys: 

"It  is  hereby  stipulated  and  agreed  by  and  between  the 
attorneys  for  the  respective  parties  that  the  foregoing  tran- 
script contains  full,  true  and  correct  copies  of  the  judg- 
ment-roll, notice  of  motion  for  a  new  trial,  statement  and 
affidavit  used  on  motion  for  a  new  trial,  order  denying  motion 
for  a  new  trial,  and  notice  of  appeal  herein,  and  that  an 
undertaking  in  due  form  has  been  filed  herein." 

It  will  be  observed  that  counsel  stipulated  that  the  affidavit 
referred  to  was  used  on  motion  for  a  new  trial,  but  counsel 
for  respondent  cite  the  decision  of  this  court  in  Crowley  v. 
Croesus  Mining  Co.,  12  Ida.  530,  86  Pac.  536,  wherein  it 
was  held  that  the  certificate  of  the  clerk  of  the  district  court, 
to  the  effect  that  certain  affidavits  were  used  on  the  hearing 
of  a  motion  for  a  new  trial,  was  not  sufficient  to  authorize 
this  court  to  consider  the  affidavits,  and  that  such  certificate 
must  be  made  by  the  trial  judge,  or  that  such  affidavits 
must  be  contained  in  an  authenticated  record,  certified  by  the 
judge,  showing  that  such  affidavits  were  used  on  the  hearing. 
That  decision  is  clearly  wrong  and  contrary  to  the  statute 
and  former  decisions  of  this  court.  On  examination  of  that 
case,  we  find  that  the  decision  was  based  on  the  decision 
of  this  court  in  State  v.  Larkin,  5  Ida.  200,  47  Pac.  945.  That 
was  a  criminal  case,  and  the  decision  was  rendered  under  the 
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provisions  of  sees.  7940  to  7946,  inclusive,  of  the  Penal  Code, 
which  provisions  apply  to  appeals  in  criminal  cases  only.  The 
decision  in  the  Crowley  case  upon  the  point  under  consid- 
eration is  hereby  expressly  overruled,  as  applied  to  civil 
cases. 

And  it  is  contended  that  the  stipulation  of  attorneys  in 
that  regard  can  have  no  greater  effect  than  the  certificate 
of  the  clerk,  and  for  that  reason  said  afSdavit  should  be 
stricken  from  the  transcript.  It  is  also  contended  that  no 
one  but  the  judge  can  identify  or  certify  the  papers  considered 
by  him  on  the  hearing  of  such  motion.  This  question  was 
under  consideration  by  this  court  in  the  case  of  Simmons 
Hdw.  Co.  V.  Alturas  Com.  Co.,  4  Ida.  386,  39  Pac.  553.  The 
opinion  in  that  case  was  prepared  by  Chief  Justice  Morgan, 
and  is  quite  exhaustive  on  the  question  here  under  considera- 
tion, and  after  reviewing  a  number  of  California  authorities 
upon  this  question,  the  learned  chief  justice  said:  "As  to  the 
decisions  of  the  California  supreme  court,  which  we  are  re- 
quested to  follow,  we  must  respectfully  say  that  the  path  is 
too  devious. ' '    And  further  on,  it  is  said : 

**  We  think  a  fair  construction  of  sec.  4821  would  authorize 
the  clerk  of  the  district  court  or  attorneys  to  certify,  as  in 
this  case,  that  the  transcript  contains  full,  true  and  correct 
copies  of  all  the  papers  used  on  the  hearing  of  the  motion  of 
defendant  in  the  court  below,  or  as  the  case  may  be.  This 
certificate,  if  incorrect,  would  be  subject  to  correction  by 
either  party  upon  a  suggestion  of  diminution  of  the  record.*' 

Said  sec.  4821  is  as  follows: 

**The  copies  provided  for  in  the  last  three  sections  must  be 
certified  to  be  correct  by  the  clerk  or  the  attorneys,  and  must 
be  accompanied  with  a  certificate  of  the  clerk,  or  attorneys, 
that  an  undertaking  on  appeal,  in  due  form,  has  been  properly 
filed  or  a  stipulation  of  the  parties  waiving  an  undertaking.*' 

Sees.  4818,  4819  and  4820  of  the  Eevised  Statutes,  referred 
to  in  said  sec.  4821,  provide  what  papers  the  transcript  must 
contain  on  the  appeals  mentioned  therein.  No  other  papers 
have  any  place  in  such  transcripts,  and  the  copies  of  the 
papers  included  in  such  transcripts,  under  the  provisions  of 
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sec.  4821,  may  be  certified  to  be  correct  by  the  clerk  or  the  at- 
torneys for  the  respective  parties,  and  this  court  is  authorized, 
on  appeal,  to  consider  aflfidavits  or  other  papers  used  on  the 
hearing  of  a  motion  for  a  new  trial  so  certified  or  stipulated 
to  be  correct  by  the  respective  counsel. 

In  Village  of  Sandpoint  v.  Doyle,  9  Ida.  236,  74  Pac.  861, 
in  considering  the  effect  to  be  given  to  the  provisions  of  said 
sec.  4821,  the  court  said : 

**  A  bill  of  exceptions  is  not  necessary  in  such  cases,  but  the 
papers  used  upon  the  hearing  in  the  court  below  must  be 
identified  by  certificate  from  the  judge,  clerk  or  attorneys,  so 
that  this  court  may  know  that  it  is  passing  upon  the  same 
facts  which  were  before  the  district  judge. 

As  bearing  on  the  question  under  consideration,  see  Steve 
V.  Bonners  Ferry  Lumber  Co.,  13  Ida.  384,  92  Pac.  363. 

Under  the  provisions  of  sec.  4427,  Rev.  Stat.,  it  is  provided 
that  certain  decisions  and  orders  are  deemed  excepted  to,  and 
that  where  such  order  or  decision  and  the  papers  upon  which 
they  were  made  are  a  part  of  the  records  and  files  in  the  ac- 
tion, they  need  not  be  embodied  in  a  bill  of  exceptions  and  if 
the  same  appear  in  the  records  or  files,  they  may  be  reviewed 
upon  appeal  as  though  settled  in  a  bill  of  exceptions.  It  is 
clear  from  the  provisions  of  that  section  that  all  the  motions 
or  orders  mentioned  in  said  section  which  are  made  a  part  of 
the  files  and  records  may  be  used  upon  the  appeal  the  same 
as  if  saved  in  a  bill  of  exceptions,  and  said  sec.  4821  provides 
the  manner  and  method  of  identifying  such  papers  when  not 
saved  in  a  bill  of  exceptions  or  identified  by  the  court  or 
judge.  In  the  case  at  bar,  the  attorneys  have  stipulated  that 
the  affidavit  referred  to  was  used  on  the  motion  for  a  new 
trial,  and  that  stipulation  is  sufficient  to  warrant  this  court  in 
considering  it  on  this  appeal.  The  motion  to  strike  the  same 
from  the  transcript  must  therefore  be  denied. 

The  action  of  the  court  in  denying  a  motion  to  reopen  the 
case  and  permit  J.  U.  Hammond  to  testify  as  a  witness  for 
appellant  in  rebuttal,  is  assigned  as  error.  It  appears  from 
the  transcript  that  this  cause  was  tried  on  November  16,  1906, 
and  an  adjournment  of  the  court  was  taken  until  the  follow- 
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ing  momlBg,  and  on  the  convening  of  the  court,  counsel  for 
plaintiff  moved  to  reopen  the  ease  and  permit  the  plaintiff  to 
call  in  rebuttal  the  witness,  J.  U.  Hammond,  and  to  permit 
him  to  testify  in  said  cause,  which  motion  was  denied  by  the 
court.  After  the  appellant  had  submitted  his  evidence  and 
rested,  the  respondent,  Monroe,  testified  that  he  served  said 
alias  summons  on  the  appellant  on  September  18,  1905,  at  a 
time  when  appellant  called  at  his  (Monroe's)  ofSce  to  pay  a 
certain  note  referred  to  as  the  Ludrick  note.  On  rebuttal, 
appellant's  attention  was  called  to  that  testimony  and  he  de- 
nied that  said  summons  was  served  on  him  at  that  time. 
Both  sides  then  rested,  and  we  infer  from  the  record  that  the 
court  then  took  the  case  under  advisement.  On  the  following 
morning,  appellant  asked  to  have  the  case  reopened  and  to 
permit  him  to  introduce  another  witness,  one  Hammond,  who 
was  present  during  the  trial  on  the  previous  day,  and  who, 
appellant  alleges,  was  present  at  Monroe's  office  at  the  time 
the  Ludrick  note  was  paid.  It  appears  from  the  affidavits 
used  on  the  hearing  of  said  motion  that  said  witness  would 
testify  in  substance,  as  follows:  That  at  the  time  the  appel- 
lant went  to  the  office  of  Monroe  to  pay  the  Ludrick  note,  said 
witness  was  present  and  that  no  papers  were  served  on  the 
appellant  at  that  time ;  that  said  witness  was  in  the  courtroom 
at  the  time  this  action  was  tried,  but  did  not  tell  appellant's 
attorney  of  the  fact  of  his  presence  at  Monroe's  office  until 
after  the  adjournment  of  the  court,  for  the  reason  that  he  did 
not  know  that  he  had  the  right  to  say  anything.  An  affidavit 
of  the  appellant  was  also  presented  on  that  motion,  in  which 
the  appellant  deposed  that  he  had  no  knowledge  until  the 
trial  that  Monroe  claimed  that  he  had  served  a  summons  on 
him  at  the  time  of  the  payment  of  said  Ludrick  note,  and  that 
it  did  not  occur  to  him  that  the  said  witness  Hammond  was 
present  when  he  paid  the  note,  and  that  said  witness  reminded 
faim  of  that  fact  after  the  adjournment  of  court  on  the  previ- 
ous evening. 

It  is  dear  that  the  testimony  of  the  witness  Hammond 
would  have  been  proper  rebuttal  testimony,  had  it  been  of- 
fered on  the  trial    It  was  testimony  tending  to  corroborate 
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that  of  the  appellant,  and  we  think  it  was  in  the  sound  dis- 
cretion of  the  court  to  reopen  the  case  after  it  had  once  been 
taken  under  advisement,  and  permit  the  introduction  of  that 
testimony;  but  we  do  not  think  it  was  an  abuse  of  such  discre- 
tion for  the  court  to  refuse  to  do  so,  and  for  that  reason  the 
action  of  the  court  in  that  matter  is  not  error.  The  fact  that 
said  witness,  Hammond,  was  present  at  the  time  said  Ludrick 
note  was  paid,  and  would  testify  that  he  did  not  see  Mon- 
roe hand  the  appellant  the  summons  referred  to,  would  tend 
to  corroborate  the  evidence  of  the  appellant  on  that  point. 
But  the  court,  on  the  hearing  of  said  motion  to  open  the  case, 
no  doubt  considered  that  matter  and  concluded  that  even  if 
that  evidence  were  admitted,  it  would  not  change  the  finding 
of  the  court  upon  the  question  as  to  whether  said  summons 
had  been  served  or  not.  The  court,  perhaps,  took  that  view 
of  it  and  concluded  that  the  evidence  offered  would  make 
no  difference  with  the  court's  decision  and  hence  declined  to 
reopen  the  case. 

The  next  error  assigned  is  that  the  court  erred  in  over- 
ruling appellant's  motion  for  a  new  trial.  Motion  for  a  new 
trial  was  heard  upon  a  statement  of  the  case  containing  the 
evidence  introduced  on  the  trial,  and  the  affidavits  used  on 
the  motion  to  reopen  the  case  and  permit  the  appellant 
to  introduce  rebuttal  testimony,  and  the  affidavit  of  the  appel- 
lant, which  is  in  words  and  figures  as  follows: 

**M.  F.  Hall,  being  first  duly  sworn,  deposes  and  says  that 
he  is  the  plaintiff  in  the  above-entitled  action;  that  on  the 
4th  day  of  October,  1905,  affiant  paid  to  said  Finley  Monroe 
at  Finley  Monroe's  law  office  at  Emmett,  Idaho,  the  note  held 
by  said  Finley  Monroe  for  collection  in  favor  of  one  Edward 
Ludrick  against  affiant;  that  at  the  time  said  affiant  paid  said 
note  to  said  Finley  Monroe,  wrote  the  date  of  the  payment 
of  said  note  upon  the  face  thereof,  in  red  ink,  in  words  as 
follows,  'Paid  Oct.  4,  1905,  Edward  Ludrick  by  Finley  Mon- 
roe' and  delivered  said  note  so  written  upon  to  this  affiant,  a 
copy  of  which  is  hereto  attached  marked  exhibit  *A'  and 
made  a  part  hereof;  that  said  note  was  not  paid  on  the  18th 
of  September,  1905,  as  was  testified  by  said  Finley  Monroe  at 
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the  trial  of  the  above-entitled  cause  in  the  District  Court  of 
the  Seventh  Judicial  District  of  the  State  of  Idaho,  in  and 
for  the  County  of  Canyon,  but  was  paid  on  the  date  above 
stated,  October  4,  1905;  that  said  note  of  Edward  Ludrick 
is  the  only  note  held  by  anyone  by  the  name  of  Ludrick 
which  the  affiant  has  ever  paid  through  said  Finl^  Monroe; 
that  said  note  is  the  one  referred  to  in  the  testimony  of  said 
Pinley  Monroe  in  said  trial  as  the  Ludrick  note  paid  by  affi- 
ant to  said  Finley  Monroe  for  Ludrick." 

It  appears  from  the  transcript  that  Finley  Monroe  testi- 
fied that  he  served  the  summons  in  the  action  in  the  justice's 
court  on  M.  F.  Hall  on  the  date  that  said  Hall  had  appeared 
at  the  latter 's  office  in  Emmett  and  paid  to  said  Monroe  the 
amount  due  on  a  certain  promissory  note  in  favor  of  Edward 
Ludrick,  and  the  effect  of  said  affidavit  is  to  show  that  the 
payment  of  said  note  was  made  on  October  4,  1905,  some  nine 
days  after  the  judgment  in  the  justice's  court  was  entered, 
and  about  fifteen  days  after  the  date  that  Monroe  testified 
that  he  served  said  summons  on  the  appellant  Hall.  That 
evidence  would  simply  contradict  the  testimony  given  by 
Monroe  on  a  collateral  fact,  and  newly  discovered  evidence 
that  is  cumulative  and  contradictory  on  collateral  facts  is  not 
sufficient  to  warrant  the  granting  of  a  new  trial,  and  it  does 
not  appear  from  the  affidavit  whether  the  appellant  relies  on 
surprise  or  on  newly  discovered  evidence.  If,  on  surprise,  the 
affidavit  should  show  of  what  the  surprise  consisted,  as  he 
certainly  knew  at  the  time  of  the  trial  that  he  had  paid  said 
Ludrick  note,  and  until  it  appears  otherwise,  the  presumption 
would  be  that  said  note  was  in  his  possession.  If  the  appel- 
lant contends  that  this  is  newly  discovered  evidence,  the  stat- 
ute requires  that  it  must  be  made  to  appear  that  such  evi- 
dence could  not,  with  reasonable  diligence,  have  been  dis- 
covered and  produced  at  the  trial.  (Sec.  4439,  Rev.  Stat.) 
It  is  clear  from  the  provisions  of  said  section  that  the  acci- 
dent or  surprise  therein  referred  to  and  diligence  in  attempt- 
ing to  obtain  the  evidence  desired,  must  appear  from  the  affi- 
davit.   As  bearing  upon  this  question,  see  Sckellhov^  v.  Ball, 
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29  Cal.  606 ;  Baker  v.  Joseph,  16  Cal.  173;  Mowry  v.  Baabe,  89 
Cal.  606,  27  Pac.  157. 

The  issue  was  whether  the  summons  was  served  by  Monroe 
on  the  appellant.  The  facts  disclosed  by  the  combined  state- 
ment and  afSdavit  are  as  follows:  The  appellant  testified 
that  the  summons  had  not  been  served  on  him.  The  defend- 
ant Monroe  then  testified  to  service  of  summons  at  a  time 
when  the  appellant  paid  said  Ludrick  note.  Appellant  in  re- 
buttal denied  that  Monroe  had  served  the  summons  on  him 
at  the  time  he  paid  the  Ludrick  note.  Both  parties  rested 
and  the  case  was  closed.  At  the  opening  of  the  court  on  the 
following  morning,  a  motion  was  made  to  reopen  the  case  for 
the  purpose  of  introducing  further  rebuttal  and  to  permit 
the  witness  Hamm6nd  to  testify  that  he  was  present  at  the 
time  the  Ludrick  note  was  paid  and  no  summons  was  served 
on  the  appellant  at  that  time.  It  further  appears  that  said 
Hammond  was  present  during  the  trial  and  was  not  called  as 
a  witness  by  the  appellant,  apparently  for  the  reason  that  he 
had  forgotten  that  Hammond  was  present  when  he  paid  the 
Ludrick  note.  By  the  affidavit  on  motion  for  a  new 
trial,  it  appears  that  the  Ludrick  note  states  on  its 
face  that  it  was  paid  some  days  after  the  alleged  ser- 
vice of  summons,  and  there  is  nothing  in  the  affidavit 
to  show  that  the  appellant  did  not  have  the  possession 
of  that  note  at  the  time  of  the  trial ;  at  least,  there  is  nothing 
in  the  affidavit  to  indicate  that  with  ordinary  prudence  or 
reasonable  diligence  the  appellant  could  not  have  pro- 
duced said  promissory  note  on  the  trial.  If  appellant  was 
surprised  at  Monroe's  testimony  to  the  eflfect  that  he  had 
served  said  summons  at  the  time  appellant  paid  the  Ludrick 
note,  he  ought  then  and  there  to  have  asked  for  a  postpone- 
ment of  the  trial  until  he  could  procure  said  note  and  not 
rested  his  case  as  he  did.  The  court,  no  doubt,  on  reasonable 
application,  would  have  given  appellant  time  to  produce  said 
note. 
In  such  affidavits,  diligence  must  appear,  and  if  one  relies  on 
newly  discovered  evidence,  such  evidence  must  not  be  merely 
cumulative  or  tending  to  impeach  or  contradict  a  witness. 
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(Wood  V.  Moulton,  146  Cal.  317,  80  Pac.  92.)  The  showing 
in  this  case  is  insufficient  to  warrant  an  order  granting  a  new 
trial,  in  this:  (1)  No  diligence  is  shown;  and  (2)  The  evi- 
dence tends  merely  to  impeach  the  respondent  Finley  Monroe. 
The  granting  of  a  new  trial  is  largely  in  the  discretion  of  the 
court.  The  judgment  is  affirmed  with  costs  in  favor  of  the 
respondent. 

Ailshie,  C.  J.,  and  Stewart,  J.,  concur. 


(Janiiary  31,  1908.) 

HARRY  S.    KESSLER,    AppeUant,    v.    MOSES    ELMER 
PRUITT  and  ANNA  L.  PRUITT,  Respondents. 

[93  Pac.  965.] 

OONTBACrr  FOE  SALE  OF  BEAL  PROPERTY — SPECIFIC  PERFORMANCE — WhEZV 

WILL  BE  Decreed. 

1.  An  a^eement  for  the  sale  of  real  property  in  which  A  agrees 
to  sell  and  B  agrees  to  buy,  to  be  performed  in  the  future,  and  if 
fulfilled  resulting  in  a  sale,  is  a  contract  to  sell  real  property, 
and  not  a  mere  option. 

2.  The  stipulations  in  a  contract  for  the  sale  of  real  property, 
-whereby  A  agrees  to  furnish  B  an  abstract  of  title  to  the  prem* 
ises  showing  a  good  and  clear  title  upon  the  payment  of  the  bal- 
ance of  the  purchase  price,  are  mutual,  dependent,  and  concurrent 
stipulations. 

3.  Where  the  stipulations  in  a  contract  for  the  sale  of  real 
property  are  mutual  and  dependent,  an  actual  tender  and  demand 
by  one  party  is  necessary  to  put  the  other  party  in  default,  or  to  cut 
off  his  right  to  treat  the  agreement  as  still  subsisting. 

4.  In  all  contracts  for  the  sale  of  real  property,  where  the  time 
of  payment  by  the  vendee  is  essential,  and  not  simply  material, 
the  vendor  is  required  to  make  tender  and  offer  to  comply  with  the 
stipulations  to  be  by  him  performed  before  the  vendee  can  be  put  in 
default. 

5.  Where  a  contract  for  the  sale  of  real  property  provides 
that  the  seller  wiU  furnish  an  abstract  of  title  upon  the  payment 
of  the  balance  of  the  purchase  price,  the  acts  of  the  parties  are 
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to  be  considered  as  concurrent ,  the  purchaser  to  paj  the  monej, 
the  seller  to  deliver  an  abstract  of  title,  and  neither  party  can  put 
the  other  in  default  without  tendering  performance. 

6.  Where  the  contract  does  not  provide  for  a  forfeiture  of  that 
part  of  the  purchase  money  paid,  upon  failure  to  make  payment 
of  the  balance,  and  where  time  is  not  made  of  the  essence  of 
the  contract,  by  its  terms  time  will  not  be  considered  as  of  the 
essence  of  the  contract,  unless  it  clearly  appears  from  the  char- 
acter of  the  property  or  the  acts  of  the  parties  indicate  that  they 
considered  and  treated  the  contract  as  if  time  was  of  the  essence 
thereof. 

7.  Where  the  purchaser  tenders  to  the  bank  holding  a  deed  in 
escrow  a  check  for  the  balance  of  the  purchase  money,  which  the 
bank  offers  to  cash,  and  pay  cash  in  lieu  of  the  check,  the  tender 
is  sufficient. 

8.  Where  the  vendor  insists  that  the  yendee  is  in  default  to  such 
an  extent  as  to  entitle  him  to  have  the  contract  rescinded,  he  must 
Allege  and  prove  that  he  has  made  tender  as  provided  by  the  eon- 
tract  and  demanded  of  the  vendee  a  performance  of  the  same, 
and  notified  the  vendee  that  the  contract  would  be  rescinded 
unless  the  vendee  complied  with  the  stipulations  in  the  contract 

9.  The  mere  failure  to  pay  the  purchase  money  according  to  the 
terms  of  an  agreement  to  sell  real  property  will  not  be  held  a 
repudiation  of  the  contract  so  as  to  authorize  a  suit  by  the  vendor 
to  have  it  rescinded. 

10.  Where  both  parties  to  a  contract  for  the  sale  of  real 
property  have  treated  the  same  as  in  force  after  the  time  limit 
fixed  in  the  contract,  before  either  party  is  in  a  position  to  declaie 
the  contract  at  an  end  and  put  the  other  in  default,  it  is  necessary 
for  such  party  to  make  tender  as  stipulated  in  the  contract,  and 
notify  the  other  party  to  comply  with  the  stipulations,  or  the  eon- 
tract  wUl  be  rescinded. 

11.  Under  a  contract  for  the  sale  of  real  property,  where 
one  of  the  parties  recognized  the  contract  after  the  time  Hmit, 
and  makes  an  effort  to  comply  therewith,  it  is  error  to  refuse 
a  question  asking  such  party  to  explain  his  acts  witii  zeferenee 
to  such  matter. 

12.  (On  Petition  for  Behearing.)  Eeld,  that  the  contract  sued  on 
was  only  an  option  Jto  purchase  and  not  a  contract.  Conclusion 
reached  in  the  original  decision  adhered  to. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Seventh  Judicial  Dis- 
Irict  for  Canyon  County.    Hon.  Frank  J.  Smith,  Trial  Judge j^ 


Digitized  by 


Google 


Jan.  1908.]  Kesslke  v.  Pbuitt.  177 

Argument  for  Appellant. 

Hon.  Ed.  L.  Bryan,  his  successor,  denying  the  motion  for  a 
new  trial. 

Action  to  enforce  a  contract  for  the  sale  of  real  property. 
Judgment  for  defendants.    Reversed. 

Harry  S.  Kessler,  pro  se,  and  E.  B.  Scatterday,  for  Ap- 
pellant. 

A  party  who  insists  upon  rescission  must  himself  be  with- 
out fault,  for  no  one  will  be  permitted  to  take  advantage  of 
his  own  wrong  to  put  an  end  to  an  agreement  into  which  he 
has  entered.  (24  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  647,  and 
cases  cited;  Skelpar  v.  Green,  96  Cal.  218,  31  Pac.  42;  Barso- 
lou  V.  Newton,  63  Cal.  223,  226;  Snyder  v,  Spaulding,  57  111. 
480;  Thom4i8  v.  McCue,  19  Wash.  287,  53  Pac.  161.) 

"If  there  be  mutual  fault,  the  party  who  seeks  to  avail  of 
the  right  to  rescind  must  place  the  other  party  in  statu  quo." 
(24  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  645,  646,  and  cases 
cited;  Deal  v.  Dodge,  26  111.  459;  Orymes  v.  Sanders,  93  U. 
S.  55,  23  L.  ed.  ,798 ;  Bowman  v.  Ayres,  2  Ida.  465,  21  Pac. 
405;  Smith  v.  Krall,  9  Ida.  535,  75  Pac.  263;  Pomeroy's 
Specific  Performance  of  Contracts,  sees.  393-405;  Fountain 
V.  Semi-Tropic  L.  &  W.  Co,,  99  Cal.  677,  34  Pac.  497;  Gregg 
V.  English,  38  Tex.  139 ;  2  Hill  on  Vendors,  71  et  seq. ;  Miller 
V.  8 teen,  30  Cal.  403,  408,  89  Am.  Dec.  124;  Morrison  v.  Lods, 
39  Cal.  381.) 

Time  will  not  be  considered  of  the  essence  of  the  contract 
unless  it  is  either  expressly  so  made,  or  the  parties  have  acted 
clearly  on  that  theory,  or  because  of  the  nature  of  the  prop- 
erty involved.  {Frink  v.  Thomas,  20  Or.  265,  25  Pac.  717, 
12  L.  B.  A.  239 ;  see  extended  note  in  L.  S.  A. ;  Hall  v.  DeU 
plaine,  5  Wis.  206,  68  Am.  Dec.  59 ;  2  Pom.  Bq.  Jur.,  sec.  861.) 

"It  will  not  be  presumed  that  the  purchaser  of  land  stipu- 
lating for  the  abstract  of  title  clear  of  encumbrances  is  to  pay 
for  the  land  before  he  examines  the  abstract.**  (Penn.  Min. 
Co.  V.  Thomas,  204  Pa.  St.  325,  54  Atl.  101;  Courtright  v. 
Idaho,  VoL  14r-12 
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D€^rh.  37  Iowa.  5^»3;  Pov eU  r.  Dn^ron  Kic,  R.  R,  Co,. 4  Or.  356, 
12  Pac.  GCo;  D'i /d  r.  Fon^^'yrd,  6  CAirL  B..  N.  S..  323.) 

A  che^^k,  which  ch*^k  was  a<>  ept»d  by  the  r-a-hier  as  equiv- 
alent to  <a'»h,  is  cleiriy  a  le^al  tender.  (Uant  on  Tender, 
see.  S2;  Dufy  v.  O'Donovan.  46  N.  Y.  223.) 

W'.ere  there  is  delay  on  the  part  of  the  vendor  to  perform 
and  fum'sh  an  abstract  showing:  title,  the  vendor  cannot  in- 
sist that  the  purcha-er  di4  not  perform  the  contract  as  soon 
as  he  could.  {^Uvcns  t\  Kittredgc,  44  Wash.  347,  87  Pac. 
484;  Luchftti  V.  Frost  (Cal,),  65  Pac.  969.. 

The  defendants  further  waived  the  condition  in  the  con- 
tract as  to  time  and  pa^Tnent  by  going  ahead  after  the  speci- 
fied time  expired  and  treating  the  contract  as  continuing. 
(6  Pom.  Eq.  Jr.,  sec.  18;  Watson  v.  White,  152  HI.  364,  38  N. 
B.  902;  Hunt  on  Tender,  sec.  297;  Waterman  on  Specific  Per- 
formance,  sec.  482;  Fry  on  Specific  Performance,  sec.  921.) 

Finley  Monroe,  and  Stone  &  MacLane,  for  Respondents. 

There  was  no  contract  for  the  purchase  of  the  land  in 
suit,  but  merely  an  option.  Time  is  of  the  essence  of  an  op- 
tion, and  the  vendee  in  an  option  is  barred  of  relief  if  he  fails 
to  perform  or  to  offer  to  perform  during  the  period  prescribed 
by  the  option. 

*'An  option  id  not  a  sale;  it  is  not  even  an  agreement  for  a 
sale.  At  best  it  is  but  a  right  of  election  in  the  party  receiv- 
ing the  same  to  exercise  a  privilege,  and  only  when  that  privi- 
lege has  become  exercised  by  acceptance  does  it  become  a  con- 
tract to  sell.''  (Hopwood  v.  McCausland,  120  Iowa,  218,  94  N. 
W.  469 ;  McMillan  v.  Philadelphia  Co.  159  Pa.  St.  142,  28  Atl. 
220;  naiilcy  v.  Waiicrson,  39  W.  Va.  214,  19  S.  E.  536;  MUr 
waukee  Ins.  Co.  v.  Shea,  123  Fed.  9,  60  C.  C.  A.  103;  Ide  v. 
Leiser,  10  Mont.  5,  24  Am.  St.  Rep.  17,  24  Pac.  695 ;  Waterman 
V.  Banks,  144  U.  S.  394,  12  Slip.  Ct.  646,  36  L.  ed.  479;  Potts 
V.  Whitehead,  20  N.  J.  Eq.  55;  Cummings  v.  Town  of  Lake 
Realty  Co.,  86  Wis.  382,  57  N.  W.  43;  Woods  v.  McGraw,  127 
Fed.  914,  63  C.  C.  A.  556;  note  to  Pollock  v.  Brookover,  60  W. 
Va.  75,  53  S.  E.  795,  6  L.  E.  A.,  N.  S.,  403;  6  Pom.  Eq.  Jur., 
aec.  807.) 
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The  stipulation  for  an  abstract  of  title  was  dependent  upon 
the  payment  of  the  balance  of  the  purchase  price.  The  evi- 
dence offered  in  respect  to  the  intention  of  the  parties  was 
properly  refused.  The  words  '*upon  the  payment,"  mean 
*' immediately  ensuing  the  payment";  that  the  payment  of 
the  money  was  a  condition  precedent  to  the  delivery  of  the 
abstract.  (6  Words  and  Phrases,  4962;  Adams  v.  Williams, 
2  Watts  &  S.  (Pa.)  227;  Couriright  v.  Deeds,  37  Iowa,  503; 
Powell  V,  Dayton  8.  &  O.  B.  Co,,  14  Or.  356,  12  Pac.  665.) 

"Parol  evidence  is  not  admissible  to  explain  or  contradict 
words  and  expressions  in  a  written  instrument  that  have  a 
common  and  well-known  meaning."  (1  Elliott  on  Evidence, 
No.  605,  pp.  701-703.) 

STEWART,  J.— This  action  was  brought  for  the  specific 
enforcement  of  a  contract  for  the  conveyance  of  certain  land 
situated  in  Canyon  county,  Idaho.  Judgment  was  rendered 
for  the  defendants — respondents  on  this  appeal.  The  appeal 
is  from  the  judgment  and  order  denying  a  new  trial.  The 
appellant  alleges  as  error  the  action  of  the  trial  court  in  deny- 
ing the  plaintiff's  motion  for  judgment  on  the  pleadings. 
The  motion  for  judgment  on  the  pleadings  is  in  the  record, 
but  there  is  nothing  in  the  record  to  show  that  the  court  ever 
passed  upon  this  motion.  The  record  of  the  alleged  error  is 
not  such  that  this  court  can  review  the  same.  The  appellant 
specifies  as  error  the  insufficiency  of  the  evidence  to  justify 
the  decision  of  the  court,  and  that  the  decision  is  contrary  to 
law;  that  the  court  erred  in  the  following  findings:  First, 
*'That  tune  was  of  the  essence  of  the  agreement,  and  the  same 
was  to  terminate  absolutely  in  case  the  balance  of  the  purchase 
price  was  not  paid  or  tendered  on  or  before  March  1,  1906." 
Second.  "That  the  stipulation  for  an  abstract  of  title  to  be 
furnished  by  the  defendants  was  not  concurrent  with,  but 
was  dependent  upon,  the  payment  of  the  purchase  price." 
Third.  "That  the  plaintiff  did  not,  either  in  person  or  by  his 
agent,  at  any  time  within  the  period  of  time  described  by  the 
extended  agreement,  nor  afterwards,  nor  at  all,  ever  pay  or 
tender  the  balance  of  the  purchase  price  to  the  defendants 
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or  the  First  National  Bank  of  Emmett,  nor  to  any  person  for 
the  defendants."  Fourth.  **Nor  has  any  excuse  been  shown 
by  the  plaintiflp  for  his  failure  to  make  such  payment  or 
tender.  Fifth,  neither  was  said  tender  waived  by  the  defend- 
ants." 

The  specifications  of  errors  of  law  occurring  at  the  trial 
andexccpted  to  by  the  appellant  are  as  follows:  First.  **The 
court  erred  in  denying  plaintiff's  motion  for  judgment  on 
the  pleadings."  Second  "The  court  erred  in  refusing  to 
allow  plaintiff's  witness,  John  F.  Kessler,  to  show  the  inten- 
tion of  the  parties  as  to  the  meaning  of  the  word  'upon'  used 
in  the  contract  regarding  the  payment  of  the  balance  of  the 
purchase  price."  Third.  **The  court  erred  in  refusing  to 
admit  in  evidence  plaintiff's  exhibits  'D'  and  *E.'  "  Fourth. 
**The  court  erred  in  refusing  to  allow  M.  E.  Pruitt,  on  cross- 
examination,  to  explain  why  he  got  the  abstract  completed 
and  forwarded  to  the  plaintiff  after  March  14th  and  not  be- 
fore." On  December  21,  1905,  John  F.  Kessler,  the  father 
of  the  appellant,  mad^  a  contract  with  the  respondents  for 
the  purchase  of  the  property  described  in  the  complaint,  and 
paid  $50  on  the  purchase  price  of  $3,500,  for  which  the  re- 
spondents gave  a  written  receipt.  Afterwards,  on  January 
10,  1906,  Harry  S.  Kessler,  the  appellant,  having  succeeded 
to  the  interests  of  John  F.  Kessler,  entered  into  a  contract 
with  the  respondents,  and  paid  thereon  the  sum  of  $100. 

The  controversy  turns  upon  the  construction  to'  be  placed 
upon  the  agreement  entered  into  by  the  appellant  and  re- 
spondents on  January  10,  1906,  and  the  modification  thereof 
thereafter  made. 

The  agreement  of  January  10,  1906,  omitting  the  formal 
part  thereof,  and  the  description  of  the  land  reads  as  followB: 

**Witnesseth,  that  whereas  parties  of  the  first  part  have 
this  day  agreed  to  sell  and  convey  according  to  the  terms  and 
conditions  hereinafter  specified,  certain  lands  situate  and  be- 
ing in  Canyon  coiinty,  Idaho,  and  more  particularly  described 
as  follows:  ....  And  the  said  parties  of  the  first  part  for 
and  in  consideration  of  the  sum  of  One  Hundred  Fifty  Dol- 
lars ($150.00),  cash  to  them  in  hand  paid  by  the  said  Hany 
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8.  Kessler  as  part  of  the  purchase  price  for  said  land,  having 
this  day  executed  a  warranty  deed  for  said  land,  it  is  hereby 
agreed  by  the  parties  hereto  that  the  said  warranty  deed,  to- 
gether with  a  copy  of  this  contract,  shall  be  placed  in  escrow 
with  the  First  National  Bank  of  Emmett,  Idaho,  to  be  de- 
livered by  said  bank  to  the  said  Harry  S.  Kessler,  his  heirs 
or  assigns  upon  the  balance  of  the  purchase  price,  to  wit :  The 
sum  of  Three  Thousand  Three  Hundred  Fifty  Dollars 
($3,350.00)  being  paid  on  or  before  March  1st,  1906. 

"And  it  is  further  agreed  that  if  said  Harry  S.  Kessler  fail 
to  pay  the  balance  of  said  purchase  price  ($3,350.00)  on  or 
prior  to  March  1,  1906,  the  said  bank  shall  deliver  said  deed 
to  the  said  parties  of  the  first  part. 

"The  said  parties  of  the  first  part  further  agree  to  furnish 
to  the  said  second  party  upon  the  payment  of  the  balance  of 
the  purchase  price  aforesaid,  an  abstract  of  title  of  the  said 
premises  showing  a  good  and  legal  title  to  the  said  premises 
showing  that  the  said  premises  are  free  and  clear  from  all 
incumbrances. 

"M.  E.  PRUITT. 
"ANNA.PRUITT. 
"HAERY  S.  KESSLER." 

Afterwards,  to  wit,  on  the  27th  day  of  February,  the  re- 
spondents executed  and  delivered  to  the  First  National  Bank 
of  Emmett  the  following  authority:  *'To  First  National 
Bank  of  Emmett :  We  have  this  day  agreed  to  extend  the  time 
for  the  final  payment  on  our  land  contract  with  Harry  S. 
Kessler,  dated  January  10,  1906,  from  March  1st  to  March 
15th,  1906,  and  you  are  hereby  authorized  to  hold  the  deed 
now  held  in  escrow  for  him  until  that  date.  Dated  at  Falk's 
Store,  Idaho,  this  27th  day  of  February,  1906.  M.  E.  Pruitt, 
Anna  Pruitt."  There  is  some  dispute  in  the  evidence  as  to 
just  what  took  place  between  the  appellant  and  respondents 
after  the  extension  of  time  to  March  15th,  but  it  sufSciently 
appears  from  the  evidence  that  there  was  a  mortgage  on  the 
property  covered  by  the  agreement,  and  that  the  plaintiflE 
nquested  the  defendants  to  release  this  mortgage  and  have 
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an  a'^ strait  of  title  made.    On  Aptil  1-1,  1906,  the  plaintiJl 
rei2elved  the  f»: Homing  letter: 

•^Ernmett,  Idaho,  April  14,  1906. 
•'ifr.  H.  S.  Kessl-r.  Boise,  Idaho. 

*'D-ar  Sir:  I  her^^Ith  enclose  Pruitt  abstract  Have  not 
vet  receiTeti  the  deed  to  the  other  40  from  the  Vamere.  Mr. 
Priiitt  sivs  to  send  the  money  to  the  First  National  Bank  here. 

"Yonrs  very  tmly, 

"FINLEY  MONROE." 

This  letter  was  received  in  Boise  on  the  14th  day  of  April, 
at  11  P.  M.,  and  was  delivered  to  the  plaintiff  on  the  15th 
of  ApriL  The  abstract  accompanying  this  letter  showed  that 
a  certain  mortgage  executed  by  Elmer  Pmitt  and  Anna  L. 
Pruitt  to  John  Smerage,  was  released  on  the  records  of  said 
county  on  April  9, 1907,  and  on  the  same  day  the  abstract  was 
certified  to  by  the  abstractor.  On  the  16th  day  of  April,  the 
plaintiff  sent  his  father,  John  F.  Eessler,  to  the  First  National 
Bank  of  Emmett,  Idaho,  to  make  payment  of  the  balance  due 
on  the  purchase  price  of  said  property,  and  demand  the  deed, 
and  when  he  reached  the  bank  he  found  that  on  the  16th  day 
of  April,  before  he  arrived  there,  the  respondents  had  applied 
to  the  bank  and  received  the  deed  placed  in  escrow  as  provided 
by  the  contract  of  January  10th.  The  plaintiff  then  called  on 
the  defendants  and  offered  to  make  payment  of  the  balance 
due  on  the  contract,  and  the  defendants  refused  to  receive  the 
same,  likewise  the  bank  refused  to  receive  such  payment.  The 
questions  are:  Was  'Hime  of  the  essence  of  the  contract''! 
Was  '*the  contract  to  terminate  absolutely  in  case  the  bal- 
ance of  the  purchase  price  was  not  paid  or  tendered  on  or  be- 
fore March  1,  1906  "t  Was  the  '*  stipulation  for  an  abstract 
of  title  to  be  furnished  by  defendants  concurrent  with  the  pay- 
ment of  the  purchase  price  by  the  plaintiff" t 

An  examination  of  the  contract  of  January  10,  1906,  shows 
that  the  respondents  agreed  to  sell  and  convey  to  the  appel- 
lant, for  $3,450,  the  property  described  in  the  contract.  At 
the  Rame  time  the  respondents  made  and  executed  a  deed  to 
the  appellant,  and  deposited  the  same  with  the  First  National 
Bank  of  Emmett,  to  be  delivered  to  the  appellant  upon  his 
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paying  the  balance  of  the  purchase  price,  to  wit,  $3,350 ;  $100 
having  been  paid  at  the  date  of  the  execution  of  the  contract. 
The  contract  provided  that  if  the  appellant  failed  to  pay  the 
balance  of  the  purchase  price  on  or  prior  to  March  1st,  that 
the  bank  should  deliver  the  deed  to  the  respondents.  It  was 
further  agreed  that  the  respondents  should  furnish  to  the 
appellant  upon  the  payment  of  the  balance  of  the  purchase 
price,  an  abstract  of  title  to  said  premises,  showing  a  good 
and  clear  title  to  the  same,  free  and  clear  from  all  encum- 
brances. The  time  for  final  pajnment  was  thereafter  extended 
to  !March  15th.  The  contract  of  January  10th  contains  mu- 
tual, concurrent  and  dependent  provisions.  The  appellant  was 
to  pay  the  respondents  $3,350  on  or  before  March  1st,  and  the 
respondents  were  to  furnish  the  appellant  an  abstract  of  title 
showing  a  good  and  legal  title,  free  and  clear  of  all  encum- 
brances. The  contract  does  not  provide  for  a  forfeiture  of 
that  part  of  the  purchase  money  paid  upon  failure  to  make 
payment  of  the  balance;  neither  was  time  made  of  the  es- 
sence of  the  contract  by  the  terms  of  the  contract ;  neither  do 
the  acts  of  the  parties  indicate  that  they  considered  time  of 
the  essence  of  the  contract.  This  contract  was  a  contract  foe 
the  sale  of  real  properly,  and  not  a  mere  option  as  contended 
by  respondents.  The  seller  agreed  to  seU  and  the  purchaser 
agreed  to  buy.  It  was  to  be  performed  in  the  future,  and  if 
fulfilled  results  in  a  sale.  The  contract  was  fully  executed 
in  that  the  contract  to  sell  is  completed.  (21  Am.  &  Eng. 
Ency.  of  Law,  p.  924;  Ide  v.  Leiser,  10  Mont.  5,  24  Am.  St. 
Bep.  17,  24  Pac.  695 ;  Benson  v.  Shotwell,  87  Cal.  49,  25  Pac. 
249;  Newell  v.  Lamping,  45  Wash.  304,  88  Pac.  195.) 

It  is  admitted  that  there  was  a  mortgage  on  the  premises, 
which  was  not  released  until  April  9,  1906.  It  is  also  ad- 
mitted that  the  respondents  did  not  furnish  the  appellant  with 
an  abstract  of  title  until  April  14,  1906,  which  reached  the 
appellant  on  April  15,  1906,  which  was  Sunday.  On  the  fol- 
lowing day  the  appellant  offered  to  pay  to  the  bank,  and  also 
the  respondents,  the  balance  of  the  amount  due,  to  wit,  $3,350. 
Appellant  urges  that  **time  was  not  of  the  essence  of  the  con- 
tract," and  that  the  stipulations  of  contract  were  mutual,  con- 
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current  and  dependent ;  that  the  furnishing  of  the  abstract  of 
title  showing  a  good  and  dear  title,  free  from  encumbrances, 
was  to  be  concurrent  with  the  payment  of  the  balance  of  the 
purchase  money;  that  the  appellant  would  not  be  in  default 
in  making  such  payment  until  the  respondents  had  tendered 
abstract  of  title  showing  a  good  and  clear  title,  free  and  clear 
from  all  encumbrances;  that  so  long  as  neither  party  makes 
tender,  the  appellant  the  purchase  money,  and  the  respond- 
ents an  abstract  of  title,  showing  a  good  and  clear  title  free 
from  all  encumbrances,  that  neither  party  is  in  default  and 
that  the  respondents  could  not  treat  the  agreement  as  at  an 
end  until  they  had  made  a  tender  of  the  abstract  and  re- 
turned the  part  of  the  purchase  price  paid.  That,  until  de- 
fault, the  appellant  was  entitled  to  have  the  contract  regarded 
as  still  in  force  and  have  it  specifically  enforced  any  time 
within  the  period  of  the  statute  of  limitations. 

Mr.  Pomeroy  on  Specific  Performance,  at  sees.  361  and  362, 
points  out  the  distinction  between  granting  specific  perform- 
ance of  contracts  when  time  is,  and  when  not,  made  essential, 
lie  says:  "Where  the  stipulations  are  mutual  and  depend- 
ent— ^that  is,  where  the  deed  is  to  be  delivered  upon  the  pay- 
ment of  the  price,  either  on  a  day  named  or  without  any  day 
being  specified,  an  actual  tender  and  demand  by  one  party  is 
absolutely  necessary  to  put  the  other  in  default,  and  to  cut 
off  his  right  to  treat  the  agreement  as  still  subsisting.  So 
long  as  neither  party  makes  such  tender — of  the  deed  by  the 
vendor  and  of  the  price  or  security  by  the  vendee — ^neither 
party  is  in  default;  the  contract  remains  in  force,  and  either 
party  may  make  a  proper  tender  or  offer  and  sue,  until  barred 
by  the  statute  of  limitations.  This  rule,  however,  does  not 
apply  to  those  contracts  in  which  the  time  of  performance  has 
been  made  essential,  and  the  agreement  itself  is  to  be  regarded 
as  void  or  rescinded  if  the  vendee  fails  to  make  his  payments 
on  the  stipulated  day.  In  all  those  contracts  where  the  time- 
of  payment  by  the  vendee  is  essential,  and  not  simply  ma- 
terial, and  a  fortiori  in  those  where,  if  the  vendee's  payments 
are  not  made  upon  the  exact  day  named,  the  vendor  may^ 
treat  the  agreement  as  at  an  end,  the  vendee  must  make  ani 
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actual  tender  of  the  price  and  a  demand  of  the  deed  at  the 
specified  time,  as  a  condition  precedent  to  his  maintaining  a 
suit.  The  same  is  true  of  the  vendor  when  the  time  of  his 
conveyance  is  made  essential.  This  rule  is  involved  in  the  very 
notion  of  time  being  of  the  essence  of  the  contract."  When, 
therefore,  the  stipulations  of  the  contract  are  mutual,  concur- 
rent and  dependent,  and  time  only  material  but  not  essential, 
BO  long  as  both  parties  have  taken  no  steps  to  assert  their  re- 
spective rights  or  demands  for  a  completion,  and  so  long  as 
the  vendor  has  made  no  tender  or  offer  of  deed  or  demand  on 
the  vendee,  and  the  vendee  has  made  no  tender  of  the  price  or 
demand  on  the  vendor,  the  contract  continues  to  subsist  until 
barred  by  limitation;  so,  too,  when  time  is  of  the  essence, 
yet  if  either  party  has  exercised  his  right  to  declare  an  end 
to  the  contract,  or  where  the  one  party  has  remained  silent 
and  inactive,  or  has  otherwise  done  something  amounting  to 
a  waiver,  or  has  treated  the  contract  as  still  subsisting,  he 
cannot,  when  the  stipulations  of  the  contract  are  mutual ,  de- 
pendent and  concurrent,  legally  place  the  other  party  in  de- 
fault until  he  himself  has  tendered  performance,  or  offered 
to  perform.  In  such  cases  in  order  that  he  may  terminate  the 
contract,  the  vendor  must  make  tender  or  offer  of  the  deed, 
and  account  for  the  purchase  money  paid.  {Roberts  v. 
Braffett    (Utah),  92  Pac.  789.) 

In  the  case  at  bar,  the  time  for  final  payment  was  fixed 
first  on  March  1st,  and  aii^erward  extended  to  March  15th, 
and  as  the  respondents  agreed  that  they  would  furnish  an 
abstract  of  title  showing  a  clear  title  of  said  premises  free  and 
dear  from  all  encumbrances,  they  were  not  in  a  position  to 
enforce  payment  or  declare  forfeiture  imtil  they  tendered  the 
abstract  of  title  showing  dear  title.  The  contract  was  con- 
sidered to  be,  and  was  treated  by  both  parties,  as  in  force  up 
to  and  including  April  16,  1906.  Respondents  say  they  were 
willing  to  take  the  money  at  any  time  up  until  the  deed  was 
withdrawn  on  April  16th.  On  April  14th,  the  respondents, 
through  Finley  Monroe,  sent  an  abstract  of  title  to  the  appel- 
lant. The  latter  had  a  reasonable  time  thereafter  to  make 
payment  under  said  contract.    On  the  16th  he  called  at  the 


Digitized  by 


Google 


186  Kesslee  v.  Pbuitt.  [14  Idaho, 

Opinion  of  the  Court — Stewart,  J. 

bank  to  make  payment  and  take  up  the  deed  There  is  some 
dispute  about  the  respondents  employing  Mr.  Monroe  to  se- 
cure the  abstract  and  send  it  to  the  appellant,  but  it  suffi- 
<;iently  appears  that  Mr.  Monroe  was  to  get  the  abstract  and 
forward  it  to  the  appellant.  Mr.  Pruitt  testifies:  "He  had 
only  spoken  to  Mr.  Monroe  about  the  abstract;  I  had  him 
order  it  for  me.  I  wanted  Mr.  Monroe  to  get  the  abstract,  but 
don't  remember  when  it  was,  but  approximately  along  in 
April.  I  wanted  this  abstract  to  give  to  you  (the  appellant), 
that  was  sometime  in  April.  I  called  the  deal  off*  on  April 
16th.  I  did  not  call  it  off  on  the  15th  of  March,  not  if  the 
money  came  around.  I  employed  Mr.  Monroe  to  get  the  ab- 
stract. I  did  not  tell  him  what  to  do  with  it.  I  think  I  told 
him  he  could  send  it  to  you.  I  suppose  he  had  the  authority 
to  send  it.  I  wanted  him  to  mail  the  abstract.  I  expected  the 
money  to  be  at  the  bank  Monday,  and  went  up  several  times 
And  asked  for  it."  It  appears  clearly  from  this  evidence  that 
the  contract  was  not  rescinded,  but  was  extended  at  least  until 
the  16th  day  of  April.  The  respondents  were  not  then  in  a 
position,  under  the  authorities,  to  rescind  the  contract  or  ter- 
minate it  without  a  reasonable  notice  to  the  appellant  and 
an  opportunity  given  him  to  make  payment.  It  appears  from 
the  contract  that  the  right  of  the  respondents  to  the  purchase 
money  was  conditioned  upon  the  delivery  to  the  appellant  of 
An  abstract  of  title  showing  clear  title  free  from  encumbrance. 
No  other  construction  can  be  placed  upon  this  contract.  It 
is  not  reasonable  to  suppose  that  a  party  purchasing  real  prop- 
-erty  where  the  contract  provides  for  an  abstract  of  title 
would  be  required  to  pay  the  purchase  money,  and  depend 
thereafter  upon  the  seller  discharging  the  encumbrances  and 
procuring  and  delivering  to  him  abstract  of  title.  The  acts 
of  the  parties  were  to  be  concurrent,  the  seller  to  deliver  an 
abstract  showing  clear  title  free  from  encumbrances,  and  the 
purchaser  to  pay  the  money ;  and  neither  party  could  put  the 
other  in  default  without  tendering  performance.  In  order  for 
the  respondents  to  put  the  appellant  in  default,  it  was  incum- 
bent upon  them  to  tender  an  abstract  of  title  showing  clear 
litle  free  from  encumbrances,  and  demand  payment  of  pur- 
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chase  price ;  this  they  did  not  do.  {Penn.  Min.  Co.  v.  Thomas, 
2W  Pa.  St.  325,  54  Ati.  110.) 

*'As  a  general  rule,  a  party  who  asks  for  the  rescission  of 
a  contract  for  the  sale  of  real  estate,  must  be  himself  without 
fault ;  and  when,  as  in  this  case,  the  payment  of  the  purchase 
money,  and  the  making  or  tender  of  the  deed,  are  to  occur 
simultaneously,  they  are  regarded  as  mutual  and  concurrent 
slqU,  which  disable  either  party  from  putting  an  end  to  the 
contract,  without  performance  or  a  valid  offer  to  perform  on 
his  part,  and  so  far  as  the  question  of  time  is  concerned,  both 
parties,  after  the  day  provided  for  the  consummation,  may  be 
considered  equally  in  default,  and  neither  can  hold  himself 
discharged  from  the  obligation  of  complete  performance,  until 
he  has  tendered  performance  on  his  own  side,  and  demanded  it 
on  the  other.''  {Frink  v.  Thomas,  20  Or.  265,  25  Pac.  717, 
12L.R.A.239.) 

"When  the  vendor  insists  that  the  vendee  is  in  default,  to 
each  an  extent  as  to  entitle  him  to  have  the  contract  rescinded, 
he  must  allege  and  prove  that  he  has  tendered  to  the  vendee 
a  deed  conveying  to  him  all  the  land  according  to  the  terms 
of  the  agreement,  and  demanded  performance  on  the  part  of 
the  vendee,  and  must  have  notified  him  that  the  contract 
would  be  rescinded  unless  purchase  money  was  paid  within 
a  reasonable  time.  The  mere  failure  to  pay  the  purchase 
money  according  to  the  terms  of  the  agreement  will  not  be 
held  a  repudiation  of  the  contract  so  as  to  authorize  a  suit 
hy  the  vendor  to  have  it  rescinded."  {Frinh  v.  Thomas, 
supra.) 

So,  in  the  case  at  bar,  both  parties  having  treated  the  con- 
tract in  force  after  the  time  limit  fixed  in  the  contract,  and 
time  not  being  of  the  essence  of  the  contract,  before  the  re- 
spondents were  in  a  position  to  declare  the  contract  at  an 
end,  and  to  put  the  appellant  in  default,  it  was  necessary  for 
the  respondents  to  tender  an  abstract  of  title  showing  clear 
title,  and  notify  the  appellants  to  make  payment  within  a 
reasonable  time,  or  the  contract  would  be  rescinded  by  the 
respondents.  The  obligation  of  the  appellant  to  pay  the  pur- 
chase money  depended  upon  the  duty  of  the  respondents  to 
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tender  to  the  appellant  an  abstract  of  title  showing  clear 
title.  It  is  not  claimed  on  the  part  of  the  respondents  that 
they  ever  offered  to  perform  the  contract  on  their  part  with 
reference  to  tendering  an  abstract  of  title  showing  clear  title 
to  the  property  sold,  and  without  such  offer  they  are  not  in  a 
position  to  rescind  the  contract  and  defeat  the  plaintiff's  ac- 
tion to  compel  a  specific  performance  thereof. 

The  evidence  as  to  a  tender  shows  that  on  April  16,  1906, 
John  F.  Kessler,  the  agent  of  the  plaintiff,  went  to  the  First 
National  Bank  of  Emmett,  the  place  where  the  deed  had  been 
left  in  escrow,  with  a  check  for  $3,350  on  the  Bank  of  Com- 
merce at  Boise,  and  he  asked  the  cashier  whether  he  would  ac- 
cept this  check  as  legal  tender  and  in  lieu  of  the  funds,  and 
he  said  he  would  consider  it  as  currency.  The  cashier  testi- 
fies also  that  J.  F.  Eessler  came  to  the  bank  and  offered  him  a 
check  for  $3,350  on  the  Bank  of  Commerce,  and  asked  him  if 
he  would  take  it  for  a  tender,  and  was  told  that  the  deed  was 
gone,  that  he  could  not  take  it,  but  told  Mr.  Kessler  that  he 
would  cash  the  check  for  him  if  he  wanted  it.  This  took  place 
after  the  respondents  had  withdrawn  the  deed  from  the  bank, 
and  as  the  respondent  testifies,  '*He  had  declared  the  deal 
off."  It  sufficiently  appears  that  the  defendant  was  ready, 
willing,  and  had  the  ability,  and  would  have  paid  the  bal- 
ance of  the  purchase  money  on  the  16th  day  of  April,  had  the 
deed  been  at  the  bank,  or  had  the  respondents  been  willing 
to  accept  the  money  therefor.  Certainly  the  respondents  were 
not  in  a  position  to  rescind  or  end  this  contract  and  put  the 
appellant  in  default,  without  giving  the  appellant  a  reason- 
able opportunity  to  comply  with  the  contract  after  the  ab- 
stract was  furnished,  and  at  the  earliest  moment  possible  for 
the  appellant  to  reach  the  bank  he  did  so,  and  found  the 
deed  withdrawn,  and  was  met  by  a  statement  of  the  re- 
spondents that  the  deal  was  off.    The  tender  was  sufficient 

The  fourth,  fifth,  and  sixth  finding  of  fact,  and  the  con- 
clusions of  law  thereon,  are  clearly  erroneous,  and  call  for  a 
reversal  of  the  case.  Appellant  also  contends  that  the  court 
erred  in  refusing  to  allow  the  witness  John  F.  Kessler  to  tes- 
tify as  to  the  meaning  of  the  word  ^'upon''  as  used  in  the  con- 
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tract  regarding  the  payment  of  the  balance  of  the  purchase 
money.  This  was  not  error.  The  word  **upon*'  as  used  in 
the  contract  did  not  call  for  any  explanation  by  the  witness. 
Its  meaning  clearly  appears  from  tlxa  contract  itself,  and  is, 
that  the  payment  of  the  purchase  price  was  to  be  made  upon 
the  furnishing  of  the  abstract  of  title,  that  is,  the  two  acts 
were  to  be  simultaneous,  and  each  dependent  upon  the  other. 
Counsel  for  appellant  also  contends  that  the  court  erred  in  re- 
fusing to  admit  in  evidence  exhibits  '*D"  and  **E."  Ex- 
hibit **D''  was  a  letter  written  by  the  appellant  to  Finley 
Monroe  after  the  receipt  of  the  abstract  from  him,  and  the 
withdrawal  of  the  deed  by  the  respondents  from  the  bank. 
This  letter  was  written  after  the  transaction  had  been  closed, 
and  could  throw  no  light  upon  the  contract  or  the  acts  of  the 
parties  complying  therewith.  Exhibit  '*B"  was  a  letter  writ- 
ten by  the  appellant  to  the  respondents  on  the  17th  day  of 
April,  and  is  of  the  same  general  character  as  exhibit  **D," 
and  was  written  after  the  transaction  was  closed,  and  was  im- 
material, and  could  throw  no  light  upon  the  transaction.  It 
was  not  error  for  the  court  to  refuse  to  admit  either  of  these 
exhibits.  The  appellant  also  alleges  as  error  the  refusal  of  the 
court  to  allow  M.  E.  Pruitt  on  cross-examination  to  explain 
why  he  got  the  abstract  completed  and  forwarded  to  plaintiff 
after  March  14th,  and  not  before.  This  was  clearly  error, 
and  the  question  shoidd  have  been  answered.  It  was  perfectly 
proper  for  the  appellant  to  inquire  into  the  acts  of  the  respond- 
ents in  relation  to  the  contract  while  said  contract  was  still  in 
existence,  and  before  the  same  had  been  terminated.  The  judg- 
ment in  this  case  is  reversed,  and  the  order  denying  a  new 
trial  is  overruled  and  the  cause  remanded,  and  the  trial  court 
is  directed  to  make  findings  of  fact  and  conclusions  of  law  and 
enter  judgment  in  accordance  with  this  opinion.  Costs 
awarded  to  appellant. 

AJIshie^  G.  J.^  and  Sullivan,  J.,  concur. 
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ON  PETITION  FOR  REEtEARINO. 
(February  24,  1908.) 

SULLIVAN,  J. — A  petition  for  a  rehearing  has  been  filed 
in  this  ease,  and  it  is  contended  that  the  court  misconstrued 
the  contract  when  it  held  as  follows,  to  wit:  '*That  the  con- 
tract on  which  the  action  was  based  bound  the  appellant  to 
purchase  the  property  which  is  the  subject  of  the  action,'* 
The  contention  of  counsel  for  the  petitioner  is  that  the 
contract  was  only  an  option  and  could  not  be  enforced 
against  the  purchaser.  We  have  carefully  considered  said 
contract,  and  the  majority  of  the  court  finds  no  provision 
in  said  contract  whereby  appellant  agrees  to  purchase  said 
real  estate.  By  one  provision  of  said  contract,  the  respond- 
ents agree  to  sell  and  convey  to  appellant,  according  to  the 
terms  and  conditions  of  said  contract,  the  real  estate  de- 
scribed therein.  Another  provision  is  that  if  the  appellant 
fails  to  pay  the  balance  of  the  purchase  price  on  or  prior  to 
March  1,  1906,  the  said  bank  shall  deliver  the  deed  to  the 
respondents ;  and  there  is  a  further  provision  in  the  contract 
whereby  the  respondents  agree  to  furnish  to  the  appellant  an 
abstract  of  the  title  to  said  premises,  showing  a  good  and 
legal  title  to  the  same.  It  is  stipulated  in  said  contract  to  th^ 
effect  that  the  result  of  the  failure  of  the  appellant  to  pay  the 
balance  of  the  purchase  price  shall  be  the  return  to  them 
of  the  deed  placed  in  escrow.  It  contains  no  agreement  on 
the  part  of  the  appellant  to  purchase  said  premises. 

This  contract,  then,  is  only  an  option  to  purchase.  It 
was  a  right  acquired  by  appellant  under  said  contract  to 
purchase  said  real  estate  within  a  certain  time  upon  the  pay- 
ment of  the  balance  of  the  purchase  price  upon  respondent's 
furnishing  a  proper  abstract  of  title.  The  appellant  had  the 
option  to  purchase  but  did  not  make  the  purchase  at  the  time 
said  agreement  was  entered  into.  An  option  is  not  a  sale.  An 
option  to  purchase  does  not  become  a  contract  to  purchase 
until  the  privilege  given  by  the  option  has  been  exercised 
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by  an  acceptance.     (Hopwood  v.  McCmiseland,  120  Iowa,  218, 
94  N.  W.  469 ;  21  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  924.) 

The  majority  of  the  court  now  holds  that  the  court  erred 
in  its  former  opinion  in  holding  that  said  contract  bound  the 
appellant  to  purchase  said  real  estate,  and  holds  that  said 
contract  was  a  contract  to  sell  and  an  option  given  to  the 
would-be  purchaser,  and  could  not  have  been  enforced  against 
him.  The  court  is,  however,  unanimously  agreed  upon  the 
question  that  whether  said  contract  be  considered  an  option 
or  a  contract  to  purchase  that  could  be  enforced  against  thd 
appellant,  the  same  conclusion  must  be  reached  in  either  case, 
and  that  is,  that  the  judgment  must  be  reversed.  The  appel- 
lant had  done  and  performed  everything  required  to  be  done 
and  performed  by  him,  and  the  seller  had  failed  to  furnish 
an  abstract  of  the  title  to  said  real  estate  as  soon  as  he  ex- 
pected to  do  so,  or  as  contemplated  by  said  contract,  and  for 
that  reason  he  was  in  default,  while  the  other  party  was  not 
in  default.  The  seller  could  not  evade  the  liability  imposed 
by  his  contract  by  failing  to  comply  with  its  terms  on  his 
part     A  rehearing  is  therefore  denied, 

Ailshie,  C.  J.,  concurs. 

Stewart,  J.,  concurs  in  conclusion,  but  dissents  from  that 
part  of  this  opinion  on  petition  for  a  rehearing  which  holds 
the  contract  sued  on  to  be  an  option. 
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(Januaiy  31,   1908.) 

arACOB  E.  TARR,  Respondent,  v.  OREGON  SHORT  LINE 
R.  R.  CO.,  AppeUant. 

[93  Pac.  957.] 

AcnoK  FOE  ToKT — ^Ejection  from  Rail-way  TBAnr— Passengxb  Kighi^ 
PULLY  ON  Train— ^BxFUSAi.  or  Bailboad  CoiiPANT  to  Furnish 
Passengsb  Baqgagx  Check — ^Liability  or  Ck)MPANY  roB  Failuse 
TO  Furnish  Check — Allowance  or  Damages  por  Physical  Pain, 
Mental  Suffering  and  Humiliation — Special  Damages  roR  Loss 
or  Time — Instructions  to  Jury. 

1.  Under  the  provisions  of  see.  2674,  Bev.  Stat.,  a  railroad  eor* 
poration  doing  business  in  this  state  is  required  to  affix  a  cheek  to 
every  parcel  of  baggage  received  bj  it,  and  to  deliver  a  duplicate 
thereof  to  the  passenger  or  person  delivering  the  same,  and  if  such 
check  is  refused  on  demand  therefor,  the  railroad  company  is  liable 
in  the  sum  of  $20  to  such  person  and,  in  addition  thereto,  cannot 
collect  any  fare  or  toll  from  such  passenger. 

2.  Where  a  railroad  company  has  no  night  agent  at  a  station 
to  receive  and  cheek  baggage,  but  stops  its  train  at  such  station 
and  takes  on  a  passenger  and  his  baggage,  and  after  the  passenger 
boards  the  train  and  demands  a  check  for  his  baggage,  and  de- 
clines to  pay  his  fare  or  deliver  up  his  ticket  until  he  receives 
such  check,  and  the  employees  of  the  company  in  charge  of  the 
train  neglect  and  refuse  to  deliver  a  baggage  check,  and,  on  the 
contrary,  eject  the  passenger  from  the  train,  the  railroad  com- 
pany will  be  held  liable  in  damages  for  the  tort  so  committed. 

3.  Where  a  passenger  purchases  a  ticket,  and  on  the  arrival  of 
the  train  at  the  station  points  out  to  the  conductor  and  brakemau 
his  baggage,  and  they  receive  the  same  and  take  it  on  board  the 
train,  and  the  passenger  boards  the  same  train  for  the  purpose  of 
transportation  to  another  station  on  the  line  of  the  company's  road, 
and  demands  of  the  conductor  on  the  train  a  baggage  check(^he  is 
entitled  to  receive  such  check  beforo  delivering  up  his  ticket  or  pay- 
ing his  fare,'land  on  failure  to  receive  such  baggage  check  and 
refusal  to  pay  his  fare  until  he  does  receive  it,  he  does  not  thereby 
become  a  trespasser  on  such  train,  and  the  employees  of  the  eoxn- 
pany  have  no  right  to  eject  him  from  the  train  until  they  have 
either  delivered  to  him  his  baggage  cheek  or  until  he  has  reached 
the  station  to  which  he  notified  the  employees  receiving  the  baggage 
that  he  desired  the  same  checked. 

4.  Under  the  provisions  of  sec.  2674,  the  liability  to  furnish  the 
passenger  free  transportation  to  the  point  of  his  destination  ia 
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of  refusal  to  deliver  him  a  check  for  his  baggage  is  as  much  a  part 
of  the  penaltj  for  refusal  to  check  the  baggage  as  is  the  $20 
cash  penalty  named  therein. 

5.  The  requirement  of  see.  2674,  Bev.  Stat.,  that  a  railroad 
eompanj  shall  not  collect  toll  or  fare  from  a  passenger  when  it  fails, 
neglects  or  refuses  to  deliver  the  passenger  a  check  for  his  baggage, 
is  valid  and  binding  upon  such  company  as  a  part  of  the  penaltj 
for  its  failure  and  neglect  to  comply  with  the  statute,  and  is  in  no 
sense  a  taking  of  property  without  due  process  of  law  within 
the  inhibition  of  the  fourteenth  amendment  to  the  constitution  of 
the  United  States. 

6.  The  instruction,  ''That  every  particular  phase  of  the  injury 
may  enter  into  the  consideration  of  the  jury  in  estimating  com- 
pensation, loss  of  time  with  reference  to  the  injured  party's  con- 
dition and  ability  to  earn  money,  his  loss  from  permanent  impair- 
ment of  faculties,  mental  and  physical  pain,  suffering  and  dis- 
ftgurement,  are  all  elements  to  be  considered  by  the  jury  in  esti- 
mating plaintiff's  damages,''  while  correct  as  a  general  principle  of 
law,  is  erroneons  in  a  case  where  there  is  no  allegation  of  loss  of 
time  and  no  evidence  has  been  introduced  showing  the  loss  of  any 
particular  or  specified  time  or  the  value  thereof  or  amount  of 
damage  sustained  by  reason  of  loss  of  time. 

7.  Where  the  court  has  instructed  the  jury  that  they  must  be 
governed  by  the  eividenee  in  assessing  damages,  and  that  they 
mnst  fin4  the  data  therefor  within  the  evidence,  and  the  entire 
TBCord  in  the  ease  discloses  that  no  claim  has  been  made  for  dam- 
ages on  account  of  loss  of  time,  and  no  evidence  has  been  intro- 
duced thereon,  and  it  is  reasonably  clear  from  the  record  that  the 
jury  did  not  consider  such  element  in  assessing  damages,  an  er- 
Toneons  instruction  to  the  effect  that  loss  of  time  is  a  proper 
^element  to  be  considered  in  such  cases  is  not  within  itself  such 
•error  as  will  eau«e  a  reversal  of  the  judgment. 

8.  It  is  unnecessary  to  submit  any  evidence  as  to  a  proper 
-and  just  compensation  to  be  awarded  for  wounded  feelings  and 
physical  and  mental  pain  and  suffering  and  humiliation,  but  the 
compensation  to  be  allowed  therefor  is  a  matter  addressed  to  the 
judgment  and  good  sense  of  the  jury,  and  to  be  determined  by  them 
in  view  of  all  the  evidenoe  submitted  in  the  case  as  to  the  wrongs 
and  injuries  inflicted. 

9.  All  the  instructions  given  in  a  case  must  be  read  and  con- 
sidered together  as  a  whole,  and  where  they  are  not  inconsistent^ 
but  may  be  reasonably  and  fairly  harmonized,  it  will  be  assumed 
that  the  jury  gave  due  consideration  to  the  instructions  as  a  whola 
lather  than  to  an  isolated  portion  thereof. 

(Syllabiis  by  the  court.) 
Idaho,  VoL  14—13 
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APPEAL  from  the  District  Court  of  the  Sixth  Judicial 
District  for  the  County  of  Bingham.  Hon.  J.  M.  Stevens^ 
Judge. 

Action  by  the  plaintiff  in  tort  for  damages  sustained  on  ac- 
count of  the  wrongful  acts  of  the  defendant  company  in  eject- 
ing him  from  its  railway  train.  Judgment  for  plaintiff,  and 
defendant  moved  for  a  new  trial  and  appealed  from  the- 
judgment  and  order  denying  his  motion.    Affirmed. 

P.  L.  Williams,  and  D.  Worth  Clark,  for  Appellant. 

The  construction  of  sec.  2374,  Rev.  Stat.,  contended  for 
by  respondent,  is  in  violation  of  the  fourteenth  amendment 
of  the  federal  constitution,  because  it  would  be  depriving 
a  railroad  company  of  property  without  due  process  of  law, 
and  denying  it  equal  protection  of  the  laws.  It  would  be- 
compelling  a  railroad  company  to  carry  a  person  without  re- 
ward, and  would  be  upon  principle  subject  to  the  same  ob- 
jections  as  a  regulation  of  fares  and  freights  on  the  part 
of  the  state,  which  required  a  railroad  company  to  carry  per- 
sons and  property  without  reward.  (Cooley  on  Const.  Law,. 
261 ;  Railroad  Commission  Cases,  116  U.  S.  307,  331,  6  Sup. 
Ct.  334,  348,  349,  388,  391, 1191,  29  L.  ed.  636 ;  Smyth  v.  Ames^ 
169  U.  S.  466,  18  Sup.  Ct.  418,  42  L.  ed.  819.) 

If  the  respondent  was  justified  in  refusing  to  surrender 
his  ticket  until  he  received  his  baggage  check,  his  proper 
remedy  for  such  ejection  would  seem  to  be  an  action  for 
breach  of  contract  to  carry,  and  not  an  action  in  tort,  upon 
the  same  principle  that  is  applied  in  cases  where  a  passenger 
refused  to  pay  fare  or  surrender  his  ticket  until  he  is  fur- 
nished a  seat.  (St.  Louis  etc.  Ry.  Co.  v.  Leigh,  45  Ark.  368, 
53  Am.  Rep.  558 ;  Memphis  etc.  R.  Co.  v.  Benson,  85  Tenn.  627,. 
4  Am.  St.  Rep.  776,  4  S.  W.  5.) 

If  we  concede  that  respondent  was  wrongfully  ejected,, 
and  that  he  is  entitled  to  sue  in  tort,  $1,000  is  flagrantly 
excessive.  (Tarhell  v.  Central  Pac.  R.  R.,  34  Cal.  616 ;  South- 
ern R.  R.  V.  Hawkins,  28  Ky.  Law  Rep.  364,  89  S.  W.  258; 
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Mohile  etc.  B.  JB.  Co.  v.  Beeves,  25  Ky.  Law  Rep.  2236,  80 
S.  W.  471;  Sloan  v.  So.  Col.  By.  Co.,  Ill  Cal.  668,  44  Pae. 
320,  32  L.  R.  A.  193;  WiUson  v.  Northern  Pac.  B.  B.  Co.,  5 
Wash.  621,  32  Pac.  468,  34  Pac.  146;  McLean  v.  Chicago  etc. 

B.  B.  Co.,  50  Minn.  485,  52  N.  W.  966 ;  Finch  v.  Northern 
Foe.  B.  B.  Co.,  47  Minn.  36,  49  N.  W.  329;  Cunningham  v. 
Seattle  etc.  B.  B.  Co.,  3  Wash.  472,  28  Pac.  745.) 

The  court's  instruction  concerning  loss  of  time  with  refer- 
ence to  the  injured  party's  condition  and  ability  to  earn 
n?oney  in  his  business  or  calling  was  error,  being  neither 
pleaded  nor  proven.  {Gardner  v.  Burlington  etc.  B.  B.  Co., 
68  Iowa,  588,  27  N.  W.  768;  Fish  v.  Chicago  etc.  B.  B.  Co,,  74 
Iowa,  424,  38  N.  W.  132;  EUm  v.  Conrad,  115  Iowa,  183,  88 
N.  W.  337;  La  Faye  v.  City  of  Superior,  104  Wis.  454,  80 
N.  W,  742;  Hauorth  v.  Kansas  City  etc.  B.  B.  Co.,  94  Mo. 
App.  215,  68  S.  W.  Ill;  Texas  etc.  B.  B.  v.  Goldman  (Tex. 
Civ.  App.),  51  S.  W.  275;  International  etc.  By.  Co.  v.  Lock 
(Tex.  Civ.  App.),  20  S.  W.  855;  Southern  B.  B.  Co.  v.  Haw- 
Jdns,  28  Ky.  Law  Rep.  364,  89  S.  W.  258.)  The  same  is  true 
of  that  part  of  the  instructions  concerning  loss  from  perma- 
nent impairment  of  faculties  and  disfigurement.  {Comaskey 
V.  Northern  Pac.  B.  B.  Co.,  3  N.  D.  276,  55  N.  W.  732; 
Jackson  v.  City  of  KnoxviUe  (Iowa),  101  N.  W.  88;  Goken 
V.  DaUugge,  72  Neb.  16,  99  N.  W.  818,  101  N.  W.  244,  103 
N.  W.  287;  Western  Union  Tel.  Co.  v.  Morris,  83  Fed.  992,  28 

C.  C.  A.  56.) 

Instructions  similarly  unwarranted  were  held  erroneous 
in  the  following  cases:  Barron  v»  Northern  Pac.  B.  B.  Co. 
(N.  D.),  113  N.  W.  102;  Piatt  v.  City  of  Ottumwa  (Iowa), 
113  N.  W.  831;  Beed  v.  Chicago  etc.  B.  B.  Co.,  57  Iowa,  23, 

10  N.  W.  285;  Stafford  v.  City  of  Oskaloosa,  57  Iowa,  748, 

11  N.  W.  668;  Cousins  v.  Lake  Shore  etc.  B.  B.  Co.,  96  Mich. 
386,  56  N.  W.  14;  Eckerd  v.  Chicago  etc.  B.  B.  Co.,  70  Iowa, 
353,  30  N.  W.  615;  Meyer  v.  Beimer,  65  Kan.  822,  70  Pac. 
869;  Bingue  v.  Oregon  etc.  Co.,  44  Or.  407,  75  Pac.  703; 
Chicago  etc.  B.  B.  Co.  v.  Wheeler,  70  Kan.  755,  79  Pac. 
673 ;  Farmer  v.  Hughes,  38  Colo.  318,  88  Pac.  191 ;  Atchison 
I.  &  8.  F.  B.  B.  V.  Adcock,  38  Colo.  369,  88  Pac.  180;  First 


Digitized  by 


Google 


196       Tabb  v.  Oregon  Short  Line  R.  R.  C!o.     [14  Idaho, 

Argument  for  Bespondent. 

Nat,  Bank  v.  Skinner,  10  Kan.  App.  517,  62  Pac.  705;  HoU  v. 
Spokane  &  Palouse  Ry.  Co,,  3  Ida.  703,  35  Pac.  39;  Gwin  v. 
Owin,  5  Ida.  217,  48  Pac.  295;  St  Louis  etc.  Co.  v.  Blinn, 
10  Kan.  App.  468,  62  Pac.  427. 

G.  F.  Hansbrough,  for  Respondent 

Respondent  was  not  compelled  to  surrender  either  of  his 
tickets  after  demanding  a  check  for  his  baggage;  until  the 
check  was  given  to  him  all  that  he  was  called  upon  to  do  was 
tc#  show  them  to  the  conductor,  which  he  did  do.  Having 
shown  that  he  had  a  right  on  the  train,  until  they  complied 
with  this  demand  they  had  no  right  to  collect  fare  from  him, 
neither  had  they  any  right  to  eject  him.  (Sec.  2674,  Rev. 
Stat. ;  Hardenberg  v.  St.  Paul  M.  &  M.  Co.,  39  Minn.  3,  12 
Am.  St.  Rep.  610,  38  N.  W.  625.)  Under  the  circumstances, 
plaintiff  had  a  right  to  refuse  to  give  up  his  ticket,  and  did  not 
thereby  become  a  trespasser.  (Hardenberg  v.  St.  Patd  M.  dk 
M.  By.  Co.,  39  Minn.  3,  12  Am.  St.  Rep.  610,  38  N.  W.  625.) 

When  a  passenger  is  wrongfully  expelled  from  a  train, 
it  18  a  breach  of  duty  on  the  part  of  the  carrier,  and  an  ac- 
tion in  tort  will  lie  to  recover  damages.  (Redfield  on  Car- 
riers, sec.  422 ;  Beach  on  Railways,  sec.  887 ;  Gorman  v.  8.  P* 
Co.,  97  Cal.  2,  33  Am.  St.  Rep.  157,  31  Pac.  1112;  Head  v. 
Georgia  Pac.  By,  Co.,  79  Ga.  358,  11  Am.  St.  Rep.  434,  7 
S.  B.  217;  Jones  v.  Steamship  Cortes,  17  Cal.  487,  79  Am. 
Dec.  142;  Sloan  v.  Southern  Cal.  By.  Co.,  Ill  Cal.  668,  44 
Pac.  320,  32  L.  R.  A.  193;  Carsten  v.  Northern  Pac.  By.  Co., 
44  Minn.  454,  20  Am.  St.  Rep.  589,  47  N.  W.  49,  9  L.  R.  A, 
688;6Cyc.  565.) 

Under  the  facts  proven,  the  damages  are  not  excessive. 
(Aldrich  v.  Palmer,  24  Cal.  513;  Gorman  v.  Southern  Pac. 
Co.,  97  Cal.  1,  33  Am.  St.  Rep.  157,  31  Pac.  1112;  Colorado 
Midland  By.  Co.  v.  O'Brien,  16  Colo.  219,  27  Pac.  701; 
Chapman  v.  Southern  Pac.  By.  Co.,  12  Utah,  30,  41  Pac.  551; 
Hallack  v.  Johnson,  12  Colo.  244,  20  Pac.  700;  Bushneli  v. 
Metz,  18  111.  App.  84;  Sanderson  v.  Frazier,  8  Colo.  79,  54 
Am.  Rep.  544,  5  Pac.  632;  City  of  Chicago  v.  Jones,  66  IlL 
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349;  Swain  v.  Fourteenth  St.  By.  Co.,  93  Cal.  179,  28  Pac. 
829;  Taylor  v.  Cat.  Stage  Co.,  6  Cal.  229;  Weaver  v.  Page, 
6  Cal.  681;  Morgan  v.  Southern  Pac.  By.  Co.,  95  Cal.  501, 

30  Pac.  601.)  And  the  court  will  not  disturb  the  verdict  of 
the  jury  on  that  ground.  {McLean  v.  Lewiston,  8  Ida.  472, 
69  Pac,  478;  Bussel  v.  Dennison,  45  Cal.  337;  Gorman  v. 
Souihem  Pacific  By,  Co.,  97  Cal.  1,  33  Am.  St.  Rep.  157, 

31  Pac.  1112;  Aldrich  v.  Palmer,  24  Cal.  513;  Morgan  v. 
Southern  Pacific  By.  Co.,  95  Cal.  501,  30  Pac.  601.) 

The  measure  of  damages  laid  down  in  instruction  No.  3, 
this  being  an  action  in  tort,  is  correct,  and  every  phase  of  the 
injury  may  enter  into  the  consideration  of  the  jury.  (1 
Sutherland  on  Damages,  3d  ed.,  sec.  93,  and  cases  cited.) 

If  instruction  No.  3  could  be  held  erroneous  by  itself,  it 
would  be  cured  by  defendant's  instruction  No.  11  (folios 
228-230).  {Stoite  v.  Corcoran,  7  Ida.  220,  61  Pac.  1034; 
People  V.  McDonald,  64  Cal.  476,  3  Pac.  124.)  The  instruc- 
tions given  for  both  parties  must  be  construed  together,  and 
when  so  construed,  if  they  state  the  law  correctly  as  a  whole, 
any  error  appearing  in  one  peries  will  be  deemed  corrected 
by  the  other.  (Hughes'  Instructions  to  Juries,  sec.  71,  and 
eases  cited;  Lindsay  v.  Oregon  etc.  B.  Co.,  13  Ida.  477,  90 
Pac  984.) 

AILSHIE,  C.  3. — This  is  an  appeal  from  the  judgment  and 
order  denying  a  motion  for  a  new  trial.  The  appellant  re- 
covered judgment  in  the  lower  court  against  the  defendant 
for  the  sum  of  $1,000  damages  on  account  of  the  agents  and 
employees  of  the  defendant  company  wrongfully  and  unlaw- 
fully ejecting  him  from  one  of  its  railway  trains.  The  re- 
spondent, Jacob  B.  Tarr,  was,  on  the  23d  day  of  December, 
1905,  residing  with  his  family  at  Shelley,  Idaho,  and  on  the 
evening  of  that  day  purchased  from  the  ticket  agent  at  that 
place  three  tickets  to  Pocatello.  It  seems  that  the  railway 
company  had  no  night  agent  at  Shelley,  and  that  it  was  the 
practice  of  the  company  to  take  on  baggage  without  the  same 
being  checked,  on  the  passenger's  pointing  out  his  baggage 
to  the  conductor  or  brakeman  or  other  employee  of  the  com- 
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paDv.  About  2  o'clock  on  the  morning  of  the  24th,  the 
flonth'bonnd  passeneer  arrived  at  the  station  where  re- 
spondent, together  with  his  wife  and  daughter,  was  waiting 
to  board  the  train.  "When  the  train  stopped,  the  respondent 
pointed  out  to  the  conductor  and  brakeman  a  trunk  and  roll 
of  bedding  he  had  on  the  platform,  and  told  them  that  he 
wanted  to  take  that  baggage  with  him  to  Pocatello.  When 
the  respondent  asked  them  to  put  the  baggage  on  board,  th^r 
made  some  profane  remarks  concerning  it,  but  put  the  trunk 
on  the  baggage-car  and  left  the  roll  of  bedding.  No  ques- 
tion is  raised  here  concerning  the  roll  of  bedding  that  was 
left  on  the  platform.  Respondent  helped  his  wife  and 
daughter  on  the  train.  After  the  train  pulled  out,  the  con- 
ductor  came  through  taking  up  tickets  and  collecting  fare, 
and  when  he  came  to  respondent,  the  respondent  gave  him 
one  ticket  and  told  him  that  he  had  a  trunk  on  board  for  which 
he  wanted  a  baggage  check.  He  also  told  the  conductor  that 
%/hen  he  got  his  check  for  his  trunk,  he  would  give  him  the 
other  two  tickets.  The  conductor  insisted  on  his  surrendering 
up  the  tickets,  but  the  respondent  declined  to  do  so.  This  de- 
mand for  the  tickets  was  made  two  or  three  times,  the  con- 
ductor telling  him  that  if  he  did  not  surrender  them  he  would 
put  him  oflf  the  train.  Finally,  when  the  train  was  about  a 
mile  out  of  the  station  of  Blackfoot,  the  conductor  came  to 
respondent  and  told  him  if  he  did  not  surrender  the  tickets, 
he  was  going  to  put  him  oflf.  Respondent  replied  that  he 
would  not  do  so  unless  the  conductor  gave  him  a  check  for 
his  trunk.  Thereupon  the  conductor  called  the  brakeman  and 
the  two  of  them  proceeded  to  eject  the  respondent  from  the 
train.  Before  they  had  completely  ejected  him,  he  told  the 
( onductor  that  he  would  not  give  up  the  tickets,  but  that 
if  he  would  let  him  ride  to  Pocatello,  he  would  pay  the  fare 
in  cash.  They  disregarded  this  oflfer,  however,  and  put  him 
oflt  the  train.  It  seems  to  be  generally  agreed  by  all  the 
witnesses  that  the  train  did  not  fully  stop  but  ** slowed  up," 
as  the  witnesses  put  it.  As  the  last  coach  passed,  respondent 
swung  onto  the  platform,  and  as  he  did  so,  he  encountered 
the  brakeman,  who  kicked  him  oflf,  and  in  his  endeavor  to  do 
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-80,  injured  and  bruised  respondent's  hands  and  dislocated 
s  thumb.  When  he  was  kicked  oflf  the  train  he  was  either 
fitruck  by  the  brakeman  one  blow  on  the  back  over  the  lungs 
and  another  over  the  kidneys,  which  made  bad  bruises,  or 
-else  he  received  those  injuries  when  he  fell  from  the  moving 
train.  Respondent  was  under  the  care  of  a  physician  for  a 
couple  of  weeks,  and  the  physician  testified  that  he  had  a 
bad  bruise  over  his  lung  and  also  over  his  kidneys,  and  that 
he  had  incipient  pneumonia,  which  might  have  been  caused 
by  the  blow  over  the  lungs. 

The  respondent  contends  that  under  the  provisions  of  sec. 
2674,  he  was  entitled  to  demand  and  receive  a  check  for  his 
baggage  before  surrendering  his  transportation,  and  that  he 
was  entitled  to  remain  on  appellant's  train  until  such  time 
as  he  received  a  check  for  his  baggage,  or  until  he  reached 
his  destination.  Appellant,  on  the  other  hand,  contends  that 
while  the  company  would  have  been  liable  for  the  penalty 
prescribed  in  sec.  2674  for  failing  and  neglecting  to  furnish 
the  baggage  check,  notwithstanding  that,  respondent  was  not 
/entitled  to  ride  on  the  train  without  paying  his  fare  or  sur- 
rendering up  his  ticket.    Sec.  2674  provides  as  follows: 

"A  check  must  be  aflSxed  to  every  package  or  parcel  of 
baggage  when  taken  for  transportation  by  any  agent  or  em- 
ployee of  a  railroad  corporation,  and  a  duplicate  thereof  given 
to  the  passenger  or  person  delivering  the  same  in  his  behalf; 
and  if  such  check  is  refused  on  demand,  the  railroad  corpora- 
tion must  pay  to  such  passenger  the  sum  of  twenty  dollars 
to  be  recovered  in  an  action  for  damages;  and  no  fare  or  toll 
must  be  collected  or  received  from  such  passenger,  and  if 
such  passenger  has  paid  his  fare,  the  same  must  be  returned 
by  the  conductor  in  charge  of  the  train;  and  on  producing 
the  check,  if  his  baggage  is  not  delivered  to  him  by  the  agent 
or  employee  of  the  railroad  corporation,  he  may  recover  the 
value  thereof  from  the  corporation." 

It  will  be  seen  from  the  foregoing  provision  of  the  statute 
that  it  is  made  the  duty  of  the  railway  corporation  to  affix  a 
check  to  every  parcel  of  baggage  and  deliver  a  duplicate 
thereof  to  the  owner.    In  this  case,  the  company,  having  no 
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night  agent  at  the  station,  receired  bag^^asre  on  its  being- 
pointed  out  by  the  passenger,  and  was  in  the  habit  of  attach- 
ing a  check  on  the  train  and  delivering  the  duplicate  to  the 
passenger.  Oar  decision  on  this  point  tarns  apon  the  ques- 
tion as  to  whether  the  railway  eompanj  had  a  right  to  de- 
mand the  faie  from  respondent  as  a  condition  precedent  to 
famishing  him  with  a  eheek  for  his  baggage.  Was  defendant 
justified  in  ejecting  him  from  the  train  upon  his  refusal  to 
surrender  ap  his  ticket  or  pay  his  faref  There  ean  be  no 
question  but  that  he  rightfully  boarded  the  train.  He  had 
bought  his  ticket,  had  caused  his  baggage  to  be  placed  upon 
the  train,  and  he  had  a  lawful  right  to  board  appellant's 
railway  train.  The  question  is,  then :  Did  he,  after  entering 
the  car,  do  any  act  that  converted  him  into  a  trespassert  The 
primary  duty  devolving  upon  the  passenger  is  to  pay  his 
fare,  and  on  the  railway  company,  to  carry  the  passenger. 
In  addition  to  carrying  the  passenger,  the  company  agrees 
to  carry  a  certain  amount  of  baggage  with  each  passenger. 
In  this  case,  the  company  received  the  respondent's  baggage, 
and,  under  the  provisions  of  the  statute  above  quoted,  was 
clearly  liable  to  check  the  same  and  famish  a  duplicate  to  the 
passenger.  A  failure  to  do  so  sabjected  the  company  to  a 
certain  penalty;  first,  to  pay  the  sum  of  $20  as  damages  for 
the  neglect  and  failure,  and  in  addition  thereto,  defendant 
was  prohibited  from  collecting  or  receiving  any  "fare  or  toll" 
from  the  passenger.  Clearly,  then,  the  passenger's  transpor- 
tation is  made  as  much  a  part  of  the  penalty  as  is  the  $20. 
Upon  failure  to  furnish  the  passenger  with  his  baggage  check, 
it  was  not  only  liable  to  pay  a  $20  penalty,  but  it  was  also 
liable  to  carry  the  passenger  free  of  "faro  or  toll"  until  such 
time  as  it  should  furnish  such  check  or  until  he  reached 
his  destination,  the  point  to  which  he  had  requested  a  check 
for  his  baggage.  We  do  not  think  this  statute  is  capable  of 
any  other  reasonable  construction.  We  therefore  conclude 
that  the  respondent  was  rightfully  upon  the  appellant's  rail- 
way train,  and  his  ejectment  by  the  company's  agents  and 
employees  was  wrongful  and  unlawful  and  in  violation  of  his 
rights.    If  it  was  unlawful  for  them  to  eject  him,  it  was  un- 
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lawful  for  them  to  keep  him  oflf  the  train.  K  he  was  right- 
fully on  the  train  and  they  put  him  off,  he  had  a  clear  right 
to  return  to  the  train,  and  their  using  force  and  violence  in 
keeping  him  off  was  as  much  of  a  wrong  and  trespass  upon  his 
rights  as  it  would  have  been  for  them  to  have  used  that  vio- 
lence on  him  in  the  first  instance.  This  case,  it  must  be 
remembered,  involves  transportation  exclusively  within  the 
confines  of  this  state,  and  is  purely  a  domestic  transaction. 

Counsel  for  appellant  have  argued  that  the  company  in  the 
discharge  of  its  duty  has  a  right  to  establish  certain  rule» 
and  regulations  to  facilitate  business,  and  that,  among  other 
things,  it  was  the  duty  of  the  passenger  to  pay  his  fare  or 
surrender  his  ticket  before  demanding  his  baggage  checked. 
The  law  does  not  say  which  act  shall  be  performed  first,  but 
they  are  clearly  concurrent  duties,  one  resting  upon  the  pas* 
senger  and  the  other  upon  the  transportation  company.  The 
passenger  had  an  undoubted  right  to  demand  his  baggage 
check.  The  company's  agent  in  this  case  did  not  give  him  any 
assurance  that  they  would  ever  furnish  him  a  check  for  his 
baggage.  The  only  assurance  he  ever  had  was  that  the  con- 
ductor said  to  him:  ''You  give  me  your  tickets  and  if  your 
baggage  is  lost,  I  think  we  can  locate  it  for  you  later."  This 
was  far  from  an  assurance  that  the  conductor  would  discharge 
his  duty  under  the  statute  and  secure  the  passenger  a  check 
for  his  baggage  before  reaching  his  destination.  We  think 
the  doctrine  is  correct  as  stated  by  Hutchinson  on  Carriers, 
vol.  2,  sec.  1036  (3d  ed.),  cited  by  appellant,  to  the  effect 
that  passengers  are  required  to  show  their  tickets  to  the  con- 
ductor  at  reasonable  times  and  be  subject  to  the  reasonable 
requirements  of  the  company.  In  this  case,  the  company  had 
already  received  the  passenger's  baggage  on  its  train,  and 
had  complete  charge  and  control  thereof,  and  the  conductor 
had  received  from  the  passenger  one  ticket  and. knew  that  he 
had  two  other  tickets  in  his  possession  on  the  same  train.  A 
somewhat  different  rule  would  apply,  we  apprehend,  where  a 
prospective  passenger  takes  his  baggage  to  the  depot  and  de- 
mands that  it  be  checked.    In  such  case,  he  would  have  to 
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f/rryii'r*  a  t'rk**,  zrA  if  re^.^i^rcd,  deliver  it  to  the  a?»it  for 
the  parpa%  of  c^in^  ptm^iwd. 

Coan^l  for  app-ellAi:t  resist  that  the  statute,  sec  2674, 
rupra,  ^h^-^\d  cot  re*?eiTe  the  ««istrTier  >n  we  are  platinff  on 
it.  for  th^  rea.v>n  that  soeh  a  construction  would  be  in  viola- 
t>>n  of  the  fonrteenth  amendment  to  the  eonstitntion  of  the 
Ur:i*ed  States,  in  that  it  woold  deprire  the  railrc*ad  company 
of  property  without  due  proeess  of  law.  Counsel  admit  that 
the  company  wonld  be  liable  for  the  $20  penalty  nndar  the 
statute  on  a  failure  to  furnish  the  paisenger  with  a  baggage 
check,  but  say  it  would  be  taking  its  property  without  due 
procefls  of  law  to  allow  a  passenger  to  lide  without  paying 
his  fare.  Such  an  argument  is  unsound,  for  the  reason  that 
free  transportation  under  the  condition  named  in  the  statute 
is  no  more  a  taking  of  property  without  due  process  of  law 
than  the  collection  of  the  $20  x>enalty.  Indeed,  we  think 
one  is  as  much  a  part  of  the  penalty  as  the  other.  In  the 
matter  of  transportation,  the  statute  says  the  company  shall 
not  collect  fare  unless  the  check  is  furnished.  As  to  the  pay- 
ment of  the  $20  penalty,  the  company  might  do  that  without 
action,  or  if  it  fails  to  do  so,  it  is  liable  to  an  action  for  the 
recovery  of  the  same.  In  this  case,  however,  the  company  re- 
fused to  carry  the  passenger  as  required  to  do  by  sec.  2674, 
and  proceeded  to  eject  him  from  the  train.  In  doing  so  it 
committed  a  tort  for  which  it  is  liable  in  this  action. 

This,  it  should  be  observed,  is  not  an  action  for  breach 
of  the  contract,  but  an  action  in  tort  to  recover  for  the 
wrongs  committed.  The  passenger  is  not  endeavoring  to  col- 
lect the  $20  penalty  prescribed  by  the  statute,  but  insists 
that  he  was  rightfully  on  the  appellant's  train,  and  that  he 
had  a  right  to  remain  there  until  he  reached  his  destination, 
and  that  under  such  circumstances  the  employee  of  the  rail- 
road company  committed  a  tort  for  which  this  action  has  been 
prosecuted.  This  case  is  not  parallel  with,  or  subject  to,  the 
same  rule  that  governs  cases  where  a  passenger  goes  upon 
a  railway  train  and  refuses  to  pay  fare  or  surrender  his 
ticket  until  he  is  furnished  a  seat.  In  those  cases  it  is  held 
that  if  he  remains  on  the  train,  he  must  pay  his  fare,  but  that^ 
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on  the  other  hand,  he  may  leave  the  train  at  the  first  op- 
portunity and  sue  for  a  breach  of  the  contract  and  recover 
his  damages.  (Memphis  etc,  R,  B.  Co,  v,  Benson,  85  Tenn. 
627,  4  Am.  St.  Rep.  776,  4  S.  W.  5;  Pittsburg  B.  B.  Co.  v.  Van 
Houten,  48  Ind.  90;  8t,  Louis  etc.  B.  B,Co.  v.  Leigh,  45  Ark. 
368,  55  Am.  Rep.  558;  Davis  v.  Kansas  City  etc.  B.  B.  Co., 
53  Mo.  307,  14  Am.  Rep.  457.) 

On  the  trial  of  this  case,  defendant's  counsel  objected 
to  the  introduction  of  evidence  showing  that  the  passenger 
when  being  ejected  from  the  train  offered  to  pay  his  fare  if 
the  employees  of  the  company  would  permit  him  to  continue 
on  his  journey.  If  it  be  conceded  that  it  is  a  correct  principle 
of  law  that  a  passenger  after  refusing  to  surrender  his  ticket 
or  pay  fare,  and  the  employees  of  the  company  have  com- 
menced to  eject  him,  cannot  then  offer  to  pay  fare  and  rein- 
state himself  in  the  right  to  continue  on  the  train,  then,  of 
course,  such  evidence  as  was  offered  in  this  case  would  be 
immaterial  and  was  improperly  admitted.  When  it  came  to 
giving  the  instructions,  however,  to  the  jury,  the  court 
adopted  the  appellant's  theory  of  the  law  and  gave  an  in- 
struction on  its  request  to  the  effect  that  a  "passenger  who 
refuses  to  pay  his  fare  or  furnish  and  deliver  up  a  ticket  good 
for  such  transportation,  and  on  account  of  such  refusal  the 
train  is  stopped  for  the  purpose  of  ejecting  him,  he  cannot 
then,  by  a  tender  of  his  fare  or  an  offer  to  deliver  up  his 
ticket,  reimpose  upon  the  carrier  the  duty  of  carrying  him." 
In  the  case  at  bar,  this  question  became  entirely  immaterial, 
and  evidently  did  not  enter  into  the  consideration  of  the  jury 
in  making  up  their  verdict,  for  the  reason  that  the  passenger 
was  rightfully  on  the  train,  and  the  company  had  no  right 
to  eject  him  in  the  first  instance. 

The  next  and  most  serious  question  that  arises  on  this  ap- 
peal is  directed  against  the  instructions  given  by  the  court 
to  the  jury.  The  objectionable  instruction  is  plaintiff's  re- 
quest No.  3,  which  is  as  follows:  *'The  jury  is  instructed  that 
every  particular  phase  of  the  injury  mcfy  enter  into  the  con- 
sideration of  the  jury  in  estimating  compensation,  loss  of  time 
with  reference  to  the  injured  party's  condition  and  ability 
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t^'/'*  «r^'5  V>^  Vri.j  tJid  e*^mI  siiirf^rir^  if  lie  pliirifiE, 

y>/>r/./  it.', 'J  %r.,;feirf  v.Jj  JWU'J'.J::?.  iriLvl::^  a=>i  eSefrzi^  lie 
p\^,%*.ff  tr/m  >A  tuft^/J  tri;ii  of  eart**  Irac^-ares  were  ^iLizaed 
f//r  t^«f*^  h.j'.r,^  ;jj  tL«r  ^yji.  of  *!.?75.  On  the  trifcl  n3  eri- 
rf^rr,"^  >»hAVrr*T  viai  ;r.trod';':«ed  *L->irii:g  aij  pani.TilAP  or 
«P'/  if'';  Um^  of  t*m*r  r*'/r  the  ra'^e  of  acj  tiznc  lost,  u-^r  vas 
fh'rf^  »///  *?v>i'fr,^^  iiAr/^'ieed  ttowing  the  a^iooct  paid  out 
for  nt'A»''Si\  HiifrfiXh^m  or  for  any  other  item  of  loss,  damage  or 
if*i'^^f  *'''i  ^'O  ^yA^ut'jh  whatever  waa  ghren  placing  an  csti- 
tiii^U%  im  Up  A  yt^t  f'j,rftrp('r/^Xihn  tor  the  injuries  sostamed. 
Thij  ^y/fjft  aWi  jfjHiru'ft/fd  the  jury  that  for  mental  and  phv^cal 
iuy^ry  and  nuff'-nr;^  and  for  humiliation  and  wounding  a 
mar/n  fi'Mui^^  the  mf^sure  of  damages  waa  a  question  en- 
tlnjly  for  the  jury  U>  d^/terrnlne  as  nearly  aa  possible  from  the 
tfVi(U*Ji<'4t  in  the  eane.  The  court  also  instructed  the  jury  that 
th^'y  tmmi  be  ((ovem^^l  by  the  eridence,  and  that  if  they  should 
iUul  tor  the  plaintifT,  they  could  only  assess  such  damages  aa 
they  found  him  entitled  to  from  the  evidence. 

J^efendant's  requested  instruction  No.  11  was  given  by 
the  court,  and  that  inntruction  also  advised  the  jury  that 
If  thoy  found  in  favor  of  the  plaintiff,  the  only  damage  they 
could  HHHVHH  waa  Kuch  aa  waa  within  the  evidence  and  justified 
thcrol)y,  and  that  they  must  secure  their  data  from  the  evi- 
dence iUt'lf  upon  which  they  calculated  and  assessed  the  dam- 

It  nuiMt  bo  conceded  in  the  outset  that  the  plaintiff's  re- 
quostod  itiatruction  No.  3  as  given  by  the  courts  while  en- 
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tirely  correct  as  a  general  principle  of  law,  was  improper  and 
•erroneous  in  this  particlilar  ease,  for  the  reason  that  no  claim 
appears  to  have  been  made  on  account  of  loss  of  time,  and 
that  no  evidence  was  given  showing  the  loss  of  any  particular 
■or  specific  amount  of  time  or  the  value  thereof. 

It  is  well  settled  that  as  to  mental  and  physical  pain  and 
miffering  and  humiliation,  it  is  unnecessary  to  submit  any 
evidence  as  to  the  value  thereof  and  the  amount  of  damages 
to  compensate  therefor,  but  that  the  same  is  a  question  entirely 
and  exclusively  for  the  jury.  (North  Chicago  8t  By.  Co. 
-v.  Fitzgibhons,  180  111.  466,  54  N.  E.  483;  Springfield  Consol 
By.  Co.  V.  Hoeffner,  175  111;  642,  51  N.  E.  885;  Sutherland 
on  Damages,  3d  ed.,  sec.  1243;  Hughes'  Instructions  to  Juries, 
sees.  652,  653.)  On  the  other  hand,  it  is  equally  well  settled 
that  where  the  party  claims  special  damages  for  loss  of  time, 
he  must  prove  both  the  amount  of  time  lost  and  the  value 
thereof,  and  that  the  jury  must  be  governed  by  the  evidence 
in  relation  thereto.  (Western  Union  Tel.  Co.  v.  Morris,  83 
Fed.  992,  28  C.  C.  A.  56;  Pratt  v.  City  of  Ottumwa  (Iowa), 
113  N.  W.  831;  Barron  v.  Northern  Pac.  By.  Co.  (N.  D.), 
113  N.  W.  102 ;  Gardner  v.  B.  C.  B.  &  N.  B.  Co.,  68  Iowa, 
588,  27  N.  W.  768;  Southern  By.  Co.  v.  Hawkins,  28  By. 
Law  Rep.  364,  89  S.  W.  258.) 

It  will  be  seen,  however,  on  an  examination  of  the  au- 
thorities, that  where  a  case  has  been  reversed  on  account  of 
fiuch  an  instruction,  it  has  been  where  there  was  either  evi- 
dence of  loss  of  time  and  no  evidence  of  its  value,  or  where 
the  court  had  told  the  jury  that  they  might  assess  the  damages 
for  loss  of  time  without  any  evidence  as  to  its  value  or  without 
reference  to  such  evidence  if  any  had  been  given.  The  latter 
•condition  is  peculiarly  noticeable  and  prominent  in  Profit  v. 
City  of  Ottumwa,  supra.  In  the  case  at  bar,  there  is  no  evi- 
•dence  of  any  particular  or  specific  loss  of  time,  and  the  most 
that  could  be  said  in  that  regard  would  be  that  it  contained 
a  mere  inference  of  the  loss  of  some  period  of  time  less  than 
two  weeks  while  respondent  was  receiving  medical  treatment, 
and  no  evidence  whatever  as  to  the  value  of  any  time  lost, 
The  record  is  convincing  from  the  complaint  to  the  last  word 
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of  evidence  and  instruction  in  the  case  that  the  real  cause 
for  which  the  plaintiff  was  seeking  to  recover  damages,  and 
against  which  the  defendant  was  waging  its  defense,  was  the 
physical  and  mental  suffering,  pain  and  humiliation  as  the 
direct  and  immediate  result  of  the  wrongful  acts  of  the  rail- 
way company  in  ejecting  plaintiff  from  its  train.  The  record 
nowhere  contains  any  suggestion  or  intimation  that  the  jury 
was  asked  to  give  the  plaintiff  any  special  damages  on  ac- 
count of  loss  of  time.  The  question  then  arises  whether  the 
error  committed  in  giving  plaintiff's  instruction  No.  3  was, 
under  the  facts  and  circumstances  of  this  case,  and  in  view 
of  the  evidence  produced,  and  of  the  other  instructions  given, 
such  an  error  as  prejudiced  any  substantial  right  of  the  de- 
fendant for  which  this  court  would  be  justified  in  reversing 
the  judgment  under  the  purview  of  sec.  4231,  Rev.  Stat.  In 
the  first  place,  we  must  assume  that  the  jury  were  reasonable 
and  fair-minded  men,  and  limited  their  finding  as  to  the 
plaintiff's  damages  to  that  shown  by  the  evidence  in  the  case 
as  they  were  instructed  by  the  court.  In  the  second  place, 
there  is  nothing  in  the  record  that  indicates  that  the  jury 
were  acting  under  any  sense  of  passion,  prejudice  or  bias. 
The  evidence  is  abundant  to  justify  the  verdict  without  taking 
into  consideration  any  loss  of  time  whatever  or  any  other  ele- 
ment of  damages  except  that  of  physical  and  mental  pain  and 
suffering  and  humiliation  consequent  upon  plaintiff's  unlaw- 
ful ejection  from  the  train.  Indeed,  we  think  the  appellant 
company  were,  under  the  facts  and  circumstances  of  this  case, 
exceedingly  fortunate  in  reducing  plaintiff's  demand  to  the 
sum  allowed  by  the  jury.  In  the  third  place,  there  is  nothing 
in  the  record  that  suggests  or  intimates  that  the  jury  took 
into  consideration  loss  of  time  in  estimating  damages,  or  any 
other  matter  than  that  entirely  proper  for  their  consideration. 
Lastly,  instruction  No.  3  is  a  correct  general  principle  of 
law,  and  although  there  was  no  allegation  in  the  complaint, 
and  no  evidence  in  the  case  claiming  damage  for  the  one  ele- 
ment, namely,  loss  of  time,  mentioned  in  this  instruction,  wo 
think  it  would  be  far-fetched  and  illogical  for  an  appellate 
court  to  hold  that  under  such  facts  and  circumstances  the 
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judgment  should  be  reversed,  and  thereby  assume  that  the 
jury  went  outside  of  the  pleadings  and  proofs  under  such  an 
instruction  as  this  in  order  to  render  an  unjust  verdict  against 
the  defendant.  There  is  no  doubt  but  that  the  court  should 
not  give  an  instruction  on  a  question  of  law  that  is  not  involved 
in  the  pleadings  or  proofs,  but  we  are  equally  satisfied  in  this 
case  that  the  appellant  has  not  been  prejudiced  or  injured  or 
damaged  on  account  of  the  instruction,  and  we  are  unwilling 
to  reverse  the  judgment  for  that  reason. 

Again,  we  have  repeatedly  held  that  all  the  instructions 
given  in  a  case  must  be  read  and  considered  together  as  a 
whole,  and  that  where  they  are  not  inconsistent  but  may  be  rea- 
sonably and  fairly  harmonized,  it  will  be  assumed  that  the  jury 
gave  due  consideration  to  the  whole  instruction  rather  than  to 
an  isolated  portion  thereof.  (Lufkins  v.  Collins,  2  Ida.  256, 
10  Pac.  300;  State  v.  Cochran,  7  Ida.  220,  61  Pac.  1034;  Han^ 
sen  V.  Haley,  11  Ida.  293,  81  Pac.  935 ;  State  v.  Bond,  12  Ida. 
424,  86  Pac.  ^3;  State  v.  Niel,  13  Ida.  539,  90  Pac.  960,  91  Pac. 
318.) 

The  other  instructions  given  by  the  court  we  think  correctly 
stated  the  law,  and  the  assignments  of  error  in  reference 
thereto  are  without  merit.  All  of  the  defendant's  requested 
instructions  that  correctly  stated  the  law  were  given,  either 
literally  or  in  substance  by  the  court.  Those  rejected  were 
dearly  erroneous  and  properly  refused  by  the  court.  We 
think  the  judgment  in  this  case  is  a  just  one,  and  that  no  suffi- 
cient grounds  have  been  shown  why  it  should  be  reversed. 
Judgment  is  affirmed  with  costs  in  favor  of  respondent. 

Sullivan,  J.,  and  Stewart,  J.,  concur. 
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(FAnarj  1,  190a.) 

W,  W.  ABilSTRONG,  Tmstee,  Respondent,  t.  W.  B.  SLXCE 
et  aL,  Appellants. 

[93  F^  775.] 

Bills  aw  Kxchako — ^PaoiossaBT  Xons — Aciapwu    GmaAjtroaa — 

iKDOttSEBS — ATTACBMKST — COfSTMACt     FOB     BBBCC     FATMEST     €V 

MoxET — CoxsTBucnoM  OF  Btatutk, 

1.  The  contract  of  mm.  indoner  of  a  promiasorj  aote  or  guaiaator 
of  a  till  of  ezebaiige  is  a  contnet  "for  Uie  direct  pajment  of 
moneT-,"  mad  as  attaehment  maj  iasoe  against  tiie  property  of  sock 
indorKT  or  guarantor  whoa  aetioa  is  tnronglit  to  enforce  pajnent 
of  the  debt,  the  mne  aa  against  the  aeeeptor  or  nakar,  vnder 
the  proviaone  of  see.  4302,  Ber.  Stat. 

(SfDaboB  hf  the  eonrt.) 

APPEAL  from  the  District  Court  of  F^fth  Judicial  Dia- 
trict  for  Bannock  County.    Hon.  Alfred  Budge,  Judge. 

Appeal  from  an  order  denying  the  dissolution  of  an  at* 
tachment.    Order  sustained. 

Gray  &  Boyd,  and  E.  C.  Lackner,  for  Appellants. 

The  right  of  the  indorser  and  guarantor  of  a  draft  or  a 
note  ia  contingent,  collateral,  conditional  and  secondary  to 
that  of  the  acceptor  of  the  draft  and  the  maker  of  the  note. 
(Daniels  on  Nego.  Instr.,  5th  ed.,  sees.  532,  1236;  Raborg  v. 
Peyton,  2  Wheat.  (U.  S.)  385,  4  L.  ed.  268;  14  Ency.  of  Law, 
2d  ed.,  1129   et  seq.) 

The  liability  of  an  indorser  and  guarantor  of  a  draft  or  a 
note,  being  collateral  and  conditional,  is  not  one  upon  an  ex- 
press contract  for  the  direct  payment  of  money,  and  hence 
a  writ  of  attachment  cannot  issue  as  to  such  liability  under 
the  attachment  statutes  of  Idaho.  (3  Words  and  Phrases, 
2069  et  seq.;  14  Cyc.  290,  291;  Ancient  Order  of  Hiber^ 
nians  v.  Sparrow,  29  Mont.  132,  101  Am.  St.  Rep.  563,  74 
Pac.  197,  64  L.  B.  A.  128;  Hurd  v.  McCleUan,  14  Colo.  213, 
23  Pac.  792;  Feople  v.  Boylan,  25  Fed.  595;  Trepagnier  v. 
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Kose,  46  N.  T.  Snpp.  397,  18  App.  Div.  393;  New  York  Life 
Ins,  Co.  V.  Universal  Life  Ins.  Co.,  88  N.  Y.  424.) 

The  contract  of  the  guarantor  is  in  the  nature  of  a  warrant 
by  him  that  the  thing  guaranteed  to  be  done  by  the  principal 
shall  be  done,  not  merely  an  engagement  jointly  with  the 
principal  to  do  the  thing;  he  has  only  to  answer  for  the 
consequences  of  the  default  of  the  principal.  (27  Ency.  of 
Law,  431,  432 ;  McMillan  v.  Bullshead  Bank,  32  Ind.  11,  2  Am. 
Eep.  323;  Biggs  v.  Waldo,  2  Cal.  485,  56  Am.  Dec  356,  and 
note.) 

In  the  case  at  bar  Slick  Brothers  are  parties  to  the  original 
instrument,  being  the  payee  in  all  cases,  and  under  such  cir- 
cumstances their  liability  is  that  of  merely  indorsers  who  have 
waived  nonessentials  of  their  contract.  {Savings  Bank  v. 
Fisher  (Cal.),  41  Pac.  490;  DOsman  v.  Friedlander,  40  Or. 
38,  64  Pac.  297;  Byers  v.  Bellan-Price  Inv.  Co.,  19  Colo.  App. 
74,  50  Pac.  368;  Robinson  v.  Lair,  31  Iowa,  9.) 

Clark  &  Budge,  for  Respondent. 

Under  sec.  4106,  Rev.  Stat.,  the  defense  that  as  to  some  of 
the  defendants  the  obligation  was  collateral  when  executed 
13  not  available ;  they  are  all  placed  on  an  equal  footing,  and 
«o  far  as  their  liability  is  concerned,  all  are  directly,  abso- 
lutely and  unconditionally  liable  to  judgment,  though  there 
may  be  but  one  satisfaction.  (Qagam,  v.  Stevens,  4  Utah,  348, 
9  Pac.  706 ;  Hammel  v.  Beardsley,  31  Minn.  314, 17  N.  W.  858 ; 
Suhhard  v.  University  Bank,  125  Cal.  684,  58  Pac.  297.) 

A3  to  an  indorser  who  has  waived  demand,  protest  and 
notice  of  nonpayment,  or  in  respect  to  a  guarantor,  the  lia- 
bility is  just  as  absolute  and  direct  as  that  of  the  maker 
or  acceptor.  Such  an  indorser  is  immediately  liable  if  the 
obligation  is  not  paid  at  maturity,  and  so,  also,  is  a  guar- 
antor. {Roberts  v.  Hawkins,  70  Mich.  566,  38  N.  W.  575; 
Hungerford  v.  O'Brien,  37  Minn.  306,  34  N.  W.  161;  WeUer 
V.  Henane,  15  Or.  28,  13  Pac.  614.) 

The  attachment  statute  of  California,  which  is  the  same 
as  our  own,  was  construed  in  the  following  cases :  Hathaway 
V.  Davis,  33  Cal.  161  (action  on  an  appeal  bond) ;  San  Fran- 
Idaho,  Vol.  14—14 


Digitized  by 


Google 


210  Abmstbqxg  v.  Slick.  [14  Idaho, 

OpiBkm  of  tke  Court — SaniTaB,  J. 

CISCO  V.  Brader,  50  Cal.  506  (action  on  a  bail  bond )  ;  County  of 
Monterey  v.  McKee,  51  CaL  255  (action  on  an  official  bond). 
The  court  held  the  obligations  were  contracts  for  the  direct 
payment  of  money. 

When  an  indorsement  or  guaranty  is  given  as  a  part  of  the 
same  transaction  in  which  the  obligation  is  executed,  and 
furnishes  part  of  the  consideration  inducing  the  obligee  to 
part  with  property,  the  liability  of  the  indorser  or  guarantor 
is  original,  and  the  same  from  the  beginning  as  the  liability 
of  the  maker  or  acceptor.  (Otis  v.  Haseltine,  27  CaL  81; 
Ford  V.  Hendricks,  34  Cal.  673;  Hourland  v.  Aitch,  38  Cal. 
133;  1  Brandt  on  Suretyship  and  Guaranty,  sec.  24,  n.  94; 
Osborne  df  Co.  v.  GaUikson,  64  Minn.  218,  66  N.  W.  965; 
Highland  v.  Dresser,  35  Minn.  345,  29  N.  W.  55;  Jones  v^ 
Kuhn,  34  Kan.  414,  8  Pac.  777.) 

SULLIVAN,  J. — ^This  action  was  brought  to  recover  upon 
four  bills  of  ^change  and  two  promissory  notes  for  a  sum 
aggregating  approximately  $54,000,  including  interest  and 
attorneys'  fees.  Said  bills  of  exchange  were  dated  February 
20,  1906,  and  were  executed  by  the  appellants  to  the  order  of 
themselves  and  drawn  on  the  Glenn's  Ferry  Land  &  Irriga- 
tion Co.,  and  were  indorsed  on  that  date  by  the  appellants 
under  the  name  of  Slick  Bros.,  as  follows,  to  wit: 

"For  value  received,  we  hereby  guarantee  payment  of  the 
within  note,  waiving  demand  of  payment,  protest  and  notice 
of  nonpayments 

(Signed)     **SLICK  BROS., 

"By  W.  B.  SLICK »» 
On  the  same  day  said  bills  were  accepted  by  the  Glenn's 
Ferry  Land  &  Irrigation  Co.  by  the  following  indorsement 
upon  their  face: 

"Accepted  this  20th  day  of  February,  1906,  payable  at  the 
Bannock  National  Bank,  Pocatello,  Idaho. 

(Signed)        "GLENN'S  FERRY  LAND  &  IRRIGA- 
TION CO., 

"By  ERNEST  PIERSON,  Pres., 
**By  E.  L.  RIGG,  Secy." 
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Promissory  notes  were  executed  by  the  Glenn's  Ferry  Land 
ft  Irrigation  Co.,  payable  to  the  order  of  Slick  Bros.,  and 
were  indorsed  by  Slick  Bros,  in  the  same  manner  as  were 
the  bills  of  exchange.  One  of  said  notes  bore  date  of  July 
19th  and  one  July  20th,  1905,  the  indorsement  thereon  bear- 
ing date  of  July  20th.  The  complaint  states  six  causes  of 
action,  four  on  bills  of  exchange  and  two  on  said  promissory 
notes.  At  the  time  of  filing  the  complaint,  the  plaintiff  se- 
cured several  writs  of  attachment  directed  to  the  sheriff  of 
several  different  counties  in  Idaho  and  against  all  of  the 
defendants  jointly,  the  plaintiff  averring  in  the  aflSdavit  for 
attachment  that  the  causes  of  action  set  forth  in  the  com- 
plaint were  founded  upon  certain  express  contracts  for  the 
direct  payment  of  money.  The  property  of  the  defendants, 
Slick  Bros.,  was  attached  in  several  different  counties.  There- 
after Slick  Bros,  moved  to  vacate  and  discharge  said  writs 
of  attachment,  the  principal  ground  of  which  was  that  the 
alleged  negotiable  instruments  set  forth  in  the  complaint  were 
not,  as  to  the  liability  of  the  appellants,  contracts  express  or 
implied  for  the  direct  payment  of  money,  but  that,  on  the 
contrary,  the  liability  for  the  payment  thereof  was  wholly 
contingent,  indirect,  secondary  and  conditional  to  the  lia- 
bility of  their  codefendant,  the  Glenn's  Ferry  Land  &  Irri- 
gation Co.  The  irrigation  company  did  not  appear  in  the 
action  and  did  not  join  in  the  motion  to  dissolve  the  attach- 
ment, and  has  not  joined  in  this  appeal. 

After  a  hearing,  the  court  denied  the  motion  to  dissolve 
the  attachments  and  this  appeal  is  from  that  order.  The  con- 
tention of  appellants  is  that  their  liability  upon  the  instru- 
ments sued  upon  is  conditional,  contingent,  indirect  and  col- 
lateral, and  therefore  as  to  them  the  said  contracts  are  not 
for  the  "direct  payment  of  money"  within  the  meaning  of 
the  phrase,  **for  the  direct  payment  of  money,"  as  used  in 
sec.  4302,  Rev.  Stat.,  which  section  has  reference  to  the  issu- 
ance of  writs  of  attachment. 

There  is  nothing  in  that  contention,  as  the  contract  of 
an  indorser  or  guarantor  of  a  bill  of  exchange  or  promis- 
sory note  is  a  contract  for  the  direct  payment  of  money. 
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There  is  no  distinction  between  the  contract  of  a  maker  of  a 
promissory  note  and  the  acceptor  of  a  bill  of  exchange  as  to 
their  being  contracts  for  the  direct  payment  of  money.  After 
the  obligation  becomes  due,  and  suit  is  brought  to  collect 
the  same,  attachment  may  issue  under  the  laws  of  this  state 
against  the  indorser  and  guarantor  of  such  paper  the  same  as 
against  the  acceptor  or  maker.  (Elbring  v.  Mullen,  4  Ida. 
199,  38  Pac.  404.) 

The  order  of  the  trial  judge  refusing  to  dissolve  the  at- 
tachment must  therefore  be  affirmed,  and  it  is  so  ordered, 
with  costs  in  favor  of  the  respondent. 

Ailshie,  C.  J.,  and  Stewart,  J.,  concur. 


(Februaiy  4,  1908.) 


BOOTH  MERCANTILE  CO.,  a  Corporation,  Appellant,  v. 
JULIA  MURPHY  et  al.,  Respondents,  and  MARY 
GRIFFIN  et  al.,  Intervenors  and  Respondents. 

[93  Pac.  777.] 

Kabeied  Woman — CtoNTRAcr  for  Hee  Own  Use  and  Benefit — Ck>NTRAO!r 

OONCESNINO    HeB    SEPARATE    PROPERTY — ^MARRIED    WoMAN'S    MOET- 

GAGE — ^When  Certificate  mat  be  Corrected — Mortgagable  In- 
terest IN  Real  Property. 

1.  Where  a  married  woman  purcbaees  hotel  furniture,  fumishingB 
and  fixtures  for  conducting  a  hotel  buainees,  and  executes  her  promis- 
sory note  therefor,  and  at  the  same  time  executes  a  mortgage  on  her 
separate  real  property  to  secure  the  payment  of  such  promissory 
note,  the  contract  is  one  for  her  own  use  and  benefit,  and  the  mort- 
gage constitutes  a  contract  with  reference  to  her  separate  property, 
and  the  debt  and  obligation  thus  incurred  is  enforceable  against  her 
and  against  her  separate  estate  so  mortgaged. 

2.  Where  a  certificate  of  acknowledgn^ent  was  not  made  in  com- 
pliance with  the  provisions  of  sec.  2960,  Bev.  Stat.,  prior  to  the 
amendment  thereof,  and  it  appears  that  the  acknowledgment  was  in. 
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fact  taken  in  eonformity  with  the  substantial  requirements  of  that 
provision  of  the  statute,  and  the  facts  actually  existed  which  would 
have  enabled  the  notary  to  attach  the  proper  certificate  of  ac- 
knowledgment, the  court  should  decree  the  correction  of  such  cer- 
tificate so  as  to  comply  with  the  statute. 

3.  The  facts  in  this  case  considered,  and  held  sufficient  to  au- 
thorize and  require  a  decree  reforming  the  certificate  of  acknowledg- 
ment so  as  to  make  it  conform  with  the  requirements  of  the  statute. 

4.  Where  a  deceased  husband's  estate  is  found  upon  return  of  the 
inventory  to  be  of  less  value  than  $1,500,  and  the  probate  coiirt 
thereafter  duly  and  regularly  makes  an  order  and  decree  setting  the 
entire  estate  aside  for  the  use  and  support  of  the  family  of  the  de- 
ceased, in  compliance  with  sec.  5445,  Bev.  Stat.,  and  the  widow 
thereafter  mortgages  all  her  interest  in  and  to  such  estate;  held, 
that  the  mortgage  so  executed  covers  whatever  right,  title  or  in- 
terest she  has  in  or  to  the  estate  by  right  of  succession  as  an  heir 
of  her  deceased  husband,  and  that  the  interest  so  granted  and  en- 
cumbered is  commensurate  only  with  her  rights  of  succession,  and 
that  a  purchaser  under  a  foreclosure  sale  can  only  acquire  such 
rights  and  privileges  as  she  has  by  reason  of  being  an  heir  to  such 
estate. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Fifth  Judicial  Dis- 
trict for  the  County  of  Bannock.    Hon.  Alfred  Budge,  Judge. 

Action  by  the  plaintiflP  to  foreclose  a  real  estate  mortgage. 
Judgment  for  the  defendants.    PlaintiflE  appeals.    Reversed. 

Dietrich  &  Clark,  for  Appellant. 

The  evidence  in  this  case  shows  that  the  debt  in  question 
was  created  for  the  use  and  benefit  of  Mrs.  Julia  Murphy,  and 
relative  to  her  separate  estate.  (Northwestern  etc.  Hypotheek 
Bank  v.  Ranch,  7  Ida.  152,  61  Pac.  152;  Sparks  v.  Taylor 
(Tex.  Civ.  App.),  87  S.  W.  740.) 

When  the  acknowledgment  or  proof  of  execution  of  an 
instrument  is  properly  made,  but  defectively  certified,  any 
party  interested  may  have  an  action  to  correct  the  certificate. 
(Sec.  2971,  Rev.  Stat.)  This  statute  applies  to  acknowledg- 
ments made  by  married  women,  and  the  certificate  may  be 
reformed  at  the  time  the  mortgage  is  foreclosed.     (Bunnell 
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There  is  no  testiin-o>T:y,  and  none  was  o^ered  at  the  trial, 
to  show  that  this  contract  was  made,  or  that  the  indebtednes 
CTidenced  thereby  was  incurred,  for  the  separate  use  and  bene- 
fit of  3In.  3Iurpfa7,  or  for  the  bene^  of  her  separate  estate, 
or  with  reference  thereta  (DemMam  r.  BovUy.  4  Ida.  753, 
44  Pac.  643;  Bank  of  Commerce  r.  Baldicin,  12  Ida.  202,  85 
Pae.  497;  Jaeckel  v.  Pease,  6  Ida.  131.  53  Pae.  399.) 

Anj  contract  signed  by  a  married  woman,  in  the  absenee 
of  a  contrary  showing,  is  presumed  to  be  a  eommnnity  obli- 
gation, and  it  is  necessary  to  allege  in  the  complaint  and 
prove  at  the  trial  that  the  debt  is  not  a  conminnity  debt, 
but  is  one  for  the  nse  and  benefit  of  the  married  woman, 
or  one  for  the  benefit  of  her  separate  estate.  {Dernham  v. 
Bowley,  4  Ida.  753,  44  Pac.  643;  Strode  v.  MQler,  7  Ida.  16, 
69  Pac.  893;  Holt  v.  GridUy,  7  Ida.  416,  64  Pae.  188.) 

The  certificate  being  insufficient,  the  mortgage  was  iuTalid, 
and  cannot  be  foreclosed.  {WUson  v.  WUson,  6  Ida.  597,  57 
Pac.  708.) 

Mrs.  Murphy  had  no  interest  in  that  property,  except  an 
interest  in  connection  with  her  family,  and  then  only  for  the 
purpose  for  which  the  properly  was  decreed  to  them.  It  was 
cot  separate  estate,  so  far  as  she  was  concerned,  for  the  rea- 
wSfTL  that  she  had  no  title  under  that  decree,  but  was  simply 
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^Jecreed  the  ordinary  use  of  the  property  for  certain  pur- 
poses. {Rands  v.  Brain,  5  Utah,  197,  14  Pac.  129;  Estate  of 
Moore,  57  CaL  437  j  PheUn  v.  Smith,  100  Cal.  158,  34  Pac 
667.) 

AILSHIB,  C.  J. — This  action  was  instituted  to  foreclose 
a  mortgage  on  certain  real  estate  situated  at  Pocatello,  Idaho. 
The  note  and  mortgage  were  executed  on  May  29,  1903,  at 
West  Jordan,  Salt  Lake  county,  Utah,  by  the  defendant,  Mrs. 
Julia  Murphy.  The  defendant,  Mrs.  Murphy,  who  was  then 
residing  in  Utah,  purchased  from  the  plaintiff  some  furniture, 
fixtures  and  supplies  for  the  purpose  of  running  and  conduct- 
ing a  hotel  business,  and  executed  the  note  and  mortgage  in 
question  in  payment  of  the  purchase  price.  At  the  time  of 
■entering  into  this  contract,  Mrs.  Murphy  was  the  wife  of 
Timothy  Murphy.  She  had,  however,  previously  been  mar- 
ried to  Michael  D.  Griffin.  At  the  time  of  the  death  of  Grif- 
fin, her  first  husband,  they  were  living  at  Pocatello,  in  this 
state.  An  administration  was  thereafter  had  on  the  Griffin 
estate,  and  upon  the  return  of  the  inventory  it  appeared  that 
the  estate  was  of  less  value  than  $1,500,  and  the  court,  after 
due  notice,  in  pursuance  of  see.  5445,  Bev.  Stat.,  proceeded 
to  and  did  make  an  order  in  due  and  regular  form  setting 
aside  the  entire  estate,  including  the  real  property  covered 
by  the  mortgage  in  question,  for  the  use  and  benefit  of  the 
widow  and  minor  children.  At  that  time  the  family  consisted 
of  the  widow,  Mrs.  Griffin,  and  her  seven  minor  children. 
The  proceedings  in  setting  aside  this  estate  appear  to  have 
been  regular  and  in  conformity  with  the  statute  and  are  not 
questioned  in  this  case.  The  widow  Griffin  thereafter  married 
Murphy,  and  early  in  the  year  of  1903  they  moved  to  Utah, 
'vvhere  Murphy  engaged  in  railroad  work,  while  Mrs.  Murphy 
conducted. the  hotel  business.  Mrs.  Murphy  and  the  minor 
children  contested  the  foreclosure  of  this  mortgage  upon 
sundry  grounds,  and  obtained  a  judgment  in  their  favor,  re- 
fusing the  plaintiff  any  relief  whatever  either  upon  the  prom- 
issory note  or  the  mortgage  executed  as  security  therefor. 
!rhe  plaintiff  has  appealed  and  assigns  numerous  errors  which 
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are  ar^ed  in  the  brief  under  five  general  heads.     In   the 
first  place,  it  is  contended  that  the  contract  was  a  Utah  con- 
tract  and  that  nnder  the  statutes  of  that  state  (see.  1199,  Rev^ 
Stat,  of  1898)  a  married  woman  may  contract  in  ail  respects, 
as  if  she  were  a  feme  sole.     Second,  it  is  insisted  that  the 
finding  of  the  court  that  the  residence  of  Mrs.  Murphy  vras. 
in  Idaho  instead  of  in  Utah  is  erroneous  and  contrary  to  the 
evidence.     Third,  that  the  evidence  in  the  case  shows  clearly 
*  and  without  contradiction  that  the  debt  was  contracted  for  the 
use  and  benefit  of  ^Irs.  Murphy  and  concerning  her  separate 
estate,  and  that  the  finding  of  the  court  that  it  was  in  fact 
not  for  her  use  or  benefit  or  with  reference  to  her  separate 
estate  is  wholly  unsupported  by  the  evidence.    Fourth,  that 
the  evidence  shows  that  the  mortgage  was  duly  and  properly 
acknowledged,  and  was  entitled  to  be  so  certified,  and  that 
the  finding  of  the  court  that  it  was  not  duly  and  properly^ 
acknowledged  was  contrary  to  the  evidence  and  erroneous. 
Fifth,  that  Mrs.  Murphy  had  a  mortgagable  interest  in  the 
property  covered  by  the  mortgage,  and  that  the  court  erred 
in  holding  otherwise. 

As  we  view  this  case,  it  is  immaterial  for  the  purpose  of  this 
decision  whether  the  contract  was  a  Utah  or  an  Idaho  con- 
tract, and  it  is  likewise  immaterial  whether  Mrs.  Murphy  was, 
as  a  matter  of  law,  at  the  time  of  entering  into  the  contract,, 
domiciled  in  Utah  or  Idaho.  The  contract  was  her  own  debt, 
incurred  for  her  use  and  benefit  She  received  the  considera- 
tion therefor,  the  goods  and  merchandise  for  which  the  note 
and  mortgage  were  executed.  Not  only  that,  but  the  pur- 
chase price  was  secured  by  a  contract  with  direct  reference 
to  her  separate  estate,  namely,  a  mortgage  executed  by  her  on. 
her  separate  property.  (Bank  of  Commerce  v.  Baldwin,  ante^ 
p.  75,  93  Pac.  504.)  It  has  been  uniformly  held  by  this  court 
that  a, married  woman  could  bind  her  separate  estate  by  a 
contract  executed  in  this  manner.  (Demham  v.  Rowley,  4 
Ida.  753, 44  Pac.  643 ;  Jaeckel  v.  Pease,  6  Ida.  131,  53  Pac.  399; 
Strode  v.  Miller,  7  Ida.  16,  59  Pac.  893;  Holt  v,  Gridley, 
7  Ida.  416,  63  Pac.  188;  Bank  of  Commerce  v.  Baldwin,  12 
Ida.  202,  85  Pac.  297;  Bank  of  Commerce  v.  Baldwin,  supra,^ 
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The  fact  that  the  property  purchased  may  have  inured  to  the 
benefit  of  the  whole  family,  or,  rather,  of  the  community, 
does  not  make  it  any  less  her  own  individual  contract,  nor 
does  it  do  away  with  the  fact  that  she  received  the  goods 
for  which  the  contract  was  made.  In  a  sense,  it  would  be 
difficult  to  name  a  contract  a  married  woman  might  make  that 
would  not  in  some  respects  inure  to  the  benefit  of  the  com- 
munity, but  that  fact  alone  does  not  lessen  her  obligation 
thereon.  {Edminstan  v.  Smith,  13  Ida.  645,  121  Am.  St.  Rep. 
294,  92  Pac.  842.)  The  acknowledgment  to  the  mortgage  is 
as  follows : 

"State  of  Utah, 
County  of  Salt  Lake, — ss. 

*'0n  the  fourth  day  of  June,  A.  D.  nineteen  hundred  and 
three,  personally  appeared  before  me,  Mrs.  Julia  Murphy  and 
the  Booth  Mercantile  Co.  (B.  L.  Booth,  Gen.  Manager.) 
The  signers  of  the  above  instrument,  who  duly  acknowledged 
to  me  that  she  executed  the  same. 

''EUGENE  P.  WHEELON, 

"Notary  Public, 

"My  commission  expires  April  27,  1903." 

This  acknowledgment  was  taken  prior  to  the  amendment 
of  sec.  2960,  Rev.  Stat.,  and  is  not  in  conformity  with  the 
requirements  of  that  section,  in  that  it  does  not  show  that  the 
acknowledgment  was  taken  without  the  hearing  of  the  hus- 
band and  that  the  woman  was  made  acquainted  with  the 
contents  of  the  instrument.  The  plaintiff  in  its  complaint  al- 
leged that  the  acknowledgment  was  duly  and  regularly  taken, 
but  that  the  certificate  was  imperfect  and  not  in  proper  form, 
and  prayed  that  the  same  be  corrected  and  amended  so  as  to 
comply  with  the  statute.  There  is  no  substantial  conflict  in 
the  evidence  as  to  what  occurred  at  the  time  of  the  execution 
of  this  mortgage.  In  substance  it  is  as  follows:  After  the 
deal  had  been  made,  the  papers  were  drawn  and  were  taken 
by  one  of  the  employees  of  the  plaintiff  company  to  Mrs. 
Murphy  at  her  place  of  business,  and  she  read  them  over  and 
signed  the  note  there  and  either  signed  the  mortgage  at  that 
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time  or  later  on  in  the  office  of  the  company.  On  this  latter 
fact  there  is  some  uncertainty.  At  any  rate,  the  notary  went 
into  the  office  where  there  were  two  or  three  persons  present 
and  read  the  mortgage  to  Mrs.  Murphy  and  asked  her  if  the 
signature  was  hers.  She  told  him  it  was ;  that  she  knew  the 
contents  of  the  instrument,  and  that  it  was  a  mortgage  on 
some  property  she  had  in  Pocatello,  and  that  it  was  given  as 
security  for  the  note  she  had  just  executed.  She  testified 
that  she  knew  its  contents  and  all  about  it  and  that  she  exe- 
cuted it.  The  husband  was  not  present  during  any  of  these 
transactions,  and  was  not  present  at  the  time  the  mortgage 
was  executed  and  the  acknowledgment  taken.  Now,  it  is 
true  that  the  notary  was  not  aware  of  the  requirements  of  the 
Idaho  statute  with  reference  to  acknowledgments  of  married 
ivomen,  and  did  not  take  this  acknowledgment  with  any  view 
to  a  compliance  with  the  Idaho  statute,  and  that  evidently  ac- 
counts for  the  certificate  being  in  the  form  as  above  set 
out.  It  would  be  immaterial,  however,  whether  he  actually 
knew  what  the  Idaho  statute  was  or  not,  if  the  acknowledg- 
ment had  been  properly  taken  and  he  had  attached  a  proper 
certificate.  He  failed,  however,  to  attach  a  proper  certificate, 
for  the  reason  that  he  was  not  aware  of  the  provisions  of  our 
^statute.  It  does  quite  clearly  appear  to  us,  on  the  other 
hand,  that  the  acknowledgment  was  taken  in  substantial  com- 
pliance with  our  statute.  The  woman  was  made  acquainted 
with  the  contents  of  the  instrument;  she  already,  in  fact, 
knew  its  contents  and  the  nature  of  the  transaction;  it  was 
her  transaction ;  it  was  taken  in  the  absence  of  her  husband 
and  without  any  coercion  or  compulsion  on  his  part.  (First 
Nat.  Bank  of  Hailey  v.  Glenn,  10  Ida.  224,  109  Am.  St.  Rep. 
^04,  77  Pac.  623.)  It  satisfactorily  appears  to  us  that  the 
facts  existed  upon  which  the  notary  could  have  attached 
a  proper  certificate  of  acknowledgment.  Where  such  facts 
already  exist,  and  it  is  shown  that  the  acknowledgment  was 
proper,  the  certificate  should  be  so  reformed  as  to  conform 
with  the  statute,  and  it  was  error  to  refuse  a  reformation  of 
the  acknowledgment  so  as  to  entitle  the  mortgage  to  be  fore- 
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closed  in* this  case.  (Sec.  2971,  Rev.  Stat.;  Bunnell  dk  Eno. 
Inv.  Co.  V.  Curthy  5  Ida.  652,  51  Pac.  767.) 

This  brings  na  to  the  last  question  presented:  Did  Mrs. 
Murphy  have  a  mortgagable  interest  in  the  property  covered 
by  the  mortgage?  As  previously  stated,  this  property  had 
been  set  aside  by  a  decree  of  the  probate  court  for  the  use  of 
the  widow  and  her  minor  children.  The  interest  the  wife  ac- 
•quired  under  this  decree  is  a  separate  and  distinct  interest 
from  that  which  she  had  as  an  heir  to  the  estate.  By  such 
A  decree,  the  property  was  set  aside  as  an  entirety  for  the 
use  of  the  family  of  the  deceased  as  a  whole.  The  wife  could 
do  no  act  that  would  relieve  this  property  of  its  burden  or  free 
it  from  the  obligation  and  purposes  to  which  it  was  set  aside 
until  the  children  had  reached  their  majority.  This  proposi- 
tion is  very  clearly  set  forth  in  Estate  of  Moore,  57  Cal.  437, 
And  in  Phelan  v.  Smith,  100  Cal.  158,  34  Pac.  667.  On  the 
other  hand,  Mrs.  Murphy  had  a  vested  interest  in  this  estate 
which  will  or  may  at  some  time  become  available  to  her  under 
the  laws  of  succession,  and  by  reason  of  her  being  an  heir 
to  her  deceased  husband's  estate.  There  can  be  no  ques- 
tion as  to  her  right  to  alienate  or  encumber  that  interest. 
JSuch  alienation  or  encumbrance  is  subject^  however,  to  the 
superior  and  paramount  right  conferred  by  the  decree  of  the 
probate  court,  and  will  confer  no  rights  and  grant  no  privi- 
leges that  she  did  not  possess  herself  by  reaaon  of  being  an 
heir  to  the  estate,  as  distinguished  from  her  duties  as  the 
widow  and  member  of  the  family  of  her  deceased  husband  and 
head  of  such  family  after  the  death  of  her  husband.  (Phelan 
^.  Smith,  supra.) 

We  are  not  called  upon  in  this  case  to  determine  what 
rights  the  mortgagee  may  acquire  in  the  mortgaged  property 
l)y  the  foreclosure  sale,  or  when,  in  the  course  of  time,  the 
purchaser  at  such  sale  may  be  able  to  realize  or  enjoy  any 
of  the  fruits  of,  or  benefits  from,  his  purchase.  We  content 
ourselves  by  simply  holding  that  Mrs.  Murphy,  as  the  heir 
of  her  deceased  husband,  acquired  such  a  right  in  this  prop- 
erty, under  the  law  of  succession,  as  she  could  alienate  or 
incumber.    For  the  foregoing  reasons,  the  judgment  must  be 
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reversed,  and  it  is  so  ordered  and  a  new  trial  granted.    The 
cause  is  remanded  with  costs  in  favor  of  the  appellant 

Sullivan^  J.,  and  Stewart,  J.,  concur. 

ON  PETITION  FOR  REHEARING. 
(Febniarj  18,  1908.) 

STEWART,  J.— The  respondent  files  a  petition  for  a  re- 
hearing and  contends,  first,  that  the  note  sued  on  was  not  a 
contract  for  the  use  and  benefit  of  Julia  Murphy;  second, 
that  the  mortgage  was  not  a  contract  with  reference  to  her 
separate  estate.  This  court  fully  considered  these  questions 
in  the  principal  opinion.  We  now  add,  that  a  contract  made 
by  a  married  woman,  by  which  she  secures  property  for  which 
the  contract  is  executed,  is  for  her  own  use  and  benefit, 
and  that  such  use  and  benefit  is  a  fact  resulting  from  the 
contract  itself. 

Where  it  appears,  as  it  does  in  this  case,  that  a  married 
woman  purchases  property  and  receives  such  property,  and 
executes  a  promissory  note  therefor,  she  is  liable  upon  such 
note,  and  the  contract  is  made  for  her  own  use  and  benefit, 
because  she  receives  the  consideration  for  which  such  note 
was  made.  It  is  not  necessary  that  a  party  selling  property 
to  a  married  woman  shall  pursue  the  property  after  it  is  de- 
livered to  her,  and  ascertain  whether  or  not  the  same  ulti- 
mately results  in  a  benefit  to  her  personally,  or  proves  a 
profitable  investment.  The  fact  of  making  the  contract  and 
receiving  the  consideration  therefor  is  sufficient  to  create  a 
liability  on  the  part  of  a  married  woman,  and  she  may  be  held 
personally  liable  on  such  contract.  Second,  the  mortgage  was 
executed  by  her,  on  property  which  it  is  admitted  was  her 
separate  estate.  That  she  may  make  such  a  contract  and  bind 
her  separate  estate  would  seem  to  be  no  longer  in  doubt  in 
this  state.     (Authorities  cited  in  principal  opinion.) 

Counsel  for  respondent  in  his  petition  for  rehearing  relies 
with  much  confidence  upon  the  case  of  Jaeckel  v.  Pease, 
6  Ida.  131,  53  Pac.  399.  In  that  case,  Pease  and  wife  jointly 
executed  a  promissory  note  for  the  debt  of  the  husband 
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and  executed  a  mortgage  upon  community  property  as  se- 
curity therefor.  Suit  was  brought  upon  said  note,  and  for 
«  foreclosure  of  the  mortgage.  The  trial  court  held  the  mort- 
gage void  because  of  a  defective  acknowledgment,  but  ren- 
dered a  personal  judgment  against  Pease  and  wife.  Mary  A. 
Pease,  the  wife,  appealed,  and  this  court  held  that  a  personal 
judgment  could  not  be  sustained  against  her,  for  the  reason 
that  the  debt  was  a  debt  of  the  husband.  In  that  case  the 
debt  was  not  contracted  by  the  wife,  nor  for  her  use  or  bene- 
fit, nor  did  she  receive  the  consideration,  nor  with  reference 
to  her  separate  estate. 

In  the  case  at  bar  it  clearly  appears  that  the  contract 
was  made  for  the  use  and  benefit  of  the  wife  and  with 
reference  to  her  own  separate  estate.  It  would  seem  that  the 
case  of  Jaeckel  v.  Pease  would  be  clearly  distinguishable  from 
the  case  at  bar.  In  the  principal  opinion  this  court  does 
not  depart  from  the  well-recognized  rule  which  has  been 
adopted  in  this  state,  that  in  order  to  charge  the  separate 
property  of  the  wife,  or  render  it  liable  to  levy  and  sale, 
it  must  be  alleged  in  the  complaint  and  proven  on  the  trial 
that  the  debt  was  incurred  for  the  use  and  benefit  of  her 
separate  property,  or  was  a  contract  by  her  for  her  own  use 
and  benefit.  It  is  specifically  alleged  in  the  complaint  in  this 
case  "that  the  note  was  given  and  the  indebtedness  of  said 
Mrs.  Julia  Murphy  evidenced  thereby  was  incurred  for  the 
use  and  benefit  of  the  separate  property  of  said  Mrs.  Julia 
Murphy,  and  was  contracted  by  her  for  her  own  use  and 
benefit."  The  facts  as  proven  upon  the  trial  clearly  show  that 
this  allegation  was  proven  by  the  evidence;  she  made  the 
contract  personally,  and  received  the  goods  for  which  the 
note  was  given,*  and  executed  the  mortgage  upon  her  own 
personal  estate  as  security  therefor.  The  note  was  executed 
for  her  own  use  and  benefit,  and  was  clearly  such  a  contract 
as  she  had  authority  to  make.  The  mortgage  was  upon  her 
own  separate  property  and  with  reference  thereto,  and  she 
had  power  and  authority  to  make  and  execute  the  same. 

Counsel  argues  next  that  the  mortgage  was  invalid,  for  the 
reason  that  it  covered  the  separate   property  of  a  married 
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woman,  and  required  that  she  and  her  hoshaod  both  join  in 
its  exe*:;it:oa,  as  proTided,  in  see.  2921,  Rev.  Stat.  The  es- 
tate 3Iis.  Mnrphj  had  in  the  pn:»pertT  mortgaged  was  not  a 
homestead  as  eontemplated  in  sec.  2021,  supnu  The  estate 
was  one  set  aade  for  the  benefit  of  the  family  and  bestowed 
by  the  beneficence  of  the  law.  The  interest,  however,  which 
Mn.  Morphv  mortgaged  was  soeh  interest  as  might  come  to 
her  nnder  the  law  of  soceession  by  reason  of  being  an  heir 
to  her  deceased  hnsband.  This  interest,  whatever  it  might 
be,  is  not  a  homestead,  and  the  law  does  not  require  that  her 
husband  join  her  in  the  execution  of  the  mortgage  of  the 


The  mortgage  cannot  in  any  way  interfere  with  the  rights 
of  the  family  to  occupy  said  property  as  a  home.  This  is 
very  clearly  set  forth  in  the  principal  opinion.  No  reason 
appearing  for  granting  a  rehearing,  the  same  is  denied. 

Ailshie,  C.  J^  and  Sullivan,  J.,  concur. 


(February  5,  1908.) 

STATE,  Appellant,  v.  R.  S.  SHERIDAN,  Respondent 
[93  Pac  656.] 

CBIIONAL   LIBKL — SUFFICIENCT    OF    THS    INTOBMATION. 

1.  Under  the  proyisions  of  see.  6737,  Bev.  Stat.,  libel  is  a  malicious 
defamation,  expressed  either  by  writing,  printing,  signs  or  pictures, 
tending  to  impeach  the  honesty,  integrity,  virtne  or  reputation  of 
a  person  and  expose  him  to  public  hatred,  contempt  or  ridicule. 

2.  Under  this  section  of  the  statute,  in  order  to  constitute  libel, 
it  is  not  necessary  that  the  alleged  libelous  matter  charge  the  per- 
son named  with  a  crime;  but  it  is  sufficient  that  the  defamation 
tends  to  impeach  the  honesty,  integrity,  virtue  or  reputation  of 
such  person,  and  thereby  expose  him  to  public  hatred,  contempt  or 
ridicule. 

8.  Under  the  statute,  a  published  article  as  follows:  *'' Gooding 
and  graft  have  hocome  so  thoroughly  known  as  synonymous  terms^ 
that  tho  rank  and  file  will  hav«  no  more  of  it    Only  federal  office- 
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holders,  and  those  connected  with  the  Qooding-Bradj  machine,  are 
zealous  in  the  support  of  the  big  chief  (meaning  the  said  Frank 
B.  Gooding),  is  libelous  per  se, 

4.  The  fact  that  the  alleged  libelous  article  uses  a  slang  word 
upon  which  its  libelous  character  depends  does  not  riender  the  ar- 
ticle any  the  less  libelous  bj  reason  of  that  fact,  provided  the 
word  used,  although  slang,  has  a  well-recognized  meaning,  or  i» 
given  a  meaning  by  the  article  itself,  which  conveys  to  the  reader 
the  understanding  that  the  word  is  used  in  such  a  way  as  tends 
to  impeach  the  honesty,  integrity,  virtue  or  reputation  of  the  per- 
son named  in  the  article,  and  thereby  expose  ^^rn  to  public  hatred, 
contempt  or  ridicule. 

5.  The  word  "graft"  in  its  generally  accepted  meaning,  as  ap- 
plied to  individuals,  public  officials,  corporations,  etc.,  imputes  to 
the  person,  officer  or  corporation  charged  with  grafting,  dishonesty; 
dishonest  gain  by  reason  of  public  office  or  public  or  private  posi- 
tion; irregular  or  unlawful  means  of  support;  the  use  of  office  or 
position  for  personal  gain  without  rendering  fair  or  compensatory 
service;  to  steal;  to  swindle. 

6.  Where  a  word  is  capable  of  two  constructions,  one  actionable 
and  the  other  not,  it  is  the  duty  of  the  court  to  give  to  such  word  the 
construction  which  the  circumstances  show  the  word  naturally  bore 
according  to  its  plain,  popular,  and  ordinary  sense,  and  such  as  it 

'would  naturally  he  understood  to  have  by  persons  hearing  or  read- 
ing it  in  the  connection  in  which  it  is  used,  unless  it  affirmatively 
appears  that  it  was  used  or  understood  in  some  other  sense. 

7.  Under  sec  6740,  Rev.  Stat.,  a  defendant  charged  with  libel  is 
permitted  to  give  in  evidence  as  a  justification  for  the  publication^ 
the  truth  of  the  matter  published,  and  when  the  article  published 
is  libelous  per  ie,  the  proof  of  the  publication  makes  a  prima  facie 
case,  and  it  is  for  the  defendant  to  offer  such  proof  as  he  may 
desire,  showing  the  truth  of  the  article  published  and  that  the 
0ame  was  published  with  good  motive,  and  for  justifiable  ends. 

8.  Where  an  article  is  libelous  per  se,  the  prosecution  is  not  re- 
quired to  prove  the  untruth  of  the  article,  or  that  the  same  was 
published  with  bad  faith.  The  truth  or  good  faith  of  the  publica- 
tion is  a  matter  of  defense. 

9.  An  article  which  gives  the  opinion  of  a  reporter  as  to  the  pro- 
eeedings  of  a  judicial,  legislative  or  other  public  official  body,  is 
not  privileged  under  see.  6745,  Bev.  Stat. 

10.  Under  see.  6743,  Bev.  Stat.,  in  order  for  an  article  to  be 
privileged,  the  article  itself  must  be  a  fair,  true  report  of  a  ju- 
dicial, legislative,  or  other  public  official  proceeding,  or  of  a  state- 
ment, speech,  argument  or  debate,  in  the  course  of  the  same, 

(Syllabus  by  the  court.) 
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APPEAL  from  the  District  Court  of  Third  Judicial  Dis- 
trict for  Ada  County.    Hon.  Fremont  Wood,  Judge. 

Prosecution  for  criminal  libel.  Judgment  sustaining  a  de* 
murrer  to  the  information.    Reversed, 

J.  J.  Guheen,  Attorney  General,  C.  P.  Koelsch,  Prosecuting 
Attorney  of  Ada  County,  and  A.  A.  Fraser,  for  State. 

The  court  will  take  judicial  notice  of  the  meaning  of  the 
word  ''graft,"  and  that  the  use  of  the  word  in  the  connection 
in  which  it  is  used  in  the  publication  set  forth  is  libelous  per 
se.  (Sec.  5950,  subd.  1,  Rev.  Stat.;  Wigmore  on  Evidence, 
sees.  2582,  1955;  Edwards  v.  Pub.  Society,  99  Cal.  431,  37 
Am.  St.  Rep.  70,  34  Pac.  128;  Clark  v.  Pitch,  41  Cal.  472; 
Craig  v,  Warren,  99  Minn.  246,  109  N.  W.  231;  17  Ency.  of 
Law,  2d  ed.,  896 ;  Bailey  v,  Kalamazoo  Pub,  Co.,  40  Mich.  251.) 

''Li  determining  whether  particular  words  are  actionable 
per  se,  the  same  rule  does  not  apply  to  libel  as  to  slander. 
What  would  not  be  actionable  without  alleging  and  proving 
special  damage  if  merely  spoken  may  be  actionable  per  se  if 
written  or  printed  or  otherwise  published  in  a  libel."  (2  Cur- 
rent Law,  709,  710;  Douglas  v.  Douglas,  4  Ida.  293,  38  Pac. 
934;  18  Ency.  of  Law,  2d  ed.,  863-865.) 

''A  candidate  for  office  is  as  much  entitled  to  protection  as 
any  other  citizen.  Whoever  charges  him  falsely  must  make 
good  the  injury  thereby  occasioned.  He  may  not  avoid  this 
just  responsibility  by  the  claim  that  he  acted  in  good  faith 
without  malice."  (Jarman  v.  Rea,  137  Cal.  339,  70  Pac.  216; 
Post  Pub,  Co,  V.  Hallam,  59  Fed.  530,  8  C.  C.  A.  201 ;  Donakoe 
V.  Star  Pub,  Co.,  4t  Penne.  (Del.)  166,  55  Atl.  337.) 

''It  is  libelous  per  se  to  publish  of  a  public  officer  false  de- 
famatory matter  which  tends  to  diminish  public  confidence 
in'  his  ability,  fitness  or  integrity  and  thus  injure  him  in  his 
office,  whether  the  words  are  published  in  relation  to  his  office 
or  not."  (2  Current  Law,  710  et  seq.;  Petsch  v.  Si,  Paul 
Despatch  Pig,  Co.,  40  Minn.  29,  41  N.  W.  1034  j  Buckstaff  v. 
ViaU,  84  Wis.  129,  54  N.  W.  lll.^ 
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Argument  for  Respondent. 

In  determining  whether  certain  language  charged  as  libel- 
ous is  sufficient  to  sustain  an  action,  the  court  must  consider, 
not  the  actual  words  alone,  but  also  the  sense  and  meaning, 
under  the  circumstances  of  the  publication,  which  such  lan- 
guage may  fairly  be  presumed  to  have  conveyed  to  those  who 
read  it.  (32  Cent.  Dig.  1995;  Bettner  v.  Holt,  70  CaL  270,  11 
Pac.  713.) 

Frank  Martin,  for  Respondent. 

Should  the  word  "graft"  be  given  the  worst  possible  con- 
struction, even  then  the  language  nsed  does  not  make  that  posi- 
tive charge  necessary  to  constitute  libel.  Language  is  not 
libelous  unless  it  makes  some  positive  charge.  {Evarts  v. 
JSmith,  19  Mich.  55;  Pegram  v.  Stoltz,  67  N.  C.  144;  Stevenson 
V.  Hayden,  2  Mass.  406;  State  v.  Farley,  4  McCord  (S.  C), 
317.) 

Words  published  claimed  to  be  libelous,  when  unexplained, 
must  be  construed  in  their  most  innocent  sense.  {Meritt  v. 
Dearth,  48  Vt.  65.)  It  is  well  settled  that  the  charge  must 
be  such  as  is  punishable  by  the  common  or  statute  law.  (18 
Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  869,  70  (a) ;  Douglas  v. 
Douglas,  4  Ida.  293,  38  Pac.  934;  Liddie  v,  WaUon,  17  Mont. 
150,  42  Pac.  289 ;  Bloss  v.  Tohey,  2  Pick.  (Mass.)  320;  Allen  v. 
Hillman,  12  Pick.  (Mass.)  101;  2  Wharton  on  Criminal  Law, 
sec.  1595;  Herr  v.  Bamlerg,  10  How.  Pr.  (N.  Y.)  128;  Weil 
V.  Altenhofen,  26  Wis.  708.) 

When  the  publication  is  not  libelous  on  its  face  but  it  is 
'Claimed  the  language  has  a  covert  meaning,  it  is  necessary 
not  only  to  allege  and  prove  the  libelous  sense  in  which  the 
words  were  used  by  the  defendant,  but  also  that  they  were 
Tinderstood  in  the  same  sense  by  those  to  whom  they  were  ad- 
dre-'sed.  {People  v,  Collins,  102  Cal.  345,  36  Pac.  669,) 
Words  of  doubtful  significance  or  ambiguous  should  be  ex- 
plained by  innuendo.  {Nichols  v.  Packard,  16  Vt.  83 ;  Sheri-- 
dan  v.  Sheridan,  58  Vt.  504,  5  Atl.  494;  Sanford  v.  Rowley, 
93  Mich.  119,  52  N.  W.  1119;  Hemmens  v.  Nelson,  138  N.  Y. 
617 ;  Belknap  v.  Bell,  83  Mich.  583, 21  Am.  St.  Bep.  622, 47  N. 
Iilaho,  VoL  14—15 
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W.  674,  11  L.  R.  A.  72;  State  v.  Neese,  4  N.  C.  691.)  Whea 
words  are  of  doubtful  significance  the  pleader  must  allege  the- 
sense  in  which  they  were  used.  (Nichols  v.  Packard.  16  Vt. 
83;  Sheridan  v.  Sheridan,  58  Vt.  504;  Gage  v.  Shelton,  3  Rieh^ 
(S.  0.)  242.) 

The  publication  complained  of  was  privileged  because  it 
purports  upon  its  face  to  be  the  report  of  a  Republican  county 
convention  and  the  feeling  that  existed  in  and  around  such 
convention,  which,  under  the  laws  of  the  state  of  Idaho,  is  a. 
public  official  body.     (Sec.  6743,  Rev.  Stat.) 

Where  the  information  shows,  on  its  face,  as  it  does  in  this, 
case,  that  the  words  were  spoken  of  and  concerning  a  public 
official  or  candidate  for  office,  the  information  must  not  only 
charge  that  they  were  false,  but  further  charge  that  the  de- 
fendant had  no  good  reason  to  believe  that  they  were  true,  or 
that  he  was  negligent  and  made  no  effort  to  ascertain  theiF 
truth  before  the  publication.  {State  v.  Batch,  31  Kan,  465^ 
2  Pac.  609;  2  Wharton  on  Criminal  Law,  sec.  1630.) 

Pertinent  criticisms  of  the  character  of  a  candidate  for  pop- 
ular election  addressed  to  the  electors  are  held  privileged. 
(2  Wharton  on  Criminal  Law,  sec.  1636.) 

A  publication  may  be  libelous  on  its  face,  and  yet  if  it  is 
a  matter  upon  which  there  was  a  duty  to  speak  it  will  be 
privileged.  The  law  of  libel  is  never  to  be  so  administered  as 
to  impair  the  just  liberty  of  the  press.  (Bishop's  New  Crim- 
inal Law,  sec.  913,  par.  2.) 

STEWART,  J. — An  information  was  filed  against  the  de- 
fendant in  the  district  court  of  Ada  county,  charging  him 
with  criminal  libel.  The  charging  part  of  the  information  is 
as  follows:  ''That  on  the  18th  day  of  July,  1906,  one  Prank 
R.  Gooding,  then  being  and  for  a  long  time  prior  thereto 
having  been  a  public  officer,  to  wit :  Governor  of  the  State  of 
Idaho,  duly  elected,  qualified  and  acting  as  such;  and  said 
defendant  R.  S.  Sheridan  then  being  the  proprietor,  editor 
and  manager  of  a  newspaper,  to  wit:  The  'Evening  Capital 
Kews/  which  newspaper  was  then  and  ever  since  has  been. 
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published  and  in  general  circulation  in  Ada  County,  State  of 
Idaho ;  the  said  B.  S.  Sheridan  as  such  editor,  proprietor  and 
manager  did  then  and  there  wilfully,  unlawfully,  maliciously 
and  with  intent  to  injure  said  Frank  R.  Gooding,  compose, 
print  and  publish  in  the  said  newspaper,  a  certain  false  and 
malicious  defamation  of  and  coDcerning  the  said  Frank  R. 
Gooding,  Governor  of  Idaho,  as  aforesaid,  and  of  and  concern- 
ing the  acts  of  said  Frank  R.  (Jooding,  as  such  Governor, 
which  said  malicious  defamation  was  of  the  tenor  and  effect 
following,  that  is  to  say: 

**Even  so  mild  an  indorsement  as  that  of  Governor  Good- 
ing's 'splendid  business  administration,'  could  muster  but 
three  votes  in  a  Republican  county  convention  near  by,  where 
the  people  are  familiar  with  the  record.  Gooding  and  graft 
have  become  so  thoroughly  known  as  synonymous  terms  that 
the  rank  and  file  will  have  no  more  of  it.  Only  federal  office 
holders  and  those  connected  with  the  Gooding-Brady  machine 
are  zealous  in  support  of  the  big  chief"  (meaning  the  said 
Frank  R.  Gooding). 

''And  which  malicious  defamation  tends  and  did  then  and 
there  tend  to  impeach  the  honesty,  integrity  and  reputation 
of  the  said  Frank  R.  Gooding,  Governor  of  the  State  of  Idaho, 
as  aforesaid ;  thereby  exposing  the  said  Frank  R.  Gooding  to 
public  hatred,  contempt  and  ridicule ;  all  of  which  is  contrary 
to  the  form,  force  and  effect  of  the  statute  in  such  case  made 
and  provided,  and  against  the  power,  force  and  dignity  of 
the  State  of  Idaho." 

To  this  information  the  defendant  filed  a  demurrer,  alleg- 
ing, first,  that  said  information  does  not  state  facts  sufficient 
to  constitute  a  crime  or  public  offense  under  the  laws  of  the 
state  of  Idaho;  second,  that  said  information  fails  to  state 
facts  sufficient  to  constitute  any  public  offense  or  any  crime 
under  the  laws  of  the  state  of  Idaho,  and  particularly  as  fol- 
lows, to  wit: 

"(a)  Said  information  fails  to  state  or  charge  any  lan- 
guage as  published  by  the  defendant  Sheridan,  which  is  libel- 
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''(b)  Said  information  fails  to  state  or  charge  that  the 
language  which  is  claimed  is  libelous  was  published  of  and 
concerning  Frank  B.  Gooding,  Governor  of  Idaho. 

''(c)  It  is  nowhere  alleged  in  said  information  in  what 
way  the  words  set  forth  could  or  did  affect  the  party  to  be  de- 
famed injuriously,  nor  are  any  facts  set  forth  in  said  informa- 
tion to  which  the  language  alleged  to  be  libelous  could  so  refer 
as  to  constitute  said  language  libelous. 

"(d)  It  is  nowhere  allied  in  any  averment  in  said  in- 
formation how  or  in  what  way  or  manner  the  words  used 
tended  to  or  did  tend  to  impeach  the  honesty,  integrity  or 
reputation  of  Frank  R.  Gooding,  or  in  what  way  or  manner 
said  words  did  or  could  be  understood  to  impeach  the  honesty, 
integrity  or  reputation  of  said  Frank  B.  Gooding. 

''(e)  The  information  in  this  case  shows  that  the  lan- 
guage which  it  is  charged  is  libelous  was  published  of  and  con- 
cerning an  official  body,  to  wit:  A  Republican  County  Con- 
vention and  under  the  laws  of  the  State  of  Idaho,  such  pub- 
lication was  privileged. 

"(f)  The  information  in  this  case  shows  that  the  lan- 
guage which  it  is  claimed  is  libelous  was  published  concerning 
Frank  B.  Gooding  as  (jtovernor  of  Idaho  and  as  a  candidate 
for  renomination  to  the  office  of  Governor  of  Idaho,  and  fails 
to  show  or  charge  that  said  language  was  not  published  in 
good  faith  and  with  the  intention  to  inform  the  voters  of 
Idaho  of  facts  which  were  for  the  public  good,  or  that  the 
said  publication  was  not  made  upon  reliable  information  and 
with  the  full  belief  in  the  truth  thereof." 

The  demurrer  was  sustained  by  the  court  and  the  state  ap- 
peals from  such  decision,  under  the  provisions  of  sec.  8043, 
Bev.  Stat,  as  amended  by  the  act  of  March  15,  1907  (Sess. 
Laws,  1907,  p.  508). 

Counsel  for  the  appellant  contends  that  the  language  pub- 
lished and  set  forth  in  the  information  was  libelous  per  se; 
while  counsel  for  defendant  and  respondent  contends  that 
such  language  is  not  libelous  per  se^  and  requires  an  explana- 
tion by  innuendo  of  the  meaning  intended  to  be  conveyed  by 
such  publication.    If  the  article  set  forth  in  the  information 
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and  charged  to  have  been  published  by  defendant  is  libelous 
per  se,  then  the  information  states  facts  sufficient  to  consti- 
tute a  public  offense  under  the  laws  of  this  state,  unless  the 
article  shows  upon  its  face  to  have  been  privileged.  Sec.  6737, 
Bev.  Stat.,  provides  as  follows:  ''A  libel  is  a  malicious  def- 
amation, expressed  either  by  writing,  printing,  or  by  signs 
or  pictures,  or  the  like,  tending  to  blacken  the  memory  of  one 
who  is  dead,  or  to  impeach  the  honesty,  integrity,  virtue  or 
reputation,  or  publish  the  natural  or  alleged  defects  of  one 
who  is  alive,  and  thereby  to  expose  him  to  public  hatred,  con- 
tempt, or  ridicule."  It  will  thus  be  seen  that  this  section 
provides  that  libel  is  a  malicious  defamation  tending  to  im- 
peach the  honesty,  integrity,  virtue  or  reputation,  and  thereby 
to  expose  such  person  to  public  hatred,  contempt,  or  ridicule. 
Under  this  statute  the  article  published  as  alleged  in  the  in- 
formation is  libelous  per  se.  The  article  says:  '* Gooding 
and  graft  have  become  so  thoroughly  known  as  synonymous 
terms  that  the  rank  and  file  will  have  no  more  of  it.  Only 
federal  office-holders  and  those  connected  with  the  Gtooding- 
Brady  machine  are  zealous  in  support  of  the  big  chief" 
(meaning  the  said  Frank  E.  Gooding).  Sec.  6737,  supra^ 
does  not  require,  in  order  to  constitute  libel,  that  the  alleged 
libelous  matter  charge  the  person  named  with  a  crime ;  it  is 
sufficient  under  the  statute  that  the  defamation  tends  to  im- 
peach the  honesty,  integrity,  virtue  or  reputation  of  such  per- 
son, and  thereby  expose  him  to  public  hatred,  contempt  or  ridi- 
cule. The  statute  does  not  even  require  that  the  alleged  libel- 
ous matter  must  impeach  the  honesty,  integrity,  virtue  or 
reputation  of  such  person,  but  if  it  tends  to  do  so,  it  is  libel- 
ous. 

An  examination  of  the  article  alleged  to  be  libelous  discloses 
that  the  charge  is  made  that  ''Gooding  and  graft  have  be- 
come so  thoroughly  known  as  synonymous  terms  that  the  rank 
and  file  will  have  no  more  of  it.  Only  federal  office-holders 
and  those  connected  with  the  Gooding-Brady  machine  are  zeal- 
ous in  support  of  the  big  chief"  (meaning  the  said  Frank  R. 
Gooding).  In  other  words,  this  article  charges  Gooding  and 
graft  to  be  the  same,  or  that  Gooding  is  a  grafter,  and  by 
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reason  of  being  a  grafter,  the  rank  and  file  will  have  no  more 
to  do  with  him. 

Counsel  for  appellant  contends  that  the  word  ''graft"  as 
applied  to  individuals,  officials  or  corporations,  has  a  definite 
and  distinct  meaning,  while  counsel  for  respondent  contends 
that  the  word  '"graft"  is  merely  a  slang  word,  and  that  it  has 
no  fixed  or  settled  meaning.  The  word  "graft"  as  applied 
to  individuals,  officials,  corporations^  etc.,  is  of  comparatively 
recent  origin,  and  has  come  into  general  use  within  recent 
years,  yet  during  that  time  its  use  has  been  so  general  that  its 
meaning  has  become  fixed  and  well  recognized.  In  the  Stand- 
ard Dictionary  published  in  1905,  it  is  defined  as  follows: 
"An  irregular  or  unlawful  means  of  support;  a  steal  or 
swindle;  that  which  has  been  obtained  by  grafting;  stolen 
goods."  Grafter  is  there  defined  as  one  who  grafts;  a  swind- 
ler or  dishonest  person.  In  the  Century  Dictionary  and  Cy- 
clopedia, vol.  3,  2591,  the  following  definition  is  given :  "Graft 
3  (graft),  n.  Dishonest  gain  acquired  by  private  or  secret 
practices  or  corrupt  agreement  or  connivance;  especially  in 
positions  of  trust,  as  by  offering  or  accepting  bribes,    (slang). 

"Graft  3  (graft),  v.  i.  To  engage  in  graft;  live  by  graft, 
(slang.) 

"Grafter  2  (grafter),  n.  One  who  takes  or  makes  'graft' 
or  dishonest  private  gain,  especially  in  positions  of  trust,  and 
in  ways  peculiarily  corrupt,     (slang)." 

The  "New  Dictionary  of  Americanisms,"  published  by 
Louis  Weiss  &  Co.,  New  York,  defines  it  as  follows :  "Graft — 
in  thieves'  parlance,  to  pick  pockets,  to  help  another  to  steal." 
The  "Dictionary  of  Slang  and  Colloquial  English,"  published 
by  E.  P.  Dutton  &  Co.,  New  York,  defines  it:  "Graft— To 
steal." 

In  the  case  of  Gregg  v,  Warren,  99  Minn.  246,  109  N.  W. 
231,  the  supreme  court  of  Minnesota  defines  the  word  as  fol- 
lows: '*The  word  'graft'  is  commonly  used  to  designate  an 
advantage  which  one  person,  by  reason  of  his  peculiar  position 
of  superiority,  influence,  or  trust,  extracts  from  another." 

As  to  the  definition  taken  from  the  Century  Dictionary,  as 
above  given,  respondent  contends  that  the  word  is  a  slang 
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term,  and  that  the  definition  was  merely  an  example  to  show 
iiow  it  is  sometimes  used.  Respondent  then  quotes  from  a 
number  of  articles  secured  from  the  press  of  the  country  deal- 
ing with  the  word  '* graft/'  and  the  use  made  of  it.  These  ar- 
ticles were  promiscuously  selected  and  show  many  different 
uses  given  to  the  word  ** graft."  It  is  history,  however,  that 
-during  the  last  four  or  five  years  the  press  and  magazine  writ- 
ers have  been  very  generous  in  the  use  of  this  word  ''graft," 
and  it  is  doubtful  if  any  other  word  in  the  English  language, 
except  the  common,  ordinary,  every-day  words,  has  been  more 
generally  used  than  the  word  ''graft."  This  general  use  gives 
to  it  its  meaning,  and  fixes  its  standing.  The  fact  that  the 
word  is  yet  a  slang  word  does  not  detract  from  or  render  its 
meaning  any  less  definite  than  it  would  have  if  it  were  a  word 
used  by  the  standard  writers  and  authorities  in  the  literary 
world.  It  is  difficult  to  draw  the  line  of  demarcation  between 
a  slang  word  and  a  word  standardized  in  good  English.  The 
promotion  given  a  slang  word  so  as  to  entitle  it  to  enter  the 
society  of  good  English  is  based  on  its  general  use  in  the  lit- 
erature of  the  country;  that  it  is  no  longer  shunned  or  dis- 
regarded by  standard  writers.  Many  words  which  are  now 
$;ood  English  and  recognized  and  used  by  the  leading  writers 
of  the  day  were  formerly  slang,  and  passed  through  the  in- 
termediate stage  of  colloquialism  before  they  secured  admis- 
sion to  the  literary  language.  "There  is  no  real  difference  in 
kind  between  the  processes  of  slang  and  those  of  legitimate 
speech.  Slang  is  only  the  rude  luxuriance  of  the  uncared-for 
soil,  knowing  not  the  hand  of  the  gardener."  Its  richness, 
however,  is  not  changed  or  added  to  by  its  subjection  to  the 
care-taker.  The  fact  that  a  word  may  be  slang  to-day  and  to- 
morrow may  discard  its  associates  and  enter  better  society, 
does  not  necessarily  give  the  word  a  different  meaning  or 
■change  its  use  or  add  any  strength  or  force  to  its  meaning. 
The  change  is  only  a  matter  of  recognition  on  the  part  of  the 
literary  writers  of  the  country.  Even  though  the  word 
''* graft"  may  still  be  recognized  as  slang,  yet  its  meaning  and 
use  has  always  been  and  will  be  the  same.  It  takes  its  name 
and  meaning  from  its  use  during  the  slang  period.    When 
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standardized  its  meaning  is  the  same.  The  fact  that  an  arti- 
cle alleged  to  be  libelous  uses  a  slang  word  upon  which  its 
libelous  character  depends  does  not  render  the  article  any 
the  less  libelous  by  reason  of  that  fact.  If  the  word  used,  al- 
though slang,  has  a  well-recognized  meaning,  or  is  given  a 
meaning  by  the  article  itself,  which  conveys  to  the  reader  the 
understanding  that  the  word  is  used  in  such  a  way  as  tends 
to  impeach  the  honesty,  integrity,  virtue  or  reputation  of  the 
person  named  in  the  article,  and  thereby  exposes  him  to  pub- 
lic hatred,  contempt  or  ridicule,  it  is  no  less  libelous.  In  the 
article  in  question  in  this  case,  the  writer  has  placed  a  con- 
struction upon  the  word  "graft"  as  therein  used.  It  says: 
"Gooding  and  graft  are  synonymous  terms,"  that  is,  each 
stands  for  the  other,  and  means  the  same  as  the  other,  and 
"have  become  so  thoroughly  known,  that  the  rank  and  file 
will  have  no  more  of  it."  In  other  words,  the  rank  and  file 
will  have  no  more  of  "graft,"  and  no  more  of  anything  for 
which  graft  stands.  The  intention  evidently  of  the  writer 
was  to  imply  that  by  reason  of  the  fact  that  Gooding  and 
graft  were  synonjrmous  terms,  there  was  in  the  word  "graft" 
itself  an  inherent  vice  with  which  the  rank  and  file  would 
have  nothing  whatever  to  do,  that  it  was  odious,  of  a  nature 
and  character  that  met  the  disapproval,  censure,  and  blame  of 
the  public.  We  think  it  will  now  be  generally  conceded  that 
the  word  "graft"  as  applied  to  individuals,  officials,  corpora- 
tions, etc.,  stands  for  dishonesty;  dishonest  gain  by  reason  of 
public  office  or  public  or  private  position ;  irregular  or  unlaw- 
ful means  of  support;  the  use  of  office  or  position  for  personal 
gain  without  rendering  fair  or  compensatory  service ;  to  steal 
or  swindle.  If  this  be  a  fair  illustration  of  the  meaning  of 
the  word  "graft,"  the  publication  of  an  article  signifying 
that  a  public  official's  name  was  synonymous  with  this  word 
inevitably  tends  to  impeach  his  honesty,  his  integrity  and  his 
reputation,  and  by  reason  of  such  fact,  necessarily  exposes 
him  to  public  hatred,  contempt  and  ridicule.  Certainly,  in 
the  publication  of  the  article  involved  in  this  case,  the  defend 
ant  did  not  intend  to  give  Gooding  a  certificate  of  good  char- 
acter, testifying  to  his  honesty  and  integrity,  or  apply  to  him 
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an  endearing  term.  The  very  reverse  is  disclosed  by  the  lan- 
guage of  the  article.  The  defendant  evidently  intended,  and 
did  in  fact  say,  that  by  reason  of  the  fact  that  Oooding  and 
** graft'*  were  s3aionynions  terms,  that  there  was  something 
in  or  about  Gooding,  because  he  was  a  grafter,  which  was  odi- 
ous and  offensive  to  the  rank  and  file,  and  because  of  that^ 
they  would  have  nothing  further  to  do  with  him.  The  lan- 
guage of  the  article  is  suf^cient  of  itself  to  show  its  tendency, 
and  requires  no  innuendo  or  explanation  to  give  effect  to  that 
tendency. 

In  the  case  of  People  v,  Seeley,  139  Cal.  119,  72  Pac.  834, 
the  supreme  court  of  California,  in  discussing  this  question, 
says:  *'0f  course,  the  publication  must  have  the  tendency  to 
do  some  one  of  the  things  prescribed  in  the  statute,  but  in  case 
the  alleged  libelous  matter  is  such  per  se,  it  is  sufficient  to  set  it 
forth,  and  the  law  says  it  tends  to  impeach  the  honesty,  integ- 
rity, virtue,  or  reputation  of  the  party  concerning  whom  it 
was  published.  The  malicious  defamation  is  complete  when 
the  defendant  has  done  the  thing  or  things*  set  forth  in  the 
statute.  The  information  states  dearly  that  defendant  did 
the  thing  defined  as  libel.  As  to  whether  or  not  the  published 
matter  tended  to  impeach  the  honesty,  integrity,  virtue,  or 
reputation  of  the  party  concerning  whom  it  was  published, 
when  the  matter  is  libelous  per  se,  is  as  easily  ascertained  by 
the  inspection  of  it  as  it  would  be  by  a  statement  of  the  dis- 
trict attorney  as  to  his  opinion  concerning  it.  It  is  provided 
in  sec.  964  of  the  Penal  Code:  *An  indictment  or  information 
for  libel  need  not  set  forth  any  intrinsic  facts  for  the  purpose 
of  showing  the  application  to  the  party  libeled  of  the  defama- 
tory matter  on  which  the  indictment  or  information  is 
founded;  but  it  is  sufficient  to  state  generally  that  the  same 
was  published  concerning  him,  and  the  fact  that  it  was  so 
published  must  be  established  on  the  trial.'  If  the  facts  are 
stated  in  ordinary  and  concise  language  so  that  a  person  of 
common  understanding  knows  what  is  intended,  it  is  sufficient. 
It  is  dearly  libelous  under  the  statutes  of  this  state." 

Counsel  for  respondent  contends  that  where  a  word  is  capa- 
ble of  two  constructions,  one  actionable  and  the  other  not,  that 
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it  is  the  duty  of  the  court  to  give  to  such  word  an  innocent 
construction  if  possible,  or  that  construction  which  will  ren* 
der  the  same  not  libelous.  The  rule,  however,  as  we  under- 
stand it,  is,  that  where  a  word  is  capable  of  two  constructions, 
one  actionable  and  the  other  not,  that  construction  will  be 
adopted  which  the  circumstances  show  the  word  naturally 
bore,  and  that  all  parts  of  the  article  should  be  taken  together 
in  order  to  determine  the  true  meaning.  {Berea  v.  PoweU 
(Ky.),  77  S.  W.  381;  Holmes  v.  Clisby,  118  Ga.  820,  45  S.  E. 
684;  Kilgour  v.  Evening  Star  Newspaper  Co,,  96  Md.  16,  53 
Atl.  716.)  The  rule  of  construction  now  adopted  by  the 
courts  is,  that  words  are  to  be  construed  according  to  their 
plain,  popular,  natural  and  ordinary  sense  and  as  they  would 
naturally  be  understood  by  persons  hearing  or  reading  them, 
unless  it  aflBrmatively  appears  that  they  were  used  and  under- 
stood in  some  other  sense.  (Copper  v.  Greeley,  1  Denio,  358; 
More  V.  Bennett,  48  N.  Y.  472;  Little  v.  Barlow,  26  Ga.  423, 
71  Am.  Dec.  219;  World  Pub,  Co.  v.  Mullen,  43  Neb.  126,  47 
Am.  St.  Eep.  737,  61  N.  W.  108 ;  Edwards  v,  San  Jose  P.  &  P. 
Soo,,  99  Cal.  431,  34  Pac.  128;  2  Current  Law,  706;  People  v. 
Ritchie,  12  Utah,  180,  43  Pac.  209.) 

We  are  not  aware  of  any  definition  or  general  use  made  of 
the  word  "graft,"  which  would  indicate  an  innocent  act. or 
motive  on  the  part  of  the  person  designated  as  a  grafter,  and 
our  attention  has  not  been  called  to  any  general  use  made  of 
this  word  which  would  not  have  a  tendency  to  impeach  the 
honesty,  integrity  or  reputation  of  the  person  designated  as  a 
grafter. 

In  thus  holding  we  believe  we  are  adopting  the  use  and 
meaning  of  this  word,  generally  recognized,  as  applied  to  in- 
dividuals, public  of&cials  or  corporations,  that  to  charge  one 
with  being  a  grafter  has  a  tendency  to  impeach  his  honesty, 
integrity  and  reputation. 

It  is  next  contended  by  respondent,  in  support  of  the  action 
of  the  lower  court  in  sustaining  the  demurrer  to  the  informa- 
tion, that  the  information  should  set  forth  and  charge  the 
particular  dishonest  act  imputed  to  the  person  named  in  the 
article  by  the  use  of  the  word  ''graft."    The  defendant  who 


Digitized  by 


Google 


Feb.  1908.]  State  v.  Sheridan.  235 

Opinion  of  the  Court — Stewart,  J. 


wrote  the  article  knows  best  the  use  made  of  the  word  ** graft" 
as  intended  by  him  in  the  published  article.  He  is  permitted 
under  sec.  6740,  Rev.  Stat.,  to  give  in  evidence  as  a  justification 
for  the  publication  the  truth  of  the  matter  published.  When 
the  article  published  is  libelous  per  se,  the  proof  of  publication 
makes  a  prima  fade  case,  and  it  is  for  the  defendant  to  offer 
such  proof  as  he  may  desire,  in  defense,  showing  the  truth  of 
the  article  published,  and  if  it  appears  to  the  jury  that  the 
matter  charged  as  libelous  is  true,  and  was  published  with 
good  motives,  and  for  justifiable  ends,  the  party  is  to  be  ac- 
quitted. It  would  be  a  strange  doctrine,  indeed,  if  the  state 
were  required,  where  an  article  published  is  libelous  per  $e,  to 
prove  the  untruth  of  the  article  when  the  article  charges  the 
person  named  with  a  series  of  acts,  any  one  of  which  is  libel- 
ous. If  this  rule  were  to  prevail,  when  the  state  proved  one 
act,  the  defense  might  claim  that  the  article  intended  to  charge 
some  other  act,  and  if  that  be  proven  untrue,  the  defense 
might  claim  that  it  was  intended  to  charge  another  act,  and  so 
on;  but  this  rule  is  not  the  law  where  the  article  is  libelous 
per  se.     (2  Current  Law,  707;  6  Current  Law,  414.) 

It  is  next  claimed  that  the  article  in  question  was  privileged. 
Sec.  6743,  Rev.  Stat.,  provides:  '*That  no  reporter,  editor,  or 
proprietor  of  any  newspaper  is  liable  to  any  prosecution  for  a 
fair  and  true  rei)ort  of  any  judicial,  legislative,  or  other  pub- 
lic oflBcial  proceedings,  or  of  any  statement,  speech,  argument 
or  debate  in  the  course  of  the  same,  except  upon  proof  of 
malice  in  making  such  report,  which  shall  not  be  implied  from 
the  mere  fact  of  publication."  An  examination  of  the  article 
published  discloses  that  the  alleged  libelous  matter  did  not 
purport  to  be  a  report  of  any  judicial,  legislative,  or  other 
public  oflScial  proceeding,  or  of  any  statement,  speech,  argu- 
ment or  debate  in  the  course  of  the  same.  The  inception  of 
the  article  says:  ''Even  so  mild  an  indorsement  as  that  of 
Governor  Gk)oding's  splendid  business  administration,  could 
muster  but  three  votes  in  a  Republican  county  convention  near 
by,  where  the  people  are  familiar  with  the  record."  This 
part  of  the  article  does  not  set  forth  the  action  of  the  conven- 
tion referred  to;  it  is  merely  a  reporter's  opinion  of  the  ac- 
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tioD,  and  does  not  eren  claim  to  be  a  report  of  saeh  a  conTen* 
tion.  Bat  the  libelous  part  of  the  article  which  folloivs  is  not 
alieged  or  eh^arged  to  be  the  action  or  acts  of  any  convention 
or  official  proceeding.  It  does  not  appear  to  be  the  opinion 
of  a  reporter  as  to  what  took  place  at  an  official  proceeding  or 
convention.  It  is  a  p^isitive  declaration  and  assertion  of  an 
alie^i^ed  fact,  and  does  not  come  within  the  provisions  of  the 
statnte  as  to  a  privileged  commnnication.  A  newspaper  has 
fall  right  to  publish  the  news  and  to  criticise  and  expose  offi- 
cial misconduct  and  dishonesty;  bnt  where  an  article  pub- 
lished is  libelous  per  ge,  the  newspaper  cannot  justify  the  pub- 
lication upon  the  ground  that  it  is  a  report  of  an  official  body, 
unless  the  article  is  confined  to  the  minutes  or  proceedings  of 
the  convention.  It  cannot  shield  itself  behind  a  report  giving 
an  opinion  of  what  such  body  or  convention  did.  Where  the 
article  published  is  libelous  per  se,  the  truth  of  the  article  or 
the  motive  which  prompted  its  publication  are  matters  of  de- 
fense. The  prosecution  is  not  required  to  prove  the  motive  or 
bad  faith;  the  good  faith  is  a  matter  of  defense.  We  have 
made  a  careful  examination  of  all  the  authorities  cited  in  this 
case,  and  the  authorities  generally,  and  find  that  a  large  num- 
ber of  them  have  no  bearing  on  the  case  under  consideration, 
for  the  reason  that  the  decisions  have  been  made  upon  statutes 
different  from  that  of  this  state.  An  examination  of  the  stat- 
ute of  this  state  will  at  once  impress  the  reader  with  the  fact 
that  it  is  very  strict  in  its  terms,  and  makes  libelous  any  writ- 
ing, printing,  signs  or  pictures  which  tend  to  impeach  the 
honesty,  integrity,  virtue  or  reputation  of  the  person  named, 
and  thereby  expose  him  to  public  hatred,  contempt  or  ridicule. 

The  statutes  of  many  states  require,  for  the  article  to  be  li- 
belous per  se,  that  it  charge  the  person  named  with  a  crime, 
that  as  a  fact  it  impeach  the  honesty,  integrity,  virtue  or  repu- 
tation of  the  person  named,  but  the  statutes  of  this  state  only 
require  that  the  article  published  tend  to  impeach  the  honesty, 
integrity,  virtue  or  reputation  of  the  person  named,  and  if 
80,  it  is  libelous  per  se. 

Counsel  for  both  appellant  and  respondent  cite  the  case  of 
Douglas  v.  Douglas,  4  Ida.  293,  38  Pac.  934.    That  was  an 
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action  for  damages  for  slander.  The  question  in  that  case 
was  whether  or  not  the  words  spoken  were  slanderous  per  se, 
and  the  court  held  that  inasmuch  as  the  words  spoken  did  not 
•charge  the  party  against  whom  they  were  spoken  with  a  crime, 
they  were  not  actionable  per  se.  We  have  no  statute  in  this 
state  defining  slander  or  providing  what  shall  constitute  slan- 
der, but  we  have  a  statute  defining  and  prescribing  what  shall 
<ion8titute  libel. 

In  determining  whether  particular  words  are  actionable 
per  se,  the  same  rule  does  not  apply  to  libel  as  to  slander. 
What  would  not  be  actionable  without  alleging  and  proving 
special  damages  if  simply  spoken  may  be  actionable  per  se 
if  written  or  printed  or  otherwise  published  in  a  libel.  Any 
words  which  would  be  actionable  if  spoken  will  be  actionable 
if  published  in  writing,  or  its  equivalent.  (2  Current  Law, 
709.)  The  law  of  libel  goes  much  further  than  the  law  of 
slander  and  gives  a  cause  of  action  without  the  necessity  of 
alleging  and  proving  any  special  damage,  as  in  the  case  of 
slander,  for  any  words  which  are  false  and  not  justified  or 
privileged  and  which  are  either  injurious  to  the  character  or 
credit,  domestic,  public  or  professional  of  the  person  con- 
<5eming  whom  they  are  published,  or  in  any  way  tend  to 
cause  men  to  shun  his  society  or  bring  him  into  hatred,  con- 
tempt or  ridicule.  The  authorities  treating  of  this  subject 
generally  are  collected  and  cited  in  Current  Law,  vol.  2,  p. 
710.  The  case  of  Douglas  v.  Douglas,  supra,  is  not  authority 
in  a  prosecution  for  libel  where  the  alleged  libelous  matter 
is  such  per  se,  even  though  a  crime  is  not  charged.  We  are 
therefore  of  the  opinion  that  the  information  states  a  public 
offense  under  the  laws  of  this  state,  and  that  the  district  court 
-erred  in  sustaining  the  demurrer.  The  judgment  of  the  dis- 
trict court  is  reversed  and  the  cause  remanded. 

Ailshie,  C.  J.,  and  Sullivan,  J.,  concur. 
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(February  7,  1908.) 

KA.TE  GREEN,  Respondent,  v.  CHARLES  WILHITE  and 
ED.  CONWAY,  Appellants. 

[93  Pac.  971.] 

Beclamation  Works — Government  Ditches  and  Canals — Governicsnt 
Bight  or  Way  roB  Ditches  and  Canals. 

1.  Under  the  provisions  of  the  sundry  civil  appropriation  act  of 
Congress  of  August  30,  1890  (26  Stats,  at  Large,  391),  which  pro- 
vides: "That  in  all  patents  for  lands  hereafter  taken  up  under 
any  of  the  land  laws  of  the  United  States,  or  on  entries  or  claims 
validated  by  this  act,  west  of  the  one-hundredth  meridian,  it  shall 
be  expressed  that  there  is  reserved  from  the  land  in  said  patent 
described  a  right  of  way  thereon  for  ditches  or  canals  constructed 
by  the  authority  of  the  United  States,"  the  word  ''constructed" 
as  there  used  has  a  general  reference  and  application  to  ditches  or 
canals  constructed  by  the  authority  of  the  United  States  without 
reference  to  the  time  of  such  construction. 

2.  Under  the  provisions  of  the  act  above  quoted,  it  was  the  evident 
intention  of  Congress  to  reserve  perpetually  to  the  government  an 
easement  and  right  of  way  through  and  over  any  and  all  lands  west 
of  the  one-hundredth  meridian  that  the  government  might  grant  to 
settlers  and  purchasers  subsequent  to  the  passage  of  the  act,  and  to 
thereby  reserve  the  easement  and  right  of  way  for  the  construction, 
maintenance  and  operation  of  any  ditches  and  canals  the  govern- 
ment may  construct  at  any  time  in  the  future  for  the  irrigation 
and  reclamation  of  arid  lands. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Seventh  Judicial 
District  for  the  County  of  Canyon.  Hon.  Prank  J.  Smith, 
Judge. 

Action  by  the  plaintiff,  as  the  owner  of  certain  lands  de- 
scribed in  her  complaint,  to  obtain  an  injunction  restraining 
the  defendants,  as  contractors  under  the  United  States,  from 
trespassing  upon  plaintiff's  land  and  doing  excavation  and 
constructing  a  canal  across  the  same.  The  plaintiff  alleged 
that  she  was  the  owner  of  a  certain  tract  of  land  which 
she  acquired  from  the  United  States  on  or  about  the  7th  day 
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of  December,  1893,  and  subsequent  to  the  act  of  Congress  ap- 
proved August  30,  1890 ;  that  the  defendants  are  contractors 
under  the  government  of  the  United  States  for  the  construc- 
tion of  a  portion  of  an  irrigation  canal  known  as  the  ''Boise- 
Payette  Government  Irrigation  Project,"  and  that  as  such 
contractors  they  had,  without  the  permission  or  consent  of  the 
plaintiff,  entered  upon  her  lands  and  done  certain  work  and 
excavation  and  threatened  to  continue  the  same  to  her  injury 
and  damage,  etc.  It  was  also  alleged  in  the  complaint  that 
the  defendants  claimed  the  right  to  enter  upon  the  plaintiff's 
lands  by  authority  of  the  act  of  Congress  approved  August 
30,  1890  (26  U.  S.  Stats,  at  Large,  391),  wherein  and  where- 
by  it  was  and  is  provided,  *'That  all  patents  for  lands  here- 
after taken  up  under  any  of  the  land  laws  of  the  United 
States,  or  on  entries  or  claims  validated  by  this  act,  west  of 
the  one-hundredth  meridian,  it  shall  be  expressed  that  there 
is  reserved  from  the  land  in  said  patent  described  a  right 
of  way  thereon  for  ditches  or  canals  constructed  by  the  au- 
thority of  the  United  States.''  It  was  further  alleged  that 
the  plaintiff's  lands  were  entered  and  patented  under  the 
desert  land  laws  of  the  United  States,  and  that  the  entry 
and  patent  were  subsequent  to  the  approval  of  the  act  of 
August  30,  1890.  Defendants  demurred  to  the  complaint 
and  the  demurrer  was  overruled.  They  declined  to  answer, 
and  judgment  was  accordingly  entered  against  them.  This 
appeal  is  from  the  judgment.    Reversed. 

N.  M.  Euick,  for  Appellants. 

"In  construing  the  terms  of  a  statute,  especially  when 
the  legislation  is  experimental,  courts  must  take  notice  of  the 
history  of  the  legislation,  and,  out  of  different  possible  con- 
structions, must  select  the  one  which  best  comports  with  the 
genius  of  our  institutions."  {Tex.  cfe  Pac.  Ry.  v.  Interstate 
Commerce  Com,,  162  U.  S.  197,  16  Sup.  Ct.  666,  40  L.  B. 
A.  940.) 

*'The  general  rule  is  perfectly  well  settled  that,  where  a 
statute  is  of  doubtful  meaning  and  susceptible  upon  its  face 


Digitized  by 


Google 


240  GmssEX  r.  TTiLHmL  [14  Idaho, 

Arg:z!B«-Et  for  AppeDaBtiL 

of  two  rronfftru'Ttions,  the  court  huit  look  into  prior  and  con- 
tf^mp^^raneous  aete.  the  reasons  which*  induced  the  act  in 
^^nefftion,  the  mischiefs  intended  to  be  remedied,  the  ex- 
tranfrf;iis  circumfftances,  and  the  purpose  intended  to  be  ac- 
^'omplished  by  it,  to  determine  its  proper  consdraction/' 
(Hamilton  v.  Bathbane,  lib  U.  8.  414,  419,  20  Sap.  Ct  155, 
44  L,  ed  219.) 

^'In  the  interpretation  of  an  ambigaons  statute,  courts 
should  examine  it  in  the  light  of  the  history  of  its  enactment 
as  Amt\(med  by  the  journals  of  the  legislature,  the  contem- 
porary history  of  the  conditions  and  situation  of  the  people, 
the  economic  and  sociologic  policy  of  the  state,  its  consti- 
tution and  laws,  and  all  other  matters  of  common  knowledge 
within  the  limits  of  their  jurisdiction."  (State  v.  KeUey,  71 
Kan.  811,  81  Pac.  450,  70  L.  B.  A.  450,  and  numerous  other 
cases  there  cited.) 

In  a  decision  by  the  Secretary  of  the  Interior  under  date  of 
June  4,  1903  (32  L.  D.  147),  the  act  of  1890  was  considered, 
and  it  was  held  that  the  canal  reservation  would  apply  for 
the  benefit  of  canals  constructed  by  the  reclamation  service 
as  to  all  entries  under  the  public  or  general  land  laws  made 
since  October  2,  1888. 

In  the  case  of  Green,  administrator,  against  these  same 
defendants,  begun  at  the  same  time  and  removed  from  the 
district  court  of  the  seventh  judicial  district  for  Canyon 
county  to  the  United  States  circuit  court,  the  identical  ques- 
tion  involved  in  the  case  at  bar  was  raised  by  demurrer  to 
the  complaint.  Judge  Beatty,  on  October  31,  1906,  rendered 
a  decision  (unpublished)  sustaining  the  demurrer. 

It  is  plain  that  the  portion  of  the  act  of  August  30,  1890, 
in  (iiu'stion  could  have  had  no  retroactive  effect,  not  only 
booauso  Congress  had  no  power  to  claim  such  an  easement 
for  lands  disposed  of  prior  to  that  time,  but  also  because  no 
8u<'h  rnnal  had  ever  been  constructed  by  the  United  States 
upon  public  lands,  and  because  any  canals  which  might  have 
loon  const  niotod  by  the  United  States  before  that  date  would 
not  roiiuire  such  legislation. 
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Edgar  Wilson,  for  Respondent. 

The  reclamation  act  w^  passed  June  17,  1902,  twelve  years 
etter  the  right  of  way  act  of  1890.  The  debates  cited  by 
counsel  for  appellants  not  only  fail  to  sustain  the  govern- 
ment's interpretation  of  this  right  of  way  act,  but  they  show 
that  Congress  at  that  time  had  no  intention  of  passing  the 
reclamation  act  of  1902,  and  did  not  contemplate  any  such 
legislation.  It  is,  therefore,  fair  to  assume  that  the  right  of 
way  act  of  1890  cannot  be  interpreted  as  applicable  to  the 
supposed  necessities  of  the  government  under  the  reclama- 
tion act  passed  twelve  years  thereafter. 

The  United  States  commenced  the  construction  of  irrigating 
ditches  and  canals  long  before  the  passage  of  the  proviso  of 
1890,  the  interpretation  of  which  is  involved  in  this  case. 

Counsel  for  appellants,  in  citing  the  only  authorities  re- 
ferred to  in  his  brief,  evidently  conceives  this  to  be  a  question 
of  statutory  construction.  In  our  opinion  it  is  not  a  ques- 
tion of  statutory  construction  at  all,  but  one  involving  the 
interpretation  of  the  terms  of  a  grant  as  expressed  in  the 
deed  or  patent.  The  statute  simply  declares  that  the  patent 
«hall  contain  a  clause  in  effect  that  it  is  issued  by  the  govern- 
ment subject  to  the  right  of  way  for  canals  constructed  under 
the  authority  of  the  United  States. 

Treating  the  proviso  involved  in  the  act  of  1890  as  a  reser- 
vation, creating  a  new  easement  of  an  indefinite  and  un- 
certain right  of  way  out  of  the  premises  granted,  almost  of 
necessity,  defeats  the  purposes  of  the  grant. 

Where  the  language  of  a  deed  will  admit  of  two  construc- 
tions, the  one  less  favorable  to  the  grantor  is  to  be  adopted. 
(2  Devlin  on  Deeds,  848,  and  cases  cited  in  note  2.) 

**  Whenever  the  grant  of  the  government  is  upon  a  valuable 
<;onsideration,  the  rule  of  construction  ceases,  and  the  grant 
is  expounded  exactly  as  it  would  be  in  the  case  of  a  private 
grant,  favorably  to  the  grantee."  {Charles  River  Bridge  v. 
Warren  Bridge,  11  Pet.  (U.  S.)  589,  9  L.  ed.  841.) 

*'As  in  the  case  of  a  grant,  the  description  of  a  thing  re- 
served should  be  sufficiently  definite  as  to  enable  it  to  be 
Idaho,  Vol  14—16 
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identified.  Thus,  when  a  deed  reserves  out  of  the  property 
conveyed  one  acre  of  the  land,  and^there  is  nothing  to  show 
from  what  particular  part  of  the  tract  it  is  to  be  taken,  the 
reservation  is  void  for  uncertainty,  and  the  grantee  is  en- 
titled to  the  whole  tract.**  (1  Devlin  on  Deeds,  sec.  222,  cit- 
ing Woodcock  V,  Estey,  43  Vt.  515 ;  Jewett  v.  Kicker,  68  Me. 
377;  Mooney  v.  Cooledge,  30  Ark.  640.) 

The  word  *' constructed,"  as  used  in  the  patent  referred 
to,  has  reference  to  canals  constructed  at  the  time  the  patent 
issues.  The  New  Jersey  courts  have  defined  this  word  **  con- 
structed" in  that  sense,  where  similarly  used,  as  follows: 

"Act  of  March  6,  1877,  which  authorized  corporations  to 
condemn  lands  adjoining  their  roads  as  'constructed'  means 
the  road  actually  existing."  (Akers  v.  United  New  Jersey  R. 
&  C.  Co.,  43  N.  J.  L.  110,  111;  2  Words  and  Phrases,  1468.) 

The  case  of  Hedderly  v.  Johnson,  42  Minn.  443,  18  Am.  St. 
Rep.  521,  44  N.  W.  528,  is  peculiarly  in  point.  That  case 
went  so  far  as  to  use  the  words  *'or  hereafter  to  be  con- 
structed," which  are  significantly  left  out  of  the  patent  in 
this  case.  Yet  the  Minnesota,  court  held  that  the  easement 
depended  on  the  fact  of  the  then  location  of  the  line,  and, 
unless  the  line  had  been  located,  the  reservation  was  inopera- 
tive and  ineflfectuaL 

AILSniE,  C.  J.  (After  stating  the  facts.)— The  only 
question  to  be  determined  in  this  case  is  as  to  the  true  meaning 
and  intent  of  the  proviso  found  in  the  sundry  civil  appro- 
priation act  of  Congress  of  August  30,  1890  (26  Stats,  at 
Large,  391 ;  6  Fed.  Stat.  Ann.  508,  [U.  S.  Comp.  Stats.  1901,  p. 
1570] ) ,  which  reads  as  follows :  * '  That  in  all  patents  for  lands 
hereafter  taken  up  under  any  of  the  land  laws  of  the  United 
States,  or  on  entries  or  claims  validated  by  this  act,  west  of 
the  one  hundredth  meridian,  it  shall  be  expressed  that  there  is 
reserved  from  the  land  in  said  patent  described  a  right  of  way 
thereon  for  ditches  or  canals  constructed  by  the  authority  of 
the  United  States."  The  determination  must  rest  upon  the 
meaning  of  the  word  ** constructed"  as  used  in  the  foregoing 
statute  and  the  significance  it  bears  in  that  connection.    Has 
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it  been  used  in  this  connection  with  reference  to  time  or  in- 
dependent of  time  altogether?  Counsel  for  appellant  contends 
that  it  should  be  understood  in  the  general  sense  of  ditches  or 
canals  constructed  by  authority  of  the  United  States  without 
any  reference  to  time  whatever.  Taking  the  sentence  as  it 
stands  alone  without  reference  to  any  extraneous  facts  or 
circumstances,  it  is  perhaps  equally  liable  to  either  construc- 
tion claimed  for  it.  When  we  consider,  however,  the  previous 
legislation  by  Congress  on  the  same  and  kindred  subjects,  and 
the  policy  that  the  Congress  was  then  outlining  with  refer- 
ence to  the  irrigation  and  the  reclamation  of  arid  lands,  we 
get  an  insight  into  the  purpose  of  this  legislation  which  it 
does  not  so  clearly  bear  on  its  face.  By  the  act  of  October 
2,  1888  (25  U.  S.  Stats,  at  Large,  526,  [U.  S.  Comp.  Stats. 
1901,  p.  1552]),  Congress  enacted  a  law  "for  the  purpose  of 
investigating  the  extent  to  which  the  arid  region  of  the  United 
States  can  be  redeemed  by  irrigation  and  segregation  of  the  ir- 
rigable lands  in  said  arid  region,  and  for  the  selection  of  sites 
for  reservoirs  and  other  hydraulic  works  necessary  for  the  stor- 
age and  utilization  of  water  for  irrigation  and  the  prevention 
of  floods  and  overflows.*'  By  the  terms  of  that  act  it  was  pro- 
vided that  "all  lands  which  may  hereafter  be  designated  or 
selected  by  such  United  States  surveys  for  sites  for  reservoirs, 
ditches  or  canals  for  irrigation  purposes,  and  all  the  lands 
made  susceptible  of  irrigation  by  such  reservoirs,  ditches,  or 
canals,  are  from  this  time  henceforth,  hereafter  reserved  from 
sale  as  the  property  of  the  United  States,  and  shall  not  be  sub- 
ject after  the  passage  of  this  act  to  entry,  settlement  or  occu- 
pation until  further  provided  by  law."  Under  the  foregoing 
provisions  of  the  statute,  the  Secretary  of  the  Interior,  on  the 
advice  of  the  attorney  general  (Opinion  of  the  Attorney  Gen- 
eral, May  27,  1890),  held  that  no  entry  of  any  kind  could  be 
made  upon  any  land  west  of  the  one  hundredth  meridian  until 
irrigable  lands  had  been  determined  and  the  proclamation  of 
the  President  had  been  made  opening  the  lands  to  settle- 
ment. The  interpretation  and  construction  of  the  attorney 
general  and  the  Secretary  of  the  Interior  placed  upon  the  act 
of  1888,  aroused  the  Congress,  and  especially  the  Senate,  to 
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take  immediate  steps  toward  the  repeal  of  that  portion  of  the 
act  of  1888  reserving  nnselected  reservoir,  ditch  and  canal 
sites  from  settlement.  An  examination  of  the  Congressional 
Record,  Yolome  21,  pages  7269  to  7987  and  8270  to  9156,  dis^ 
closes  various  views  on  the  subject  and  amendments  offered 
with  a  view  to  correcting  the  vices  and  evils  in  the  act  of  1888. 
The  Senate  and  House  failed  to  agree  upon  the  amendment, 
and  something  like  a  dozen  conferences  seem  to  have  been  held, 
and  the  statute  as  it  now  exists  was  a  compromise  finally  agreed 
upon  by  the  House  and  Senate  conference  committee.  In  pre- 
senting the  conference  report  to  the  House  of  Representatives, 
Mr.  Sayers  of  the  committee  said:  ''One  further  concession 
was  obtained  from  the  Senate  conferees — ^that  in  the  issuance 
of  all  patents  by  the  government  of  the  United  States  to  any 
person  whomsoever,  under  the  operation  of  this  law,  there 
should  be  reserved  in  the  arid  land  district  the  right  of  ease- 
ment over  lands  embraced  in  the  patents  for  irrigating  ditches 
for  public  use." 

In  speaking  of  the  same  report  in  the  Senate,  on  August  26, 
1890,  Senator  Reagan  said:  ''It  seems  to  me  that  it  is  so 
important  to  the  settlement  of  that  country,  to  the  interests 
of  the  people  who  are  to  occupy  that  country,  that  monopoly 
of  the  water  should  not  be  had  by  private  persons  or  by  cor- 
porations; that  it  would  have  been  wise  in  the  committee  to 
agree  that  all  reservoir  sites  and  places  for  canals  and  ditches 
should  be  reserved.  I  see  that  they  have  done  the  equivalent 
in  reserving  places  for  canals  and  ditches  by  requiring  that 
those  who  obtain  lands,  in  their  patents,  should  have  a  clause 
inserted  that  the  right  of  way  for  canals  and  ditches  shall 

be  reserved However  much  may   be   said   about   the 

House  of  Representatives  in  resisting  that,  they,  in  my  judg- 
ment, are  entitled  to  the  profound  gratitude  of  the  Ameri- 
can people  for  saving  to  them  the  little  that  they  have  saved 
in  this  lonference  report." 

Senator  Dolph,  who  was  very  bitterly  opposed  to  the  act 
of  1888,  as  construed  by  the  attorney  general,  i»  speaking 
upon  the  proposed  amendment  which  was  afterward  adopted 
and  became  the  act  of  August  30,  1890,  said:    ^'But  now  it 
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appeals  that  this  provi§>on  will  legalize  and  intrench  in  the 
statutes  of  the  United  States  the  withdrawal  from  the  opera- 
tions of  the  public  land  laws  of  tracts  within  a  single  state 
larger  than  the  entire  area  of  some  of  the  states  of  the  Union 
on  the  pretense  that  they  are  needed  for  reservoirs. 

"Not  only  that,  Mr.  President,  but  by  the  last  clause  of  the 
amendment  proposed  by  the  committee  there  is  to  be  perpetu- 
ated a  portion  of  the  evil  of  this  act  of  1888  in  every  muni- 
ment of  title  that  shall  issue  from  the  government  of  the 
United  States  for  an  acre  of  land  west  of  the  one  hundredth 
meridian.  It  is  provided  that  it  shall  be  expressed  in  every 
patent  issued  for  public  land  west  of  this  meridian — 'That 
there  is  reserved  from  the  land  in  said  patent  described  a 
right  of  way  thereon  for  ditches  or  canals  constructed  by  the 
authority  of  the  United  States.'  This  provision,  while  it  will 
be  of  no  practicable  value  to  anyone,  will  be  a  cloud  or  en- 
cumbrance on  every  man's  title  who  secures  a  portion  of  the 
public  domain." 

It  will  be  seen  from  an  examination  of  all  the  reports  and 
debates  had  in  reference  to  the  proposed  amendments  and  the 
amendment  itself,  as  finally  passed  on  August  30,  1890,  that 
the  members  of  Congress,  both  those  favoring  and  those  oppos- 
ing the  act,  believed  and  understood  that  it  would  have  the 
effect  of  reserving  a  perpetual  easement  and  right  of  way  to 
the  government  for  ditches  and  canals  that  might  thereafter 
be  constructed  by  authority  of  the  government  over  lands 
which  should  be  entered  and  patented  subsequent  to  the  pass- 
age of  the  act  It  is  further  worthy  of  notice  that  prior  to 
that  time  the  government  had  not  entered  upon  the  construc- 
tion of  irrigation  works,  ditches  and  canato,  and  had  never 
authorized  the  construction  of  any  such  works  except  in  In- 
dian and  military  reservations.  The  first  intimation  of  such 
a  scheme  as  a  national  project  was  contained  in  the  act  of 
October  2,  1888.  The  act  authorized  the  irrigation  survey 
and  was  made  in  the  nature  of  a  provision  for  obtaining  ac- 
curate information  concerning  arid  lands  and  the  feasibility 
of  the  eonstruction  of  reservoirs,  dams  and  canals  and  ihe 
amount  of  lands  that  could  be  irrigated  thereby. 
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This  policy  had  more  fully  developed  in  the  minds  of  tlio 
members  of  Congress  when  the  act  of  Congress  of  August. 
30,  1890,  was  passed,  and  at  that  time  a  national  irrigation 
policy  seems  to  have  been  at  least  anticipated  by  some  of  the 
members.  It  is  clear  that  in  the  adoption  of  this  proviso,  it 
was  intended  to  reserve  to  the  government  easements  and 
rights  of  way  over  the  lands  it  might  subsequently  grant  for 
any  ditches  or  canals  that  it  might  construct  in  the  future. 
Congress  had  made  no  provision  for  constructing  any  canals  or 
ditches  by  the  government,  and  if  it  should  be  held  that  the 
act  only  applied  to  ditches  or  canals  that  had  been  constructed 
at  the  time  patent  issued,  it  would  in  effect  amount  to  a  hold- 
ing that  the  proviso  had  no  meaning  or  effect  whatever.  With- 
out subsequent  legislation  authorizing  the  government  to  con- 
struct ditches  and  canals,  it  would  have  been  impossible  for 
any  ditches  or  canals  to  have  been  constructed  by  the  govern- 
ment prior  to  the  issuance  of  patents  to  anyone,  and  the  pro- 
viso would  have  been  meaningless.  The  Congress  was  taking 
this  precautionary  measure  for  the  protection  of  a  right  of 
way  to  the  government  in  the  event  it  should  later  adopt  a 
reclamation  policy  and  enter  upon  such  works.  It  intended 
thereby  to  save  the  government  from  the  expense  of  purchas- 
ing and  condemning  rights  of  way  when  it  got  ready  to  con- 
struct any  canal  or  ditch.  Early  in  the  history  of  this  west- 
em  country.  Congress  enacted  sections  2339  and  2340,  U.  S. 
Rev.  Stat.,  recognizing  and  granting  rights  of  way  across  pub- 
lic lands  for  ditches  and  canals  *'used  for  mining,  agriculture, 
manufacturing,  or  other  purposes,"  and  provided  that  all 
patents  thereafter  issued  should  be  subject  to  such  easements, 
and  rights  of  w^  for  ditches  previously  constructed.  These 
provisions,  however,  had  no  reference  to  ditch^  or  canals  con- 
structed by  the  government  itself,  for  the  obvious  reason  that 
the  government  was  not  at  that  time  in  the  business  of  con- 
structing ditches  and  canals.  So  far  as  we  have  been  able 
to  discover,  there  was  no  act  of  Congress  prior  to  the  act  of 
August  30,  1890,  which  made  any  provision  whatever  for  a 
reservation  of  easement  or  right  of  way  to  the  government 
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for  or  on  account  of  ditches  and  canals  constructed  by  its  au- 
thority over  aDy  of  the  public  lands. 

In  view  of  the  foregoing  considerations  we  turn  to  the  stat- 
ute, and  at  once  observe  that  it  is  necessary  to  read  this  statute 
with  certain  words  implied  which  have  been  omitted,  in  order 
io  arrive  at  either  conclusion  contended  for  on  this  appeal. 
First,  if  it  be  held  that  the  statute  intended  only  to  reserve 
the  right  of  way  for  ditches  or  canals  that  had  been  con- 
structed across  the  lands  prior  to  the  entry  of  the  lands  or  the 
issuance  of  patent,  it  would  be  necessary  to  supply  the  words 
.80  as  to  make  the  statute  read,  ''for  ditches  or  canals  that 
have  been  constructed  by  the  authority  of  the  United  States." 
If  it  means  to  include  those  that  may  hereafter  be  con- 
structed, then  the  statute  would  read,  **for  ditches  or  canals 
that  may  hereafter  he  constructed  by  the  authority  of  the 
United  States."  The  construction  would  be  no  more  strained 
in  the  one  instance  than  the  other.  In  view  of  this  condition 
of  the  statute,  we  should  be  governed  by  the  legislative  in- 
tent as  gathered  from  the  debates  and  discussions  had  at  the 
time  of  the  passage  of  the  act,  as  well  as  the  history  of  legis- 
lation leading  up  to  it,  and  of  the  contemplated  legislation 
which  this  act  was  intended  to  aid  and  facilitate.  So  far  as 
we  are  advised,  the  statute  has  never  been  passed  upon  by  any 
-court  prior  to  this  case,  except  on  October  31, 1906,  in  the  case 
of  Richard  E.  Oreen,  Administrator,  v,  Charles  Wilhite  et  aL, 
in  the  U.  S.  circuit  court  for  the  district  of  Idaho. 

In  that  case  District  Judge  Beatty,  in  passing  on  a  demurrer 
to  the  complaint,  considered  this  statute,  and  among  other 
things,  said: 

"The  only  serious  contention  by  counsel  is  concerning  the 
word  'constructed'  as  used  in  the  latter  part  of  the  clause 
above  quoted  from  the  act  of  1890,  to  wit:  *A  right  of  way 
thereon  for  ditches  or  canals  constructed  by  authority  of  the 
United  States. '  The  complainant  contends  that  it  refers  only 
to  ditches  or  canals  already  constructed,  in  connection  with 
the  irrigation  reclamation  service  under  the  direct  control  of 
the  government.  But  for  the  doubts  suggested  by  counsel, 
none  would  have  occurred  to  me  as  to  the  meaning  of  this  word 
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from  a  rea^inof  of  the  aitire  paraerapli  or  the  atatnte  in  which, 
it  i.^  TaiecL 

**The  act*  referred  to  show  that  the  Congress  had  been  con- 
temf/latini^  a  sy^em  of  government  irriirati.n  of  the  arid 
Idn^ls  of  the  west  which  would  n?»inire  reservoirs  and  a  canal 
sysrt^m,  and  which  would  be  under  the  direct  management  and 
control  of  the  government.  We  know  that  often  in  snch  mat- 
ters the  government  moves  slowly,  and  takes  its  preliminanr 
*  ftt^f>s  and  di<Kni.ssions  long  before  it  finally  pnts  the  chief 
work  into  operation.  In  the  legislation  referred  to,  it  was  prtK 
Tiding  for  preliminary  surveys  and  investigations.  Up  to 
this  time  it  never  had  entered  npon  any  system  of  irrigation 
for  the  interest  or  benefit  of  the  general  public,  although  it 
may  have  had  some  small  irrigating  schemes  on  government 
res^-rvaticns  where  it  owned  or  controlled  all  the  lands  and 

which  were  not  open  to  settlement  by  its  citizens I 

cannot  doubt  that  this  word  'constructed'  is  used  in  the  stat- 
ute in  a  general  sense  and  applies  to  ditches  or  canals  con- 
structed by  the  authority  of  the  government  without  refer- 
ence to  time."  This  being  a  federal  statute,  and  the  foregoing^ 
decision  being  from  a  federal  court,  although  not  the  court  of 
last  resort,  is  necessarily  strong  persuasive  authority  in  a  state 
court.  Notwithstanding  that,  however,  we  are  satisfied  that 
the  statute  should  be  construed  as  above  suggested.  We  hold,, 
therefore,  that  the  demurrer  in  this  case  should  have  been  sus- 
tained. The  judgment  of  the  trial  court  is  reversed  and  the 
cause  remanded,  with  direction  to  sustain  the  demurrer.  Costa 
awarded  in  favor  of  the  appellant. 

Sullivan,  J.,  and  Stewart,  J.,  eoncur. 
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(February  7,  1908.) 

THE  IDAHO  PLACER  MINING  CO.,  LTD.,  a  Corporation, 
Respondent,  v.  CHARLES  GREEN,  Appellant. 

[93  Pftc.  954.] 

Cladc  and  Delivery — General  Denial — Proofs — Scope  op  Testimony. 

1.  In  an  action  for  claim  and  delivery,  a  specific  denial  puts  in 
issue  aU  the  essential  averments  of  the  complaint,  and  puts  the 
burden  of  proving  them  upon  the  plaintiff. 

2.  In  an  action  for  claim  and  delivery,  under  a  specific  denial  of 
the  allegations  of  the  complaint,  the  defendant  may  offer  evidence 
(1)  to  controvert  plaintiff's^  evidence;  (2)  to  disprove  his  allega- 
tions; (3)  to  prove  other  and  inconsistent  facts.  Under  the  general 
denial  the  defendant  may  prove  his  right  to  possession  or  that  he,  as 
an  officer,  levied  on  the  property  at  the  suit  of  a  creditor  of  him  from 
whom  the  plaintiff  obtained  it  in  fraud  of  creditors,  or  he  may 
show  title  in  a  stranger,  and  may  also  show  his  own  right  to  pos- 
session by  virtue  of  a  lien. 

3.  In  an  action  for  claim  and  delivery,  where  the  defendant  files 
a  specific  denial,  it  is  not  error  to  sustain  a  demurrer  to  a  further 
answer  and  defense  which  sets  up  facts  which  may  be  proven  un- 
der such  specific  denial. 

4.  In  an  action  for  claim  and  delivery,  where  the  defendant  files 
a  specific  denial,  it  is  error  for  the  court  to  exclude  any  evidence 
which  tends  to  defeat  the  plaintiff's  right  to  possession  by  showing 
the  right  to  possession  to  be  in  the  defendant  or  in  a  third  party. 

5.  In  an  action  for  claim  and  delivery,  the  real  question  at  issue 
is  tiie  right  of  possession  of  the  property  in  controversy,  and  this 
being  so,  it  is  competent  for  the  defendant  to  offer  any  evidence 
which  may  tend  to  show  that  the  plaintiff  did  not  have  the  right 
of  possession  at  the  time  the  action  was  commenced,  as  the  plain- 
tiff's right  to  recover  depends  wholly  upon  his  right  to  possession. 

6.  Where  a  written  document  is  offered  in  evidence  for  the  pur- 
pose of  impeaching  or  contradicting  a  witness,  it  is  error  for  the 
court  to  refuse  such  witness  an  opportunity  to  explain  such  written 
document  or  evidence. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Coturt  of  Seventh  Judicial  Dis- 
trict for  Washington  County.    Hon.  Ed.  L.  Bryan,  Judge. 
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Action  in  claim  and  delivery.  Judgment  for  plaintiff. 
Defendant  appeals.    Reversed. 

L.  L.  Peltham,  for  Appellant. 

"A  general  denial  puts  in  issue  all  the  essential  averments 
of  the  complaint,  puts  the  burden  of  proving  them  upon  the 
plaintiff,  and  admits  evidence  by  the  defendant,  (1)  to  con- 
trovert the  plaintiff's  evidence,  (2)  to  disprove  his  allega- 
tions, and  (3)  to  prove  other  and  inconsistent- facts.  Under 
such  denial,  the  defendant  may  prove  his  right  to  posses- 
sion, or  that  he,  as  an  officer,  levied  on  the  property  at  the 
jsiiit  of  a  creditor  of  him  from  whom  the  plaintiff  obtained 
3t  in  fraud  of  creditors,  or  he  may  show  title  in  a  stranger.'' 
{Phillips  on  Code  Pleading,  524.) 

'*  Under  a  general  denial  in  replevin  the  defendant  may 
prove  any  fact  which  amounts  to  a  defense  to  the  plaintiff's 
cause  of  action."  {Lindsay  v,  Wyatt,  1  Ida.  738;  Davis  v. 
-Culver,  58  Neb.  265,  78  N.  W.  504;  Iowa  Sav,  Bank  v.  Frink 
(Neb.),  92  N.  W.  916;  Oallick  v.  Bordeaux,  22  Mont.  470,  56 
Pac.  961;  Wester  v.  Long,  63  Kan.  876,  66  Pac.  1032;  Ad- 
vance  Thrasher  Co,  v.  Pierce,  74  Mo.  App.  676;  White  v. 
Cemeny,  47  Kan.  741,  27  Am.  St.  Rep.  320,  28  Pac.  1011 ;  8 
Ency.  of  PI.  &  Pr.  549.)  **0r  that  defendant  claims  the 
property  by  virtue  of  a  lien  for  labor  performed  upon  the 
property."  {Lindsay  v.  Wyatt,  1  Ida.  738;  Wester  v.  Long, 
63  Kan.  693,  66  Pac.  1033;  Phillips  on  Mechanics'  Liens,  2d 
^d.,  sees.  486-500.)  Or  ownership  in  a  third  person.  {Dris- 
jcgU  v.  Dunwoody,  7  Mont.  394,  16  Pac.  726;  Pomeroy's  Rem., 
4th  ed.,  sec.  554;  Caldwell  v.  Bruggerman,  4  Minn.  270; 
Woodworth  v,  Knowlton,  22  Cal.  164;  Schulenberg  v,  Harri- 
man,  21  Wall.  44,  22  L.  ed.  551 ;  Sparks  v.  Heritage,  45  Ind. 
66;  Timp  v,  Dockham,  32  Wis.  146;  Rockwell  v.  Saunders, 
19  Barb.  473;  Chamberlain  v.  Winn,  1  Wash.  501,  20  Pac. 
781.) 

Under  the  denials  in  the  appellant's  answer,  he  was  en- 
titled to  give  any  evidence  of  special  matter  which  amounts  to 
ja  defense  to  the  suit.     {Holliday  v.  McKinne,  22  Fla.  153; 
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Payne  v.  McCormick  Ear,  McJi.  Co.,  11  Okl.  318,  66  Pac.  287; 
Hhadduch  v.  Stotts,  9  Kan.  App.  776,  59  Pac.  39;  Westover 
V.  Vandoran,  29  Neb.  652,  46  N.  W.  47;  Carman  v.  Ross, 
-64:  CaL  249,  29  Pac.  510;  Cunningham  v.  Skinner,  65  CaL 
385,  4  Pac.  373;  Oallick  v.  Bordeaux,  22  Mont.  470,  56  Pac 
i)61;  Street  v.  Morgan,  64  Kan.  85,  67  Pac.  448.) 

Ed.  B.  Coulter,  for  Besfpondent,  cites  no  authorities  on 
points  decided. 

STEWART,  J.— This  is  an  action  in  claim  and  delivery. 
The  complaint  is  in  the  ordinary  form  and  alleges  owner- 
ship and  a  right  of  possession  in  the  plaintiff  to  certain 
personal  property.  The  defendant  (appellant  in  this  court) 
denied  specifically  the  allegations  of  the  complaint,  and  then 
filed  what  is  denominated  a  further  answer  and  defense.  In 
this  further  answer  and  defense,  the  defendant  set  up  the 
organization  of  the  Idaho  Placer  Mining  Company,  and  an 
effort  made  to  dissolve  said  company  and  reincorporate  under 
the  title  of  The  Idaho  Placer  Mining  Company,  Ltd.  That 
during  the  existence  of  the  old  corporation,  the  defendant 
herein  became  the  owner  of  397,000  shares  of  capital  stock 
of  said  company  and  is  still  the  owner  of  169,000  shares. 
That  the  defendant  sold  225,000  shares  for  $10,000  to  one  John 
W.  Waitz,  and  agreed  with  said  John  W.  "Waitz  that  said 
4sum  of  $10,000  should  be  used  by  the  defendant  for  the  pur- 
pose of  building  a  dredge  for  the  said  Idaho  Placer  Mining 
•Company,  and  that  in  accordance  with  said  agreement,  the 
defendant  planned  and  constructed  a  mining  dredge,  expend- 
ing therein  $10,000,  and  by  reason  of  said  sum  not  being 
sufficient  to  finish  said  dredge,  this  defendant  incurred  per- 
sonal obligations  and  expended  his  own  funds  in  the  sum  of 
$285.82,  and  performed  personal  services  in  the  planning  and 
•constructing  of  the  same  of  the  value  of  $5  per  day,  amount- 
ing to  $1,825,  which  with  the  $10,000  made  the  total  cost 
-of  the  dredge  $12,110.82.  That  in  order  to  raise  funds  for 
the  purpose  of  paying  the  outstanding  indebtedness  of  the 
Idaho  Placer  Mining  Company,  to  this  defendant   and  other 
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persons,  a  meetiDg  of  the  stockholders  of  said  company  was 
held  in  which  there  was  represented  482,000  shares  of  the 
capital  stock  of  said  company;  at  which  meeting  it  was  at- 
tempted to  reorganize  and  reincorporate  said  company  under 
the  name  of  the  Idaho  Placer  Mining  Company,  Ltd.,  for 
the  purpose  of  adjusting  all  outstanding  claims  against  the 
Idaho  Placer  Mining  Company,  and  to  take  whatever  other 
action  was  necessary  pertaining  to  the  affairs  of  the  company. 
That  at  the  time  of  the  meeting  of  said  stockholders,  it  was 
found  that  the  Idaho  Placer  Mining  Company  had  no  funds 
with  which  to  cany  out  the  object  of  the  organization.  And 
at  which  time  this  defendant  entered  into  an  agreement  with 
the  stockholders,  directors  and  oflScers  of  the  corporation,  to 
convey,  as  president  of  the  company,  the  mining  dredge 
(the  property  in  controversy),  to  a  new  corporation,  to  be 
known  as  the  Idaho  Placer  Mining  Company,  Limited,  in 
consideration  of  the  stockholders,  directors  and  officers  re- 
organizing said  company  and  raising  funds  sufficient  to  pay 
the  indebtedness  against  said  mining  dredge,  including  the 
services  of  this  defendant  in  planning  and  constructing  the 
same ;  and  that  in  accordance  with  said  understanding,  the 
stockholders  and  directors  of  said  company  prepared  and  filed 
the  articles  of  incorporation  of  the  Idaho  Placer  Mining  Com- 
pany, Limited,  and  elected  a  board  of  directors ;  and  that  this 
defendant  executed  and  delivered,  as  president  of  the  said 
Idaho  Placer  Mining  Company,  a  deed  for  all  the  real  prop- 
erty of  said  company,  and  a  bill  of  sale  for  the  dredge  plant 
to  the  Idaho  Placer  Mining  Company,  Limited,  and  performed 
on  his  part  all  his  obligations  agreed  upon  between  him  and 
the  stockholders  and  officers  of  the  two  companies;  and  that 
at  said  time  it  was  also  agreed  between  the  defendant  and 
the  stockholders  and  directors  and  officers  of  said  companies, 
that  the  defendant  should  be  issued  in  lieu  of  stock  held  by 
him  in  the  Idaho  Placer  Mining  Company,  to  wit,  169,000 
shares,  a  like  number  of  shares  in  the  new  company.  That 
the  new  company  and  its  officers  have  failed  to  keep  or  per- 
form their  part  of  said  agreement ;  and  have  failed  to  comply 
with  the  conditions  of  said  agreement;  and  have  neglected  to 


Digitized  by 


Google 


Feb.  1908.]     Idaho  Placer  Min.  Co.,  Ltd.,  v.  Grben.        253 

opinion  of  the  Conrt — Stewart,  J. 

pay  to  the  defendant  the  amount  paid  out  by  him  in  the  con- 
Btruetion  of  said  dredging  plant  in  excess  of  the  moneys 
received  by  the  sale  of  his  stocks  in  said  company  to  John  W. 
Waitz,  or  to  pay  the  defendant  for  his  services  any  sum  what- 
ever. 

That  at  the  time  the  agreement  aforesaid  was  made,  it  was 
also  agreed  that  this  defendant  should  be  employed  as  the 
general  manager  of  the  dredging  plant  at  a  fixed  salary, 
which  was  a  part  of  the  consideration  to  the  defendant  for  his 
•executing  and  delivering  to  the  plaintiff  a  bill  of  sale  for  the 
said  dredging  plant.  That  the  plaintiff  is  indebted  to  him 
for  his  services  in  planning  and  constructing  the  dredge,  and 
for  moneys  expended  by  him  in  the  construction  of  the  same 
in  the  sum  of  $2,110.82,  which  is  due  and  unpaid.  And  that 
plaintiff  never  was  entitled  to  an  accounting  for  the  money 
spent  in  the  construction^ of  said  dredge  plant,  and  never 
had  any  interest  in  or  title  to  the  said  dredging  plant,  after 
the  bill  of  sale  was  made.  And  that  the  defendant  executed 
the  bill  of  sale,  and  trusted  to  the  honesty  of  the  Idaho  Placer 
Mining  Company,  Limited,  its  directors  and  officers ;  but  that 
«aid  bill  of  sale  was  without  consideration,  and  that  the  con- 
sideration has  never  been  paid  by  the  plaintiff  as  agreed 
upon.  That  the  moneys  expended  by  the  defendant  in  excess 
of  the  sums  received  by  him  from  John  W.  Waitz,  and  the 
labor  expended  by  him  upon  the  planning  and  construction 
of  said  dredge  were  expended  and  laid  out  for  the  improve- 
ment and  completion  of  said  plant  while  the  same  was  in  his 
possession,  and  that  he  has  a  special  lien  upon  said  plant  for 
said  moneys  and  for  his  services  in  the  sum  of  $2,110.82, 
no  part  of  which  has  been  paid. 

To  this  further  answer  and  defense  the  plaintiff  inter- 
posed a  general  demurrer  on  the  ground  that  the  same  did 
not  state  facts  sufficient  to  constitute  a  defense  to  the  com- 
plaint 

The  court  sustained  the  demurrer.  The  eause  was  tried 
to  a  jury  and  a  verdict  returned  in  favor  of  the  plaintiff, 
and  judgment  rendered  accordingly.  A  statement  of  the 
ease  was  prepared  and  settled,  upon  which  defendant  moved 
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for  a  new  trial,  which  was  overruled  by  the  conrt.  The  ap- 
peal is  from  the  judgment  and  the  order  overruling  the  mo- 
tion for  a  new  trial. 

The  first  error  assigned  and  argued  in  this  court  was  the 
sustaining  of  the  demurrer  to  the  further  answer  and  de- 
fense. The  court  committed  no  error  in  sustaining  this  de- 
murrer. All  the  facts  attempted  to  be  plead  by  this  further 
answer  and  defense,  in  so  far  as  the  same  was  competent 
and  constituted  a  defense,  could  be  proved  under  a  special 
denial. 

In  the  case  of  Gallick  v.  Bordeaux,  22  Mont.  470,  56  Pac. 
9G1,  the  supreme  court  of  Montana  quotes  with  approval  from 
Mr.  Phillips  on  Code  Pleading  as  follows:  "A  general  denial 
puts  in  issue  all  the  essential  averments  of  the  complaint, 
puts  the  burden  of  proving  them  upon  the  plaintiff,  and  ad- 
mits evidence  by  the  defendant  (1)  to  controvert  plaintiff's 
evidence,  (2)  to  disprove  his  allegations,  and  (3)  to  prove 
other  and  inconsistent  facts.  Under  such  denial,  the  defend- 
ant may  prove  his  right  to  possession,  or  that  he,  as  an  officer, 
levied  on  the  property  at  the  suit  of  a  creditor  of  him  from 
whom  the  plaintiff  obtained  it  in  fraud  of  creditors,  or  he 
may  show  title  in  a  stranger."  To  the  same  effect  are  Idnd^ 
say  v.  Wyatt,  1  Ida.  738;  Cornwall  v.  Mix,  3  Ida.  687,  34 
Pac.  893;  Jones  v.  McQueen,  13  Utah,  178,  45  Pac.  202;  Sum- 
merville  v.  Stockton  Milling  Co,,  142  Cal.  529,  76  Pac.  243. 

Under  the  general  denial  the  defendant  may  show  his  right 
to  possession  by  virtue  of  a  lien.  (Lindsay  v.  Wycttt,  1  Ida. 
738;  Williams  v.  Ashe,  111  Cal.  180,  43  Pac.  595;  Sutton  v. 
Stephan,  101  Cal.  545,  36  Pac.  106.)  General  denial  as  used 
in  those  cases  means  the  same  as  a  special  denial  under  the 
statute  of  this  state  where  the  complaint  is  verified. 

Upon  the  trial  of  the  cause,  one  Edward  C.  Cleaver,  the 
general  manager  of  the  Idaho  Placer  Mining  Company,  Lim- 
ited, testified  on  behalf  of  the  plaintiff.  In  the  course  of 
his  testimony  he  produced  (and  it  was  admitted  in  evidence), 
hia  appointment  as  agent  and  general  manager  of  said  com- 
pany. He  testified  to  a  demand  made  upon  the  defendant  for 
the  property  in  controversy  in  this  case.    He  also  produced 
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a  bill  of  sale  from  the  Idaho  Placer  Mining  Company,  to 
the  Idaho  Placer  Mining  Company,  Limited,  signed  by  the 
defendant  as  president  of  the  Idaho  Placer  Mining  Company,, 
and  0.  M.  Harvey,  secretary,  conveying  to  the  plaintiff  from 
the  Idaho  Placer  Mining  Company  the  property  in  dispute 
in  this  case.  On  cross-examination  he  testified  that  he  waa 
present  when  the  bill  of  sale  was  prepared  and  signed;  and 
he  also  testified  that  the  consideration  named  in  the  bill 
of  sale  had  been  paid,  except  that  part  of  the  consideration 
wherein  it  was  provided  that  the  Idaho  Placer  Mining  Com- 
pany, Limited,  would  issue  to  each  stockholder  of  the  Idaho 
Placer  Mining  Company,  the  same  number  of  shares  as  held 
in  the  original  company.  He  testified  also  that  at  the  time 
of  making  the  biU  of  sale  and  simultaneous  with  it,  a  deed 
was  made  by  the  original  company  to  the  new  company,  and 
that  the  deed  recited  certain  conditions  under  which  the 
tiansfers  were  made  from  the  old  company  to  the  new,  where- 
upon he  was  asked  by  counsel  for  defendant  this  question: 
*'You  will  produce  it,  please?"  to  which  question  the  plaintiff 
objects  as  being  "irrelevant  and  immaterial  and  not  proper 
cross-examination,"  and  the  objection  was  sustained  by  the 
court  and  the  defendant  excepts.  This  was  clearly  error,  as 
under  the  issues  in  the  case,  the  defendant  might  show  any 
facts  from  which  the  court  or  jury  might  conclude  that 
the  plaintiff  was  not  entitled  to  the  possession  of  the  prop- 
erty in  controversy,  or  that  the  defendant  had  the  right  to 
this  possession  by  virtue  of  a  lien  or  otherwise,  or  that  the 
right  of  possession  remained  in  a  third  party.  In  other  words, 
this  witness  having  produced  the  bill  of  sale  and  having  tes- 
tified that  a  deed  to  the  real  property  was  made  at  the  same 
time  and  that  it  contained  the  recital  of  certain  conditions 
upon  which  the  sale  was  made,  it  was  certainly  competent 
for  the  defendant  to  inquire  what  those  conditions  were  in 
order  that  the  court  or  jury  might  determine  whether  the 
plaintiff  was  entitled  to  the  possession  of  the  property  in  dis- 
pute. 

The  defendant  having  been  called  as  a  witness  in  his  own 
behalf,  on  direct  examination,  was  asked  by  his  counsel  this 
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qiie:«tion:  ** While  von  were  piesideiit  and  general  manager 
of  this  company,  what  was  done  with  the  stoek  of  the  oom> 
pany?"  This  question  was  preliminaiy  and  in  aid  of  the 
record  testimony  might  have  a  tendency  to  show  whether 
or  not  the  money  with  which  the  property  in  eontroversy  was 
ronstmeted  and  created  was  obtained  by  the  sale  of  the  stock 
lielong^ing  to  the  old  company,  or  to  this  defendant.  The  de- 
fendant was  also  asked  by  his  counsel  this  question:  ''Whose 
money  was  it  that  constructed  that  dredge!''  The  plaintiff 
objected  to  this  question,  and  the  court  sustained  the  objec- 
tion and  the  defendant  excepted.  The  defendant  certainly 
had  a  right  to  show  whether  or  not  the  property  in  contro- 
versy was  .created  or  purchased  with  his  own  money  or  with 
the  money  of  the  old  company.  The  right  of  possession  might 
turn  on  the  question  as  to  whom  the  dredge  belonged;  its 
ownership  might  depend  upon  whose  money  purchased  it;  if 
80,  this  evidence  might  be  very  material  in  determining  the 
right  to  the  possession.  This  evidence  should  have  been  al- 
lowed and  the  trial  court  erred  in  sustaining  the  objection 
to  these  two  questions.  Later  on  in  the  evidence  of  this  wit- 
ness, after  he  had  testified  to  his  possession  of  this  property, 
he  testified  as  follows:  "They  always  contended  the  boat 
was  mine  until  I  got  paid  for  it.  It  was  my  money  that 
bought  the  boat  and  my  stock  that  got  the  money."  On  mo- 
tion of  the  plaintiff,  the  court  struck  this  answer  out,  and 
defendant  excepted.  This  was  clearly  error.  Whose  money 
purchased  the  boat,  and  to  whom  the  dredge  belonged,  was 
material  and  competent  for  the  purpose  of  aiding  the  jury 
and  court  to  determine  the  right  of  possession  to  the  dredge. 
It  appears  from  the  evidence  that  in  another  action  in  the 
district  court  of  Washington  county  wherein  the  Idaho  Placer 
^lining  Company,  Limited,  was  plaintiff,  and  the  plaintiff 
herein  was  defendant,  in  a  cross-complaint  filed  in  said  ac- 
tion certain  allegations  and  statements  were  made  which  the 
plaintiff  in  this  action  claims  contradicted  the  defendant's 
testimony,  and  the  plaintiff  offered  such  cross-complaint  in 
evidence  for  the  purpose  of  impeaching  and  contradicting 
the  defendant's  testimony  in  this  action. 
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Upon  re-examination  of  the  defendant  by  his  counsel  as  to 
the  statements  made  in  his  cross-complaint,  and  why  they  were 
so  made,  he  was  asked  to  explain  the  same,  to  which  plaintiff 
objected,  and  the  court  sustained  the  objection,  and  the  de- 
fendant excepted.  This  was  clearly  error.  Where  a  writing 
of  a  witness  is  offered  in  evidence  which  seems  to  impeach 
or  contradict  such  witness,  it  is  always  the  privilege  of  the 
witness  to  explain  such  statements  if  he  can,  and  to  detail 
the  circumstances  under  which  the  same  were  made,  and  then 
the  jury  or  court  may  determine  the  truth  or  falsity  of  his 
evidence.     {Douglas  v,  Douglas,  4  Ida.  293,  38  Pac.  934.) 

Upon  the  trial  the  defendant  called  as  a  witness  on  his 
behalf,  0.  M.  Harvey,  who  was  secretary  of  the  Idaho  Placer 
Mining  Company  at  the  time  the  bill  of  sale  and  deed  re- 
ferred to  in  this  opinion  were  made.  And  counsel  for  de- 
fendant asked  him  to  produce  the  by-laws  of  the  company, 
and  offered  in  evidence  article  9  of  such  by-laws  for  the  pur- 
pose of  showing  that  the  meeting  held  which  resulted  in  the 
making  of  the  bill  of  sale  and  deed  was  not  called  in  accord- 
ance with  the  by-laws  of  said  company.  This  was  not  error. 
The  old  company  was  making  no  objection  to  said  transfer 
and  was  not  seeking  to  avoid  the  same,  and  the  defendant 
is  not  in  a  position  to  make  such  claim  for  said  company,  es- 
pecially in  view  of  the  fact  that  he  signed  the  bill  of  sale 
as  president,  and  so  far  as  the  old  company  is  concerned, 
it  surrendered  the  right  of  possession  under  said  transfer 
to  the  plaintiff  herein.  In  an  action  in  claim  and  delivery, 
the  real  question  at  issue  is  the  right  of  possession  of  the 
property  in  controversy,  and  this  being  the  issue,  it  is  com- 
petent for  the  defendant  tQ  offer  any  evidence  which  may 
tend  to  show  that  the  plaintiff  did  not  have  the  right  of  pos- 
session at  the  time  the  action  was  commenced,  as  the  plain- 
tiff's right  to  recover  depends  wholly  upon  its  right  to  pos- 
session. The  court  in  this  case  should  have  admitted  all 
evidence  offered  by  the  defendant  which  in  any  way  chal- 
lenged or  contradicted  the  plaintiff's  right  to  possession  at 
the  time  the  action  was  commenced.  The  judgment  in  this 
Idaho,  Vol.  14—17 
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case  will  be  reversed,  and  a  new  trial  granted,  and  the  cause 
remanded.    Costs  awarded  to  the  appellant. 

Ailshie,  C.  J.^  and  Sullivan,  J.,  concur. 


(February  8,   1908.) 

CAEL    MACHOLD,    Kespondent,    v.    EOSA    PAENAN, 

Appellant. 

[94  Pac.  170.] 

GONTBAGT — SpECIPIO  PeRPORMANCB — TiME  AS  THE  ESSENCE  OF — ^WAIVER. 

1.  Where  time  is  of  the  essence  of  a  Hsontract  for  the  sale  of 
real  property,  the  vendee  cannot  enforce  the  contract  by  an  action 
for  that  purpose,  without  tendering  payment  within  the  time  and 
according  to  the  stipulations  of  said  contract. 

2.  In  a  contract  for  the  sale  of  real  property,  where  the  time  of 
payment  is  essential,  and  not  simply  material,  the  vendee  cannot 
maintain  an  action  to  enforce  the  same  without  making  an  actual 
tender  of  the  price  and  a  demand  for  the  deed  within  the  time  speci- 
fied in  the  contract. 

8.  Courts  of  equity  will  not  make  contracts  for  parties  nor  alter 
those  which  the  parties  have  deliberately  made;  and  where  it  ap- 
pears that  the  parties  have  in  fact  contracted  for  the  sale  of  real 
property,  and  it  is  provided  in  the  contract  that  if  the  purchaser 
make  default  in  the  payments,  he  will  not  be  entitled  to  a  convey- 
ance, and  it  appears  that  the  purchaser  is  without  excuse  for  the 
delay,  the  courts  will  not  relieve  him  from  the  consequences  of  his 
default. 

4.  Where  parties  by  their  contract  have  made  time  of  the  essence 
of  their  contract,  the  court  will  not  decree  a  specific  performance, 
where  the  party  who  applies  for  the  same  has  omitted  to  execute 
his  part  of  the  contract  within  the  time  appointed,  unless  sufficient 
excuse  for  the  delay  appears. 

5.  Where  a  contract  for  the  sale  of  real  property  fixes  the  time 
within  which  payment  must  be  made,  the  failure  of  the  vendee  to 
make  payments  as  provided  in  the  contract,  although  through  no 
fault  of  his,  and  even  though  he  has  used  every  means  in  his  power 
to  raise  the  money  to  meet  the  demands  of  the  contract,  is  not  a 
sufficient  excuse  to  relieve  him  of  the  stipulations  made  in  the  con- 
tract as  to  the  time  of  payment. 
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6.  Where  time  is  made  the  essence  of  a  contract  for  the  sale  of 
Teal  property,  and  the  vendor  extends  the  time  within  which  payment 
must  be  made,  upon  condition  that  if  payment  is  not  made  within 
the  time  to  which  the  extension  is  granted  the  contract  will  be  de- 
clared forfeited,  and  that  the  Tender  would  no  longer  recognize  the 
contract  as  binding,  it  is  not  a  waiver  of  the  condition  making  time 
the  essence  of  the  contract,  and  will  not  preclude  the  vendor  from 
insisting  upon  the  payment  being  made  within  the  time  fixed  in  the 
contract  and  the  extension  of  time  for  payment. 
(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Sixth  Judicial  Dis- 
trict for  Bingham  County.    Hon.  James  M.  Stevens,  Judge. 

An  action  for  the  specific  performance  of  a  contract  for  the 
sale  of  real  property.  Judgment  for  plaintiff.  Defendant 
moved  for  a  new  trial  and  appeals  from  the  judgment  and 
order  denying  a  new  trial.    Reversed, 

Clark  &  Budge,  for  Appellant 

There  is  no  room  for  argument  in  this  case  as  to  the  intent 
of  the  parties  to  make  time  of  the  essence  of  the  contract ;  it 
is  made  clearly  and  unequivocally  to  appear  in  a  special  pro- 
vision. When  such  a  provision  is  a  part  of  the  contract,  courts 
of  equity  will  not  relieve  a  party  thereto  who  fails  to  comply 
with  the  terms  of  the  contract  within  the  time  limited.  {Smith 
V.  Krall,  9  Ida.  535,  75  Pac.  263;  Brown  v.  Ulrich,  48  Neb. 
409,  67  N.  W.  168;  Whiteman  v.  Perkins,  56  Neb.  181,  76  N. 
W.  547;  Jewett  v.  Black,  60  Neb.  173,  82  N.  W.  375;  Mc- 
Kemie  v.  Murphy,  31  Colo.  274,  72  Pac.  1075 ;  Sowles  v.  Hall, 
62  Vt.  247,  22  Am.  St.  Rep.  101,  20  Atl.  810;  Kentucky  Dist. 
d;  Wareh.  Co.  v.  Wm^ck  Co,,  109  Fed.  280,  48  C.  C.  A.  363 ; 
Boherts  v.  Norton,  66  Conn.  1,  33  Atl.  532 ;  Coughran  v.  Bige- 
low,  9  Utah,  260,  34  Pac.  51;  Martin  v.  Morgan,  87  Cal.  203, 
22  Am.  St.  Rep.  240,  25  Pac.  350;  Oarretson  v.  Vanloon,  3 
G.  Greene,  128,  54  Am.  Dec.  492 ;  Lockman  v.  Anderson,  116 
Iowa,  236,  89  N.  W.  1072;  Frey  v.  Camp,  131  Iowa,  109,  107 
N.  W.  1106;  Grey  v.  lulls,  43  Cal.  359.) 

The  rule  as  to  equitable  relief  applies  with  the  same  force 
to  an  extension  of  time  by  the  vendor  as  to  the  original  con- 
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tract.  {Bennett  v,  Hyde,  92  Cal.  131,  28  Pac.  104;  Woods  v. 
McGraw,  127  Fed.  914,  63  C.  C.  A.  556.) 

After  default  by  one  party,  the  other  may,  by  notification 
extending:  the  time  of  performance,  declare  time  to  be  of  the 
essence  of  the  extension,  and  if  the  conditions  are  not  observed 
strictly  within  the  time  limited  by  the  extension,  the  party 
in  default  will  not  be  relieved  in  equity  for  his  failure. 
(Kirbij  V,  Harrison,  2  Ohio  St.  326,  59  Am.  Dec.  677 ;  Boldt  v. 
Early,  33  Ind.  App.  434,  104  Am.  St.  Rep.  255,  70  N.  B.  271; 
Chahot  V.  Winter  Park  Co.,  34  Fla.  258,  43  Am.  St.  Rep.  192, 
15  South.  756.) 

The  burden  was  upon  respondent  to  satisfactorily  and 
reasonably  account  for  his  delays  and  apparent  omissions. 
{Durani  v.  Comegys,  3  Ida.  204,  28  Pac.  425.) 

Carl  Machold,  in  propria  persona,  files  no  brief. 

STEWART,  J. — This  is  an  action  for  the  specific  enforce- 
ment of  a  contract,  entered  into  between  appellant  and  re- 
spondent on  February  27,  1907,  for  the  sale  of  certain  lands 
situated  in  Bingham  county,  Idaho. 

The  contract  provides  that  the  party  of  the  first  part,  in 
consideration  of  the  covenants  and  agreements  of  the  party 
of  the  second  part,  agrees  to  sell,  and  by  good  and  sufficient 
warranty  convey  to  the  second  party,  and  the  second  party 
agrees  to  buy  certain  land;  and  the  second  party  agrees  to 
pay  the  first  $2,000  as  the  purchase  price  of  said  land  in  the 
manner  following:  The  whole  of  said  purchase  price  on  or 
before  three  years  after  date  hereof,  with  interest  thereon 
of  ten  per  cent  per  annum  from  date,  interest  payable  an- 
nually. 

The  contract  provides  that  the  second  party  shall  have  pos- 
session as  long  as  he  complies  with  the  terms  of  the  contract, 
and  keeps  the  buildings  situated  upon  the  land  in  good  con- 
dition and  in  repair,  and  insured  for  not  less  than  $500,  pay- 
able to  the  party  of  the  first  part  as  her  interest  appears.  The 
contract  contains  the  following  provision: 

*'It  is  expressly  understood  and  agreed  that  time  is  of  the 
essence  of  this  contract,  and  in  the  event  of  the  failure  of  the 
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second  party  to  comply  with  the  terms  hereof,  or  to  pay  the 
principal  or  interest  when  the  same  shall  become  due,  and  to 
pay  the  taxes  as  hereinbefore  stated,  the  said  party  of  the 
first  part  shall  be 'released  from  all  obligation,  either  in  law 
or  in  equity,  to  convey  the  said  property  to  the  second  party, 
and  the  second  party  shall  forfeit  all  right  thereto  and  to  any 
improvements  that  he  may  have  placed  thereon,  and  to  any 
money  he  may  have  paid  under  this  contract  in  the  option  of 
the  first  party.  And  the  first  party  upon  receiving  payment 
in  the  manner  and  at  the  time  herein  specified,  and  the  second 
party  having  complied  with  the  terms  and  conditions  hereof, 
agrees  to  execute  and  deliver  to  the  second  party  a  good  and 
sufficient  deed  conveying  the  premises  hereinbefore  described 
to  the  second  party.  The  second  party  agrees  that  upon  breach 
of  the  conditions  hereof,  or  the  failure  to  pay  either  the  prin- 
cipal or  interest  or  taxes  and  assessments,  that  he  will  within 
thirty  days  after  notice  on  the  part  of  the  first  party  of  her 
option  to  rescind  the  contract  because  of  such  breach,  deliver 
to  the  first  party  peaceable  possession  of  said  premises  and  the 
whole  thereof." 

The  complaint,  after  alleging  the  making  of  the  contract  in 
substance  arfset  forth,  alleges:  **That  on  March  16,  1907,  de- 
fendant notified  plaintiff  that  the  interest  due  on  said  con- 
tract was  past  due,  and  that  the  same  must  be  paid  by  March 
31,  1907,  or  defendant  would  no  longer  recognize  said  con- 
tract." The  complaint  then  alleges  that  the  plaintiff  was  a 
poor  man,  and  owing  to  shortage  of  water,  was  unable  to  raise 
any  profitable  crops,  and  thereby  it  was  impossible  for  him  to 
raise  the  amount  of  interest  and  taxes  which  were  in  arrears 
on  March  31,  1907,  but  alleges  that  on  April  6,  1907,  plaintiff 
did  raise  the  necessary  amount,  and  on  the  said  day  tendered 
to  defendant  the  full  amount  due  on  the  said  contract,  to  wit, 
the  sum  of  $2,000,  the  amount  of  the  principal  or  purchase 
price ;  the  sum  of  $223  as  interest  on  the  principal  up  to  the 
date  of  tender ;  also  the  sum  of  $40,  the  amount  paid  by  de- 
fendant for  taxes,  and  $5  to  cover  the  expense  of  the  defend- 
ant in  paying  the  taxes ;  and  that  defendant  refused  to  accept 
the  same  and  still  refuses  to  accept  the  same  and  the  payment 
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of  the  same  into  the  court  for  the  defendant;  that  the  failnre 
to  make  the  payment  due  on  March  31,  1907,  was  through  no 
fault  of  the  plaintiff,  as  he  did  everything  in  his  power  to 
raise  the  money.  Plaintiff  then  demands  judgment  that  de- 
fendant execute  to  the  plaintiff  a  sufficient  conveyance  of  said 
property  and  costs. 

It  will  be  observed  that  the  plaintiff  is  not  seeking  to  es- 
tablish any  equitable  interest  he  may  claim  in  or  to  said 
premises  or  to  discharge  any  lien  the  defendant  may  claim 
upon  said  premises  or  to  declare  the  contract  or  transaction  a 
mortgage,  but  that  the  action  is  one  to  enforce  a  contract  to 
convey  real  property. 

After  the  evidence  was  concluded,  the  court  permitted  the 
plaintiff  to  file  an  amended  complaint  in  accordance  with  ihe 
facts  as  he  claimed  them  to  be.  In  this  amended  complaint 
the  plaintiff  alleged  possession  and  residence  on  the  land  for 
nine  years,  his  relation  to  this  land  prior  to  the  time  the  de- 
fendant acquired  title  thereto,  setting  forth  contracts  to  pur- 
chase with  prior  owners,  and  then  alleges: 

'*That  thereafter  said  property  was  sold  to  one  John 
Millick,  and  said  contract  was  surrendered  and  a  new  con- 
tract given  to  plaintiff  under  which  plaintiff  held  the  said 
property  until  the  same  was  sold  by  said  John  C.  Millick  to 
the  defendant  herein  on  December  26,  1902.  That  on  De- 
cember 26,  1902,  the  defendant  entered  into  a  contract  in 
writing  with  plaintiff,  by  the  terms  of  which  defendant  agreed 
to  convey  said  property  to  plaintiff  upon  plaintiff's  payment 
of  the  sum  of  $1,500  on  or  before  three  years  from  December 
22,  1902 ;  said  deferred  payment  bearing  interest  at  the  rate 
of  ten  per  cent  per  annum,  payable  annually,  and  containing 
a  recital  that  time  was  of  the  essence  of  said  contract;  that 
plaintiff  paid  two  years*  interest  on  said  contract,  and  on 
February  27,  1906,  plaintiff  and  defendant  entered  into  a 
written  contract,  a  copy  of  which  is  attached  hereto  marked 
exhibit  *A,'  and  made  a  part  of  this  complaint."  This  con- 
tract is  the  same  as  was  made  a  part  of  the  original  complaint, 
the  substance  of  which  has  been  given  in  this  opinion,  and  the 
contract  sought  to  be  enforced  by  this  action. 
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The  plaintifiF  then  alleges  that  the  consideration  named  in 
said  contract,  $2,000,  was  made  up  of  the  following  items,  viz.^ 
the  sum  of  $1,500,  the  principal  purchase  price;  the  sum  of 
$150,  interest  for  one  year  which  had  not  been  paid  on  the 
former  contract,  which  said  sums  were  included  as  a  renewal 
of  the  said  former  contract ;  and  the  sum  of  $350,  making  the 
balance  of  said  consideration  of  $2,000,  as  aforesaid,  for 
money  loaned  the  plaintiff  by  the  defendant  at  the  time  of 
making  said  contract.  The  plaintiff  then  alleges  that  subse- 
quent to  the  making  of  the  last-mentioned  contract,  and  prior 
to  February  27, 1907,  the  defendant  repeatedly  advised  plain- 
tiff that  she  would  not  foreclose  said  contract ;  that  defendant 
so  advised  plaintiff  at  different  times,  and  on  March  16th 
notified  plaintiff  that  the  interest  due  on  said  contract  was 
delinquent  and  extended  the  time  of  payment  until  March  31, 
1907 ;  that  he  is  a  poor  man,  and  owing  to  a  shortage  of  water, 
has  been  unable  to  raise  any  crops,  and  therefore  was  unable 
to  pay  interest  and  taxes,  which  were  in  arrears,  on  March 
31, 1907,  but  alleges  that  on  April  6, 1907,  he  raised  the  money 
necessary  and  tendered  the  same  to  the  defendant;  that  the 
defendant  refused  to  accept  same  and  still  refuses  to  accept 
the  same.    The  prayer  was  the  same  as  the  original  complaint. 

The  defendant  answered  the  complaint,  and  admitted  the 
execution  of  the  contract  set  forth,  and  alleges  that  the  same 
was  in  lieu  of  a  contract  entered  into  prior  to  that  time,  in 
the  year  1902,  and  alleges  that  at  all  times  since  the  year  1902, 
she  had  held  the  legal  title  to  said  premises,  and  that  the 
plaintiff  had  been  holding  under  her.  The  defendant  further 
alleges  that  on  March  16,  1907,  she  notified  the  plaintiff  that 
the  interest  due  on  the  contract  was  past  due,  and  that  the 
same  must  be  paid  by  March  31st,  or  the  defendant  would  no 
longer  recognize  said  contract;  that  a  notice  of  forfeiture  was 
served  on  the  respondent  on  April  2,  1907,  notifying  the  ro- 
fipondent  that  he  had  been  in  default  in  paying  the  interest 
due  on  said  contract,  from  February  27,  1907,  and  in  paying 
the  taxes  for  the  year  1905.  The  defendant  also  denies  the 
plaintiff's  allegations  as  to  the  reason  he  was  unable  to  make 
payment  under  said  contract.     The  defendant  then  alleges 
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that  the  tender  made  on  April  6,  1907,  was  subsequent  to  the 
forfeiture  of  said  contract  under  the  notice  of  April  2,  1907, 
and  the  notice  of  March  16,  1907.  The  answer  sets  forth  the 
notice  of  March  16,  1907,  as  follows: 

**  March  16,   1907. 
*'^Ir.  Carl  Machold,  Blackfoot,  Idaho. 

**Dear  Sir:  Mrs.  Farnan  was  just  in  to  see  me  relative  to 
a  contract  which  you  have  for  the  purchase  of  80  acres  of 
land,  upon  which,  as  I  understand,  you  reside.  She  advises 
me  that  the  interest  upon  this  contract  is  in  default,  and  that 
there  is  more  than  a  year's  interest  now  due.  She  also  says 
that  as  she  is  advised  you  have  failed  to  pay  the  taxes  upon 
the  land,  and  that  the  taxes  for  1905  are  in  default,  and  she 
desires  that  I  notify  you  that  unless  you  pay  up  the  back 
taxes  and  any  water  assessments  that  are  unpaid,  and  also 
pay  the  interest  up  to  February  27,  1907,  on  or  before  the 
31st  day  of  lilarch,  1907,  the  contract  will  be  declared  for- 
feited, and  she  will  desire  possession  of  the  land.  I  have 
suggested  to  her  that  she  give  you  this  length  of  time  in  which 
to  make  good  your  default. 

'*She  doesn't  desire  to  inflict  any  hardship  upon  you  or  to 
take  the  land,  but  unless  the  pa\^ments  are  made,  as  above 
suggested,  by  that  time,  she  will  no*  longer  recognize  the  con- 
tract as  being  binding. 

'*I  write  this  letter  upon  her  behalf  and  as  her  attorney. 

**  Tours  truly, 

''F.  S.  DIETRICH." 

The  notice  of  April  2,  1907,  set  forth  in  the  answer,  is  as 
follows : 
'*To  Carl  Machold: 

"You  having  failed  to  keep  your  agreement  with  me  dated 
February  7,  1906,  in  and  by  which  I  agreed  to  sell  to  you  and 
you  agreed  to  buy  from  me  certain  land  therein  described  as 
being  the  northeast  quarter  of  the  northeast  quarter  of  sec- 
tion eleven  (11),  and  the  northwest  quarter  of  the  northwest 
quarter  of  section  twelve  (12),  township  three  (3)  south, 
range  thirty-five  (35)  east  of  Boise  meridian,  and  you  having 
permitted  the  taxes  upon  said  land  to  become  delinquent^ 
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and  having  failed  to  pay  the  interest  due  upon  your  note, 
given  in  pursuance  of  and  as  a  part  of  said  contract,  and 
you  having  failed  to  pay  the  interest  and  taxes  on  or  before 
•the  31st  day  of  March,  1907,  as  heretofore  required  of  you 
by  me,  in  accordance  with  the  letter  written  to  you  by  Mr.  F. 
S.  Dietrich,  acting  for  me,  I  have  therefore  concluded  to  and 
do  hereby  declare  said  contract  of  February  7,  1906,  termin- 
ated and  no  longer  binding,  and  I  hereby  demand  that  you 
forthwith  deliver  to  me  the  possession  of  said  premises  de- 
scribed in  said  contract,  and  that  you  remove  from  said 
premises. 

**  Dated  this  2nd  day  of  April,  1907. 

''Mrs.  ROSA  FARNAN." 

Upon  these  issues  the  court  found,  among  other  things,  that 
on  December  22,  1902,  the  defendant,  at  the  solicitation  of 
plaintiff,  purchased  the  property  in  controversy,  from  John 
C.  Millick,  and  that  plaintiff's  contract  with  I>Iillick  was  sur- 
rendered and  that  defendant  and  plaintiff  entered  into  a  new 
contract  in  writing,  by  the  terms  of  which  the  defendant 
agreed  to  convey  to  the  plaintiff,  for  $1,500,  the  property  de- 
scribed, payable  on  or  before  the  three  years  from  date,  bear- 
ing interest  at  ten  per  cent,  and  that  said  contract  contained 
a  forfeiture  clause  and  a  recital  that  time  was  of  the  essence 
of  the  contract;  that  the  plaintiff  paid  two  years'  interest 
on  the  contract,  and  on  February  27,  1906,  a  new  contract 
was  made  between  the  parties,  whereby  the  defendant  agreed 
to  convey  said  property  to  plaintiff  upon  plaintiff's  paying 
$2,000  on  or  before  three  years  after  date  of  said  contract, 
with  interest  at  ten  per  cent  per  annum,  payable  annually, 
containing  a  clause  that  time  was  of  the  essence  of  the  con- 
tract. The  court  then  found  that  the  consideration  for  said 
agreement  was  $2,000;  $1,500  principal,  $150  interest,  and 
$350  loan,  at  the  time  of  making  the  contract. 

The  court  further  found  that  subsequent  to  the  making  of 
aaid  contract  and  prior  to  February  27,  1907,  the  defendant 
repeatedly  advised  plaintiff  that  she  would  not  foreclose  the 
contract,  and  that  on  March  16,  1907,  the  defendant,  through 
her  attorney,  notified  plaintiff  that  the  interest  due  on  the 
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contract  was  delinquent,  and  extending  the  time  of  payment 
until  March  31,  1907,  and  that  she  would  no  longer  recognize 
said  contract  if  pa3nnent  was  not  made  by  that  time;  that 
plaintiff  was  a  poor  man  and  unable  to  raise  the  interest  or 
pay  the  taxes  as  provided  in  the  contract;  that  on  April  2, 
1907,  the  defendant  declared  the  contract  forfeited,  and 
served  notice  on  plaintiff  to  that  effect;  and  that  on  April  6, 
1907,  the  plaintiff  made  tender  of  the  amount  claimed  to  be 
due  on  said  contract. 

The  real  question  in  this  case  is,  whether  or  not  the  plead- 
ings and  evidence  support  the  findings  and  judgment  of  the 
court.    It  will  be  seen  that  in  the  contract  of  February  27, 

1906,  the  purchase  money  was  to  be  paid  within  three  years, 
with  interest  thereon  at  ten  per  cent,  payable  annually,  and 
that  the  contract  expressly  made  time  of  its  essence,  and  pro- 
vided that  the  second  party  should  forfeit  all  right  thereto, 
or  to  any  money  he  may  have  paid  under  the  contract,  and 
that  the  party  of  the  second  part  should  be  released  from  all 
obligation  thereunder,  upon  the  failure  of  the  second  parly 
to  comply  with  the  terms  of  said  contract,  or  pay  the  princi- 
pal or  interest^  when  the  same  shall  become  due.  It  appears, 
further,  that  the  interest  was  not  paid  on  February  27,  1907, 
when  the  same  was  due,  and  on  March  16,  1907,  the  respond- 
ent sent  a  notice  to  the  appellant  of  his  failure  to  pay  the 
taxes  on  the  land,  or  the  interest,  and  that  he  was  in  default 
by  reason  of  such  failure,  and  that  unless  the  same  was  paid 
on  or  before  March  31,  1907,  the  contract  would  be  declared 
forfeited,  and  that  the  time  in  which  said  payment  could  be 
made  was  extended  to  March  31,  1907.  In  this  notice  the  re- 
spondent specifically  notified  appellant  that  unless  payment 
was  made  by  that  time,  she  would  no  longer  recognize  the 
contract  as  being  binding. 

Afterward,  and  on  April  2,  1907,  the  defendant  personally 
served  a  notice  on  the  appellant  that  he  had  failed  to  make 
payment  according  to  the  terms  of  the  contract,  or  within  the 
time  extended  by  the  notice  of  March  16th,  to  wit,  March  31, 

1907,  and  declared  said  contract  terminated  and  forfeited. 
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There  is  no  pretense  in  this  case  that  the  plaintiff  com- 
plied with  the  terms  of  the  contract  set  forth  in  his  complaint. 
Can  he,  therefore,  maintain  this  action  for  specific  perform- 
ance! 

Mr.  Pomeroy  on  Specific  Performance,  at  sees.  361  and 
362,  says  in  effect,  as  follows:  *'In  those  contracts  in  which 
the  time  of  performance  has  been  made  essential,  and  the 
agreement  itself  is  to  be  regarded  as  void  or  rescinded  if  the 
vendee  fails  to  make  his  payment  on  the  stipulated  days,  the 
rule  that  the  contract  remains  in  force  and  either  party  may 
make  a  proper  tender  or  offer  and  sue,  until  barred  by  the 
statute  of  limitations,  does  not  apply."    Also, 

"In  all  those  contracts  where  the  time  of  payment  by  the 
vendee  is  essential  and  not  simply  material,  and  a  fortiori  in 
those  where,  if  the  vendee's  payments  are  not  made  upon  the 
exact  day  named,  the  vendor  may  treat  the  agreement  as  at  an 
end,  the  vendee  must  make  an  actual  tender  of  the  price  and 
a  demand  of  the  deed  at  the  specified  time,  as  a  condition 
precedent  to  his  maintaining  a  suit.  The  same  is  true  of  the 
vendor,  when  the  time  of  his  conveyance  is  made  essential. 
This  rule  is  involved  in  the  very  notion  of  time  being  of  the 
essence  of  the  contract.'' 

In  the  case  of  Grey  v.  Tuhhs,  43  CaL  359,  the  supreme  court 
says: 

"Courts  of  equity  have  not  the  power  to  make  contracts  for 
parties,  nor  to  alter  those  which  the  parties  have  deliberately 
made ;  and  whenever  it  appears  that  the  parties  have  in  fact 
contracted,  that  if  the  purchaser  make  default  in  the  pay- 
ments, as  agreed  upon,  he  shall  not  be  entitled  to  a  convey- 
ance, and  shall  lose  the  benefit  of  his  purchase ;  and  when  it 
also  appears  that  the  purchaser  is  without  excuse  for  his  de- 
lay, the  courts  will  not  relieve  him  from  the  consequences  of 
his  default.  They  will  not  inquire  into  the  motive  or  the 
sufSciency  of  the  motive  that  induced  the  parties  to  contract 
that  time  should  be  essential  in  the  performance  of  any  of 
the  agreements  contained  in  the  contract  of  purchase;  but  if 
it  appears  that  the  parties  have  thus  contracted,  the  courts  of 
equity  will  not  disregard  the  contract  in  order  to  give  effect 
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to  some  vague  surmise,  that  all  that  the  vendor  intended  to  se- 
cure by  the  contract  was  the  payment  of  the  purchase  money, 
with  interest,  at  some  indefinite  time." 

In  the  case  of  Bennett  v,  Hyde,  92  Cal.  131,  28  Pac.  104, 
the  supreme  court  of  California,  in  again  discussing  this 
question,  says : 

**But  courts  of  equity  have  always  held  that  such  inten- 
tion is  expressed  when  the  contract  provides,  as  in  this  case, 
that  performance  must  be  on  time,  or  the  party  or  parties 
shall  lose  all  rights  under  it.  Time  is  of  the  essence  of  the 
contract  when  performance  must  be  on  time  to  entitle  a  party 
to  its  performance  by  the  other  party.  Where  this  is  ex- 
pressed in  the  contract,  the  parties  have  expressly  declared 
that  time  is  of  the  essence  of  the  obligation.  The  extension 
of  time  granted  was  voluntary,  and  upon  the  express  condi- 
tion that  *time  must  be  the  special  and  essential  ingredient 
in  the  extension.'  To  avail  himself  of  this  privilege,  plaintiff 
should  have  complied  with  the  condition." 

In  the  case  of  Sowles  v.  Hall,  62  Vt.  247,  22  Am.  St.  Rep. 
101,  20  Atl.  810,  the  supreme  court  of  Vermont,  in  discussing 
this  question,  says : 

**It  was  competent  for  the  parties  to  make  time  of  the  es- 
sence of  the  contract,  and  they  could  not  have  done  so  in  lan- 
guage more  pertinent  to  express  such  intention  than  that 
used.  The  agreement  was  to  be  absolutely  null  and  void  un- 
less the  tender  was  made  as  agreed." 

In  this  lattet  case,  the  court  comments  on  the  case  of  Bene» 
diet  V.  Lynch,  1  Johns.  Ch.  370,  7  Am.  Dec.  484,  and  says : 

**It  was  held  that  the  parties  had  made  time  of  the  essence 
of  the  contract,  and  that  it  might  be  laid  down  as  a  general 
rule  that  where  the  party  who  applies  for  a  specific  perform- 
ance has  omitted  to  execute  his  part  of  the  contract  by  the 
time  appointed  for  that  purpose,  without  being  able  to  assign 
any  sufficient  excuse  for  his  delay,  the  court  will  not  decree  a 
specific  performance." 

The  authorities  all  seem  to  hold  to  this  general  doctrine. 
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This  court  has  also  considered  this  matter,  and  in  line  with 
the  authorities  of  other  states,  in  the  case  of  Smith  v,  KrcUl, 
9  Ida.  535,  75  Pac.  263,  held: 

'*  Courts  of  equity  do  not  make  contracts  for  parties,  merely 
construe  them,  and  as  we  construe  the  contract  in  this  case, 
time  was  of  the  essence  of  the  contract,  and  both  parties  could 
be  held  to  a  strict  performance  of  it.  If  Mr.  Krall  was  here 
asking  the  court  to  assist  him  in  requiring  the  plaintiff  Smith 
to  comply  with  the  contract,  the  authorities  cited  by  appel- 
lant would  apply.  But  in  this  case,  Krall  is  not  asking  any 
assistance ;  he  stands  on  his  contract,  and  insists  that  he  only 
did  what  the  contract  authorized  him  to  do;  which  fact  was 
conceded  by  the  appellant.  He  admits  that  he  never  made 
a  tender  to  respondent  until  after  he  knew  that  the  lots  had 
been  sold  and  conveyed  to  another.  In  equity,  the  party  ask- 
ing relief  must  come  into  court  with  clean  hands  and  good 
faith,  and  as  we  view  it,  neither  party  to  this  contract  would 
have  any  standing  in  court  asking  its  assistance  in  the  en- 
forcement-of  this  contract." 

In  the  case  at  bar,  the  only  facts  set  forth  in  the  amended 
complaint  as  to  why  the  plaintiff  did  not  comply  with  his  part 
of  the  contract  alleged  was  that  he  was  a  poor  man,  and  owing 
to  a  shortage  of  water,  was  unable  to  raise  any  profitable 
crops  during  three  years  prior,  and  it  was  impossible  for  him 
to  raise  the  amount  of  the  interest  and  taxes  which  were  in 
arrears  by  March  31,  1907 ;  and  that  the  failure  to  make  the 
necessary  payments  on  or  before  the  set  date  was  through 
no  fault  of  his,  as  he  used  every  means  in  his  power  to  raise 
the  necessary  money  to  meet  the  requirements  of  the  defend- 
ant; and  that  he  did  not  have  sufficient  time  to  raise  the 
money  by  March  31,  1907.  This  is  a  misfortune  but  not  a 
legal  excuse.  Had  the  plaintiff  made  such  conditions  a  part 
of  his  contract,  then  he  might  have  been  excused  on  that 
ground ;  but  he  made  a  contract  obligating  himself  to  pay  the 
interest  and  taxes  on  or  before  February  27,  1907,  and  by  his 
own  contract  made  time  of  its  essence,  and  provided  that  in 
case  of  default  in  its  terms,  the  party  of  the  first  part  should 
be  released  from  all  obligation  either  in  law  or  in  equity,  to 
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convey  the  said  property  to  the  second  party,  and  forfeited 
all  right  thereto;  and  to  any  improvements  that  may  have 
been  placed  thereon;  and  to  any  money  he  may  have  paid 
nnder  this  contract.  The  court,  therefore,  cannot  make  a 
new  contract  for  the  respondent.  The  appellant  is  entitled 
to  stand  on  the  contract  as  it  was  made.  The  respondent  is 
not  in  a  position  to  demand  a  specific  enforcement  of  the  con- 
tract. 

There  is  but  one  other  question  for  consideration  in  this 
case,  and  that  is,  whether  or  not  the  appellant  waived  the 
time  limit  as  fixed  by  said  contract.  In  the  notice  of  March 
16,  1907,  which  is  made  a  part  of  the  answer  in  this  case,  and 
which  the  respondent  admits  was  served  upon  him,  it  is  pro-  * 
vided,  **That  I  notify  yon  that  unless  you  pay  up  the  back 
taxes  and  any  water  assessments  that  are  unpaid,  and  also 
pay  the  interest  up  to  February  27,  1907,  on  or  before  the 
31st  day  of  March,  1907,  the  contract  will  be  declared  for- 
feited," and  that  she  would  no  longer  recognize  the  contract 
as  being  binding.  This  is  not  a  waiver  of  the  condition  in 
the  original  contract,  and  that  time  is  of  its  essence,  but  is  an 
extension  granted  to  the  respondent,  giving  him  additional 
time  in  which  to  make  payment,  but  specifically  makes  time 
the  essence  of  such  extension,  as  much  so  as  the  original  con- 
tract. And  again  on  April  2,  1907^  the  appellant  having 
failed  to  make  payment  in  accordance  with  such  extension, 
the  defendant  exercised  her  right  under  the  contract  by  de- 
claring said  contract  forfeited. 

There  is  nothing  in  the  evidence  In  this  case  to  warrant 
even  an  inference  that  there  was  ever  any  waiver  of  the  pro- 
visions in  the  contract  or  in  the  extension  given  that  the  time 
limit  as  to  payment  should  not  be  complied  with.  The  find- 
ings of  the  court  therefore  are  clearly  contrary  to  the  plead- 
ings and  the  evidence.  The  judgment  of  the  court  will  be 
reversed  and  a  new  trial  granted.  Costs  awarded  to  the  ap- 
pellant. 

AILSHTE,  C.  J.,  Concurring. — The  condition  of  the  plead- 
ings and  the  theory  on  which  this  case  was  tried  impel  me  to 
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concur  in  a  reversal  of  the  judgment.  PlaintiflE  in  the  lower 
court,  who  is  respondent  here,  commenced  his  action  and 
prosecuted  his  case  on  the  theory  that  the  defendant  and  ap- 
pellant had  executed  a  contract  for  the  conveyance  of  certain 
real  property  and  that,  relying  upon  the  terms  of  the  con- 
tract itself,  he  was  entitled  to  a  specific  performance  thereof. 
The  facts  of  the  case  do  not  entitle  him  to  relief  in  an  action 
for  specific  performance. 

On  this  appeal,  however,  the  respondent  argues  that  the 
contract  amounted,  in  fact,  to  a  mortgage  and  that  the  evi- 
dence in  the  case  and  the  findings  by  the  court  are  at  least  in 
substance  to  that  effect.  Respondent,  who  appeared  in  this 
court  in  his  own  behalf,  calls  attention  of  the  court  to  that 
part  of  the  appellant's  evidence  wherein  she  testified  as  fol- 
lows: "When  Mr.  Machold  renewed  the  contract,  I  gave  him 
something  over  $300,  so  the  $500  set  off  one  year's  interest, 
and  the  balance  in  cash.  I  loaned  him  that  much  additional.'' 
In  commenting  on  this  evidence,  respondent  says:  *'Now, 
therefore,  if  Millick  only  held  title  as  security  for  a  loan,  no 
title  passed  from  Millick  to  Faman,  and  even  if  appellant  did 
not  loan  the  money  direct  to  respondent,  which  she  admits 
she  did,  appellant  could  receive  only  the  mortgagee's  right 
as  security."  In  other  words,  respondent  claims  on  this  ap- 
peal that  when  he  was  unable  to  pay  Millick  the  balance  of  the 
purchase  price,  he  began  looking  around  to  find  some  one  who 
would  loan  enough  money  to  pay  off  Millick,  and  that  he 
found  ^e  appellant  who  was  not  only  willing  to  pay  Millick 
the  one  thousand  dollars,  but  was  also  willing  to  loan  him 
(the  respondent)  the  further  sum  of  $500,  and  take  title  to 
this  real  estate  as  security  therefor.  He  claims  that  the  legal 
title  passed  to  Mrs.  Faman  simply  as  security  for  the  pay- 
ment of  the  sum  of  money  she  advanced  to  Millick  and  of  the 
loan  to  respondent,  and  that  she  cannot  be  heard  to  contend 
in  court  now  that  the  transaction  was  a  purchase  on  her  part 
with  a  mere  agreement  to  reconvey  in  case  of  payment. 

As  above  stated,  the  condition  of  the  record  on  this  appeal 
is  not  such  as  to  authorize  or  justify  us  in  a  consideration  of 
that  branch  of  the  case.    There  is  some  evidence  in  the  rec- 
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<rd  v'z.  rh  t-i  15  t:  ¥zzz''t:  'tl*  tb**:TT.  m-l  s:-3e  of  the  find- 
ir.i'^  of  *'.-  :r.>l  ;:  .\:r  tre  in  nirrj.nT  v^:*i  that  eridence,  and  . 
w.**:  1^*:-  r.  :-nt"«  fre**r-:  th-^-rr  cf  th-?  ca>^.  The  findings, 
hf/TR^Tfrr.  ir*>  n.t  s^ir:- rr:t  t:  ^^TT^Tt  a  7*1  ^irm^rit  declaring 
t:  A  trsr-Vi  *-.!i  a  r.  rr^'ijr.  anl  •:::  *he  cth-rr  hand,  the  evi- 
der.c*  is  n''/t  «nr:::*ri:t  to  srirr-irt  fmiin^s  and  jndsment  for 
s:^rir>  j^  r^rforrr.ar.'^?.  Th:«  is  D-^rt  an  aetirn  to  have  the  trans- 
art. '^.n  fl^:l&r^  in  legil  effect  a  mortjraze.  For  these  reasons, 
I  eoDi'ur  in  a  rerersal  of  the  jnd^mect. 

SolllTan,  J.y  coDcnrs  with  the  conenrring  crpinioiL 


(f^brnaij  10,  1908.) 

BOISE  CITY,  Appellant,  v.  R  L,  HON,  Bespondent 

[94  Pac  167.] 

l>eDiOATioN  OF  SrazET — ^PiLixo  Plat — Salb  of  Lots  with  BKmKNCi  to 
Plat — Deed  Coxveyixo  Lots  Befekrixg  to  Plat — ^Acceptahc* — 
Bights  of  Pl-buo — ^Ux authorized  Taxation — Nor  an  Estoppbl. 

1.  Where  the  owner  of  land  plats  the  same  into  lots,  blocks,  streets 
and  allejB,  and  files  such  plat  with  the  proper  recorder  of  deeds,  and 
sells  lots  therein  with  reference  to  such  plat,  he  and  his  grantees 
are  estopped  from  revoking  the  dedication  of  such  streets  and  alleys. 

2.  A  dedication  of  streets  and  alleys  thus  made  is  irrevocable,  and 
the  dedicator  and  his  grantees  are  precluded  from  exercising  any 
authority  over  or  setting  up  any  title  to  the  same  unless  they  are 
abandoned  by  the  public;  and  that  is  true  whether  there  has  been 
any  formal  acceptance  of  such  streets  and  alleys  by  the  publie  an- 
thorities  or  not. 

3.  The  act  of  filing  or  recording  such  plat  or  map  is  sufficient  to 
•     establish  the  intent  on  the  part  of  the  owner  to  make  a  donation  of 

the  same  for  public  use. 

4.  The  dedication  of  said  streets  was  complete,  and  under  such 
dedication  the  city,  the  representative  of  the  public,  had  the  right  to 
take  possession  of  and  use  them  whenever  the  progress  and  develop- 
ment of  the  city  should  make  it  necessary  to  do  so. 

6.  Under  such  dedication,  it  is  not  generally  expected  that  the 
streets  and  alleys  should  all  be  opened  at  once,  and  the  history  of 
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such  transactionfl  shows  that  many  years  might  elapse  before  Ihe 
settlement  of  the  land  so  platted  as  a  part  of  a  city  would  be  re- 
quired on  the  part  of  the  public  for  their  use. 

6.  Arnold's  offer  of  dedication  was  sufficiently  accepted  by  the 
public  when  some  of  its  members  acted  upon  his  offer  and  purchased 
lots  with  reference  to  the  plat  filed  by  him. 

7.  The  practice  in  this  state,  as  well  as  in  others,  of  laying  out 
additions  to  a  city  or  town,  filing  plats  thereof  and  selling  lots  by 
reference  to  and  in  conformity  with  such  maps,  is  prevalent,  and 
public  policy  requires  that  the  legal  consequence  of  sales  under  such 
conditions  should  be  neither  uncertain  nor  obscure. 

8.  The  design  and  object  of  those  who  so  plat  tracts  of  land  Is 
that  the  streets  and  alleys  so  platted  are  intended  to  give  increased 
▼alue  to  the  adjacent  lots,  and  the  dedication  of  such  streets  and 
alleys  to  public  use  cannot  be  withdrawn  at  the  whim  or  caprice  of 
the  person  who  dedicates  them,  or  his  grantees. 

9.  Held,  that  Arnold's  dedication  is  irrevocable  and  it  does  not 
require  a  formal  acceptance  on  the  part  of  the  city  to  make  it 
binding. 

10.  When  town  lots  are  sold  and  a  deed  of  conveyance  executed 
therefor,  and  such  deed  refers  to  a  plat  of  record  for  a  description 
of  the  premises  conveyed,  all  the  particulars  appearing  on  the  plat 
are  to  be  regarded  as  expressly  recited  in  the  deed. 

11.  Streets  and  alleys  are  public  property  and  exempt  from  tax- 
ation, and  the  assessor  has  no  authority  whatever  to  assess  the  same 
for  any  purpose  whatever. 

12.  The  unauthorized  acts  of  an  officer  in  assessing  streets  and 
alleys  cannot  impair  the  right  of  the  public  thereto,  nor  confer  any 
right  as  to  the  ownership  of  such  streets  upon  anyone  paying  such 
taxes. 

13.  Neither  the  city  officers  nor  other  public  officer  has  any  power 
to  defeat  the  right  of  the  public  in  property  thus  dedicated  to  public 
use. 

14.  Hesse  v.  Strode,  10  Ida.  250,  77  Pac.  634,  distinguished. 

(Syllabus  by  the  court.)  ' 

APPEAL  from  the  District  Court  of  Third  Judicial  Di»- 
trict  for  Ada  County.    Hon.  Fremont  Wood,  Judge. 

Action  in  ejectment.    Judgment  for  defendant    Reversed. 

C.  P.  McCarthy  and  C.  M.  Kahn,  for  Appellant. 

Where  a  party  files  a  plat  of  land  showing  streets  and  al- 
leys  thereon,  and  sells  lots  and  blocks  and  parcels  of  land 
Idaho,  Vol.  14—18 
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with  reference  to  said  plat,  he  irrevocably  dedicates  said 
streets  and  alleys  for  public  purposes,  and  it  is  not  necessary 
for  the  city  to  accept  said  dedication  either  expressly  or  im- 
pliedly,  nor  is  it  necessary  for  said  city  to  use  said  property 
for  street  purposes  until  conditions  justify  it.  (Elliott  on 
Roads  and  Streets,  sees.  117,  118;  13  Ency.  of  Law  and  Pr. 
(Cyc),  455  et  seq. ;  Abbott's  Municipal  Corp.,  sees.  729,  730; 
City  of  Corsicana  v.  Zom,  97  Tex.  317,  78  S.  W.  924;  San- 
born v.  City  of  Amarillo  (Tex.  Civ.  App.),  93  S.  W.  473; 
Trustees  v.  City  of  Holoken,  33  N.  J.  L.  13,  25,  97  Am.  Dee. 
696 ;  City  of  Bayonne  v.  Ford,  43  N.  J.  L.  292 ;  Weiss  v.  Taylor, 
144  Ala.  440,  39  South.  519 ;  Garvey  v,  Harbison-Walker  Re- 
fractory  Co,,  213  Pa.  St.  177,  62  Atl.  778 ;  In  re  Normal  School, 
213  Pa.  St.  244,  62  Atl.  908;  Lins  v.  Seefeld,  126  Wis.  610, 
105  N.  W.  917;  City  of  Mobile  v.  Fowler,  147  Ala.  403,  41 
South.  468;  Thorpe  v.  Clanton  (Ariz.),  85  Pac.  1061;  Rhodes 
V.  Town  of  Brightwood,  145  Ind.  21,  43  N.  E.  942;  Meier  v. 
Portland  C.  Ry,  Co,,  16  Or.  500,  19  Pac.  610,  1  L.  R.  A.  856; 
Fulton  V.  Town  of  Dover  (Del.),  6  Atl.  633;  Shea  v.  City  of 
Ottumwa,  67  Iowa,  39,  24  N.  W.  582;  Gregory  v.  Town  of 
Lincoln,  13  Neb.  352,  14  N.  W.  423;  Grogan  v.  Town  of 
Bay  ward,  4  Fed.  161,  6  Saw.  498.) 

**When  a  plat  is  referred  to  in  a  deed  for  a  description  of 
premises  conveyed,  all  the  particulars  appearing  upon  the 
plat  are  to  be  regarded  as  expressly  recited  in  the-  deed.'* 
{Bartlett  v.  City  of  Bangor,  67  Me.  460;  Fox  v.  Sugar  B.  Co., 
109  Mass.  292.) 

The  acceptance  of  taxes  or  special  assessments  by  the  oflScers 
of  Boise  City  would  not  defeat  or  take  away  from  Boise  City 
the  irrevocable  right  acquired  by  such  dedication.  {Rhodes 
V.  Town  of  Brightwood,  145  Ind.  21,  43  N.  B.  942;  Town  of 
San  Leandro  v,  Le  Breton,  72  Cal.  170,  13  Pac.  405 ;  Sanborn 
V.  City  of  Amarillo  (Tex.),  93  S.  W.  473 ;  Ellsworth  v.  City  of 
Grand  Rapids,  27  Mich.  256 ;  Gillean  v.  City  of  Frost,  25  Tex. 
Cr.  App.  371,  61  S.  W.  345;  Evans  v.  Blankenship,  4  Ariz. 
307,  39  Pac.  812.) 
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Chas.  p.  Koelsch,  and  E.  J.  Prawley,  for  Respondent. 

''Dedication  is  an  appropriation  of  land  to  some  public  use 
made  by  the  owner  and  accepted  for  such  use  by  or  in  behalf 
of  the  public.  It  is  either  statutory  or  common  law.''  (5 
Current  Law,  959.) 

Our  statute  on  the  subject  of  laying  out  city  and  village 
lots  and  blocks  and  filing  plats  thereof,  and  dedicating  the 
streets  and  alleys,  was  enacted  in  1893.  Prior  to  that  time 
there  was  no  statute  on  the  subject;  hence  the  dedication  in 
question,  if  dedication  at  all,  is  a  common-law  dedication.  To 
effect  a  common-law  dedication  three  things  are  essential:  (1) 
An  intention  to  dedicate;  (2)  Offering  to  dedicate;  and  (3) 
There  must  be  an  acceptance.  (9  Ency.  of  Law,  2d  ed.,  59 ;  5 
Current  Law,  961 ;  Raymond  v.  Wichita,  70  Kan.  523,  79  Pac. 
323;  Town  of  Bethel  v.  Pruett,  215  111.  162,  74  N.  E.  Ill; 
People  V,  Marin  Co.,  103  Cal.  223,  37  Pac.  203,  204,  26  L.  R. 
A.  659.) 

Boise  City  cannot  claim  by  estoppel.  A  municipality  can 
only  acquire  rights  under  an  offered  dedication  by  acceptance 
thereof,  express  or  implied.  {Prescott  v.  Edwards,  117  Cal. 
298,  59  Am.  St.  Rep.  186,  49  Pac.  178 ;  City  of  Los  Angeles 
V.  Kysor,  125  Cal.  466,  58  Pac.  90;  9  Ency.  of  Law,  2d  ed.,  65; 
Kelsoe  v.  Town  of  Oglethorpe,  120  Ga.  951,  102  Am.  St.  Rep. 
138  (140),  48  S.  E.  366;  Hay  ward  v.  Manzer,  70  Cal.  476,  13 
Pac.  141;  Trine  v.  Pueblo,  21  Colo.  102,  39  Pac.  330;  City  of 
San  Francisco  v.  Cam^avan,  42  Cal.  541;  People  v.  Reed,  81 
Cal.  70,  15  Am.  St.  Rep.  22,  22  Pac.  474;  Wolf  skill  v.  Los 
Angeles  Co,,  86  Cal.  405,  24  Pac.  1094;  McLean  v.  LeweUyn 
Iron  Whs.,  2  Cal.  App.  346,  83  Pac.  1082 ;  City  of  Anaheim  v. 
Langenherger,  134  Cal.  608,  66  Pac.  855.) 

The  fact  that  the  city  levied  and  collected  taxes  is  not  the 
only  fact  that  estopped  the  city  from  asserting  any  right 
over  this  property,  which  was,  by  Dwight  Arnold  in  1881, 
sold  to  a  private  owner  by  warranty  deed  which  was  placed 
on  record.  During  most  of  the  time  since  1881  it  has  been 
inclosed  and  used  for  residence  purposes,  of  all  of  which  the 
city  and  the  public  generally  had  knowledge.    The  evidence 
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also  shows  that  in  1906  the  city  purchased  from  Dwight  Ar- 
nold a  sixteen  foot  alley  situated  historically  under  the  same 
conditions  as  the  strip  in  dispute,  and  that  Boise  City  nego- 
tiated with  respondent  Hon  for  the  purchase  of  this  property. 
To  allow  the  city  at  this  late  day  to  completely  reverse  its  at- 
titude and  thus  to  ignore  private  rights  is  to  allow  an  injus- 
tice and  a  wrong  that  is  contrary  to  all  principles  of  right  and 
equity.  {Renter  v.  Lawe,  94  Wis.  300,  59  Am.  St.  Rep.  892, 
68  N.  W.  955,  34  L.  R.  A.  733;  Hesse  v.  Strode,  10  Ida.  250, 
77  Pac.  634;  City  of  Los  Angeles  v.  Cohn,  101  Cal.  373,  35 
Pac.  1002.)  The  levjnng  and  collecting  of  taxes  alone  is 
such  conduct  as  will  estop  a  city.  {Simplot  v.  Dubuque,  49 
Iowa,  630.) 

SULLIVAN,  J. — ^This  is  an  action  in  ejectment  brought  by 
Boise  City,  a  municipal  corporation,  against  Robert  Hon  .to 
oust  him  from  a  strip  of  land  which  is  described  by  metes  and 
bounds  in  the  complaint,  and  lies  between  blocks  1  and  20  in 
what  is  known  as  Arnold's  Addition  to  Boise  City. 

The  answer  puts  in  issue  many  of  the  material  allegations 
of  the  complaint,  and  avers  that  since  the  18th  day  of  April, 
1905,  defendant  has  been  the  owner  of,  and  in  the  x>ossession 
of,  and  entitled  to  the  possession  of,  said  premises,  and  that  he 
and  his  grantors  have  been  the  successive  owners  of  and  in 
the  possession,  adversely  to  all  the  world,  of  said  premises  for 
more  than  twenty-eight  years  immediately  preceding  the  com- 
mencement of  this  action,  and  that  the  plaintiff  during  all 
of  said  time  had  not  any  right,  title,  interest  or  easement  in, 
to,  on,  over  or  across  said  described  premises,  or  any  part 
thereof,  and  prays  that  the  plaintiff  take  nothing  by  its  ac- 
tion. 

The  cause  was  tried  by  the  court  without  a  jury  and  find- 
ings of  fact,  conclusions  of  law  and  judgment  were  found, 
entered  and  made,  in  favor  of  the  defendant,  who  is  respond- 
ent here.    The  appeal  is  from  the  judgment. 

Two  errors  are  specified  and  relied  on:  (1)  Error  in  enter- 
ing judgment  for  the  defendant;  (2)  Error  in  admitting  evi- 
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decce  as  to  the  city  taxes  paid  by  respondent  and  his  prede- 
cessors in  interest  on  the  property  in  controversy. 

It  appears  from  the  record  that  in  1878,  one  Dwight  Ar- 
nold platted  an  addition  to  Boise  City,  of  which  the  land  in 
controversy  is  a  part,  and  filed  said  plat  for  record  in  the 
oflSce  of  the  recorder  of  Ada  county,  and  again  in  1888  said 
Arnold  filed  an  amended  plat  to  Arnold's  Addition  to  Boise 
City  in  the  recorder's  office  of  Ada  county,  which  amended 
plat,  so  far  as  blocks  and  streets  were  concerned,  is  identically 
the  same  as  the  first  plat  filed.  On  both  of  said  plats  the 
land  in  controversy  was  marked  as  a  street,  it  being  the  ex- 
tension of  Ninth  street  of  Boise  City.  The  record  also  shows 
that  said  Arnold  sold  and  conveyed  lots,  blocks  and  parcels  of 
the  land  so  platted  in  accordance  with  and  by  express  refer- 
ence to  said  plats,  and  fronting  on  the  land  in  controversy 
which  was  designated  on  said  plat  as  a  street,  and  the  convey- 
ance to  Hon's  predecessor  in  interest  to  the  land  in  contro- 
versy was  made  subsequent  to  the  filing  of  the  original  plat. 

It  also  appears  from  the  record  that  the  city  limits  of  Boise 
City  were  extended  by  act  of  the  Legislature  in  1885  to  in- 
clude said  Arnold's  Addition.  It  was  thus  placed  within  the 
corporate  limits  of  Boise  City  by  act  of  the  legislature 
prior  to  the  filing  of  the  amended  plat  on  April  25,  1888.  It 
also  appears  from  the  evidence  that  a  large  portion  of  the 
tract  in  controversy  had  been  inclosed,  a  part  of  the  time,  at 
least,  for  the  past  twenty-six  years,  and  that  there  was  a 
small  shack  or  house  thereon,  and  that  there  had  been  very 
little  travel  on  said  tract 

Prior  to  1893,  we  had  no  statute  on  the  subject  of  laying 
out  city  and  village  lots  and  blocks,  streets  and  alleys,  filing 
plats  thereof,  and  dedicating  streets  and  alleys  to  public  use. 
It  is  the  contention  of  counsel  for  respondent  that  there  was 
no  acceptance  of  this  dedication  by  Boise  City  or  the  pub- 
lic. We  cannot  concur  with  that  contention.  Arnold's  Ad- 
dition was  platted  and  laid  out  as  an  addition  to  Boise  City, 
and  lots  and  blocks  were  sold  therein  with  reference  to  such 
plat,  and  the  act  of  the  legislature  extending  the  corporate 
limits  of  Boise  City  so  as  to  include  said  addition  was  clearly 
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an  implied  acceptance  thereof  by  the  city.  However,  regard- 
less of  that  fact,  we  think  the  dedication  was  complete  when 
Arnold  platted  said  land  and  filed  a  plat  for  record  and  sold 
lots  with  reference  to  said  plat. 

Judge  Elliott  in  his  work  on  Boads  and  Streets,  2d  ed., 
states: 

Sec.  117.  **  Dedication  may  be  established  against  the 
owner  of  the  soil  by  showing  that  he  has  platted  the  ground 
representing  streets  and  alleys  on  the  plat,  and  has  sold  lots 
with  reference  to  it  ...  .  Ordinarily  the  sale  of  a  single  lot 
with  reference  to  the  plat  will  complete  the  dedication.** 

Sec.  118.  '^An  owner  who  makes  a  plat  on  which  spaces 
are  left  indicating  the  dedication  of  roads  or  streets  and  sells 
lots  with  reference  to  the  plat  cannot  recall  his  dedication, 
for  he  leaves  the  streets  to  be  opened  by  the  proper  local  au- 
thorities at  such  time  as  the  public  interests  may  require  and 
of  this  the  local  authorities  are  the  judges." 

In  13  Cyc,  at  p.  455  et  seq.,  it  is  stated: 

"Where  the  owner  of  real  property  lays  out  a  town  upon  it 
and  divides  the  land  into  lots  and  blocks,  intersected  by 
streets  and  alleys  and  sells  any  of  the  lots  with  reference  to 
such  plan,  or  where  he  sells  with  reference  to  the  map  of  a 
town  or  city  in  which  his  land  is  so  laid  off,  he  thereby  dedi- 
cates the  streets  and  alleys  to  the  use  of  the  public 

The  reason  is  that  the  grantor,  by  making  such  a  conveyance, 
is  estopped  as  well  in  reference  to  the  public  as  to  his  grantees, 

from  denying  the  existence  of  the  easement According 

to  the  great  weight  of  authority,  a  dedication  made  as  herein- 
before described  is  irrevocable,  and  the  dedicator  is  forever 
concluded  from  exercising  any  authority  or  setting  up  any 
title  to  the  same.  And  that,  too,  although  there  has  been  no 
formal  acceptance  by  the  public  authorities.  Nor  is  the  irrev- 
ocable character  of  the  dedication  affected  by  the  fact  that 
the  property  is  not  at  once  subjected  to  the  use  as  designed." 

In  Abbott's  Municipal  Corporations,  sees.  729  and  730,  it 
is  said: 
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*'The  act  of  filing  and  recording  a  plat  or  map  is  sufficient 
to  establish  the  intent  on  the  part  of  the  owner  to  make  a  do- 
nation to  the  public/' 

**The  mere  filing  of  a  map  or  plat,  not  sufficient  under  the 
statutes,  or  the  making  of  a  survey  and  the  marking  of  land 
surveyed  into  square  blocks,  streets,  alleys  and  parks,  may 
not  of  itself  be  considered  such  an  act  as  will  constitute  a 
dedication  to  the  public  of  a  part  of  the  property.  But  if 
the  owner  makes  sales  of  property  with  reference  to  such  sur- 
vey or  plat  and  representations  in  aflEecting  the  sales  in  re- 
gard to  the  location  of  streets,  squares,  parks  or  other  public 
grounds,  a  dedication  of  these  necessarily  follows:  The  cases 
Are  many  and  establish  this  proposition  beyond  controversy.  *' 

In  the  case  of  the  City  of  Corsicana  v.  Zom,  97  Tex.  317, 
78  S.  W.  924,  the  question  arose  as  to  whether  the  filing  of  a 
plat  showing  street  dedications  and  the  sale  of  lots  according 
to  said  plat  amounted  to  a  dedication  of  such  streets,  and  also 
if  under  such  dedication  the  city  was  authorized  to  enter  upon 
«aid  streets.    In  deciding  that  case,  the  supreme  court  said : 

*'The  effect  of  a  deed,  then,  from  Mrs.  Zom  and  her  hus- 
band to  the  different  purchasers  was  to  convey  to  such  pur- 
chasers the  right  that  they  and  all  persons  should  be  per- 
mitted to  use  the  streets  and  alleys  for  the  purposes  desig- 
nated upon  the  said  plat  for  all  time,  and  this  conveyance 
vested  in  the  public  and  in  the  city  of  Corsicana  as  the  organ- 
ized representative  of  the  public,  the  right  to  take  possession 
of  and  use  said  streets  and  alleys  whenever  the  progress  and 
development  of  the  town  should  make  it  necessary  so  to  do. 
It  is  objected  on  the  part  of  Mrs.  Zom  that  there  has  been  no 
acceptance  by  the  city  of  the  dedication.  There  was  no  ne- 
cessity for  such  acceptance,  for  the  right  which  vested  in  the 
purchasers  of  the  different  lots  and  through  them  in  the  pub- 
lic was  irrevocable.  It  was  not  expected  that  the  streets  and 
alleys  should  all  be  opened  at  once,  but  as  is  well  known  in  the 
history  of  such  transactions,  many  years  might  elapse  before 
the  settlement  of  that  part  of  the  city  would  require  the  use 
of  such  streets.'' 
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Tie  li!^  :'  ti*  «»e  K»  7^'^  tsLjTOTOi  t.>  tiicse  of  the 
caM-  ki  itir.  Att:*.'-!  i*»L.^:^  «r?'!-*3  r  j  plat  azid  sold  lots  in 
rdrT'rZf'^  "y,-  TZf-:.  clki-  Az  '±fi  t::=>»  fa:i  -ifiifati-^o  was  made 
ttrrr*  -whi  -.:  rf^•^-«fi:t7  f  :r  Btiia**  Ctj  v-  :r-r^  said  streets,  as 
ti^  r-':  -i*::.  -  azi  inx*i  ia  tiii  si^rtxs  of  tl»  e:ty  did  not 
warriJi^  it.  :-r:  Tb*  f  t.-^re  ^r  r-^y ■»-!':  of  the  <-:ty  to  open  said 
•tr-rrt*  4:  tJL-e  tln-e  '.f  ri-r  'ie:  -i:.  zl  dii  2-:<  take  away  from 
:t  :.-:*  rl/rit  >'*^-rr*i  **j  il*  >ri .^i^:.^  :f  Ara-"M  to  it,  to  wit, 
'  tr*^  r.zT.z  to  07^=.  saii  streets  wL-^a  tiie  necessities  of  the  city 
and  of  the  ::. -^r^ria^i  p-T-ilitica  of  thit  section  made  it  neces- 
fiAry.  Art: . *  : '«  -^-r  •: f  ir-i:  ?a::  -a  wis  s»i5e:ent'y  aeeepted  by 
the  public  wbrn  v.tae  of  its  metn'^rs  acted  upon  his  offer  and 
parchas^i  k^s  with  rrferen^e  to  the  pLit  died  by  him.     (See  \ 

Sof^byrn  i\  Ci'y  of  Af^^r^o    Tex.  Civ.  App.),  93  S.  W.  473.)  | 

In  the  ease  of  Tn.*U^4  r.  Cjfy  of  Hobok€n.  33  N.  J.  L.  13,  | 

97  Am   Dec.  €96,  the  d-r^triue  of  dedication  by  the  filing  of  I 

maps  and  the  sale  of  lota  with  reference  thereto  is  held  and 
approved.  I 

In  the  case  of  the  Mayor  r.  Ford,  43  N.  J.  L.  292,  the  eonrt, 
after  holding  that  the  platting  of  a  tract  of  land  as  bnilding 
lots,  selling  some  of  them  by  reference  to  such  plat  and  mark- 
ing a  small  section  as  a  park,  amounts  to  a  dedication  of  such 
small  section  as  a  public  park,  gives  its  reason  for  coming  to 
that  conclusion  in  the  following  language,  to  wit: 

**Ab  the  practice  of  selling  city  lots  by  reference  and  in 
conformity  to  maps  of  this  description  is  very  prevalent  in 
this  state,  public  i)olicy  seems  to  require  that  the  legal  conse- 
quences of  sales  under  such  conditions  should  be  neither  un- 
certain nor  obscure;  and  such  beneficial  results  can  be  se- 
cured only  by  maintaining  that  the  rule  established  by  the 
case  just  cited  {Price  v.  Inhdbitwiis  of  Plainfield,  40  N.  J.  L. 
608)  is  not  to  be  frittered  away  by  frivolous  circumstances,  or 
other  vague  indications  of  an  intention  inconsistent  with  the 
presumption  from  the  specified  acts,  of  a  dedicatory  design. 
The  reasonable  inference  from  the  existence  on  a  map  of  this 
description  of  a  tract  marked  off  as  a  park  or  other  public  im- 
provement is  that  such  easement  is  intended  to  give  value  to 
the  adjacent  lots,  and  after  such  inference  has  been  drawn 
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and  sales  effected  on  that  footing,  the  burden  should  be 
thrown  on  the  vendor  to  show,  by  the  clearest  proofs,  that  the 
inference  thus  made  was  unwarranted. " 

The  language  there  used  is  peculiarly  applicable  to  a  grow- 
ing city  where  addition  after  addition  has  been  platted,  such 
plats  recorded,  and  the  sale  of  lots  to  purchasers,  and  where 
that  is  done,  the  public  in  general  are  entitled  to  the  benefits 
accruing  by  reason  of  a  dedication  of  the  grounds  indicated 
on  such  plats  for  streets  or  other  public  purposes. 

It  was  held  in  Weiss  v.  Taylor,  144  Ala.  440,  39  South.  519, 
that  '*When  lots  are  sold  with  reference  to  a  recorded  plat, 
a  dedication  of  the  streets  and  alleys,  as  laid  out  in  such  plat, 
is  perfected. ''  No  ofGlcial  affirmative  action  on  the  part  of 
the  city  was  necessary  as  the  right  vested  in  the  public  by 
some  of  its  members  purchasing  lots  in  accordance  with  the 
plat. 

Upon  this  question  see  Oarvey  v,  Harbison-Walker  Refrac- 
tory Co,,  213  Pa.  St.  177,  62  Atl.  778 ;  In  re  Southwestern  etc. 
Normal  School,  213  Pa.  St  244,  62  Atl.  908;  Lins  v.  Seefeld, 
126  Wis.  610,  105  N.  W.  917;  City  of  Mobile  v.  Fowler,  147 
Ala.  403,  41  South.  468;  Thorpe  v.  Clanton  (Ariz.),  85  Pac. 
1061 ;  Rhodes  v.  Town  of  Brightwood,  145  Ind.  21,  43  N.  E. 
942. 

The  underlying  principle  supporting  the  doctrine  of  estop- 
pel is  applicable  to  this  case  considered  from  the  standpoint 
of  the  donor.  It  is  based  on  the  idea  that  a  man  shall  not  do- 
feat  his  own  act  or  deny  its  validity  to  the  prejudice  of  an- 
other. 

It  is  useless  for  us  to  cite  other  cases  upon  this  proposition, 
but  there  are  many  well-considered  cases  holding  that  dedi- 
cation is  complete  when  a  plat  is  filed  showing  streets  and  al- 
leys thereon  and  sales  are  made  with  reference  thereto,  and 
that  such  dedication  is  irrevocable,  and  does  not  require  an 
acceptance  on  the  part  of  the  city,  and  we  will  content  our- 
selves with  citing  a  few  of  those  cases:  Steel  v.  City  of  Port- 
land, 23  Or.  176,  31  Pac.  479 ;  Hogue  v.  City  of  Albina,  20  Or. 
182,  25  Pac.  386,  10  L.  B.  A.  673 ;  Carter  v.  City  of  Portland, 
4  Or.  339;  Evam  v.  Blankenship,  4t  Ariz.  307,  39  Pac.  812; 
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Co.  r.  C  ••/  o'  .>:.  Pi'.;,  ri  il^is.  1.  6:3  N.  W.  96,  240. 

Und-^r  the  proTs  :i3  of  scir.  ?5.  of  an  art  foncemmg  eities 
and  nilazrs,  ajrniT^  >IarA  4,  lSl^3  -.ScaB.  Laws  1893, 
127  ■ .  plats  of  town  may  be  racated  by  m  written  instrument 
by  the  propria*,  or  at  any  time  before  any  lots  are  sold,  and  in 
e2»>  lots  hare  been  sold,  the  plat  may  be  raeated  by  all  of  the 
owners  of  the  lots  joining  in  saeh  written  instrument,  neither 
of  whi^h  has  be«i  doce  in  this  cascL  That  law,  however,  did 
rot  go  into  effert  until  March  4. 1S93- 

The  respondent  purchased  nnder  a  deed  referring  to  a  map 
upon  which  are  laid  out  streets  and  alleys,  and  he  eannot  be 
regarded  as  ignorant  of  soeh  streets  and  alleys  as  defined 
npon  the  map,  and  is  bound  thereby.  (Smith  v.  City  of  Nnh 
vasofa,  72  Tex.  422,  10  S.  W.  414.>  It  is  weU  settied  that 
when  a  plat  is  referred  to  in  a  deed  for  a  description  of  prem- 
ises conveyed,  all  the  particulars  appearing  npon  the  plat  are 
to  be  regarded  as  e3q)ressly  recited  in  the  deed.  {Bartleii  v. 
City  of  Bangor,  67  Me.  460;  Fox  v.  Suyar  B.  Co.,  109  Mass. 
292.) 

Certain  eyidence  was  admitted  as  to  the  payment  of  tares 
on  the  property  in  controversy  by  Hon  and  his  predecessors. 
This  evidence  was  admitted  over  the  objection  of  appellant. 
This  was  clearly  error.  The  assessor  and  tax  collector  had  no 
authority  to  assess  streets  and  alleys  or  any  public  property 
exempt  from  taxation,  and  such  unauthorized  acts  would  not 
deprive  the  public  or  those  who  had  purchased  lots  with  refer- 
ence to  the  plat  of  the  rights  which  they  had  previously  ac- 
quired by  reason  of  the  dedication.  {Rhodes  v.  Town  of 
Brightwood,  supra.) 

In  the  case  of  the  Toum  of  San  Leandro  v,  LeBreton,  72  Cal. 
170,  13  Pac.  405,  a  similar  contention  was  made  as  to  the 
taxes  and  street  assessments  levied  upon  property  which  had 
been  dedicated  to  the  public,  and  it  was  there  held  that  when 
the  park  referred  to  was  dedicated  to  the  use  Of  the  public,  it 
became  a  part  of  the  public  grounds  of  the  town  and  could  not 
be  legally  assessed  or  taxed  for  state,  county  or  municipal 
purposes,  and  that  the  erroneous  action  of  the  officers  in  that 
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respect  could  not  impair  the  right  of  the  public  nor  confer 
right  upon  the  defendants,  and  that  the  doctrine  of  estoppel 
had  no  application.  Neither  the  city- officers  nor  any  other 
public  oflBcer  would  have  any  power  to  defeat  the  right  of  the 
public  in  property  thus  dedicated  to  public  use.  {Sanborn  v. 
City  of  Amarillo,  supra;  Ellsworth  v.  City  of  Orand  Rapids, 
27  Mich.  256.) 

Counsel  for  appellant  cites  Hesse  v.  Strode,  10  Ida.  250,  77 
Pac.  634.  That  action  was  brought  to  quiet  title  to  a  strip  of 
ground  two  feet,  nine  inches  wide  oflf  of  the  east  side  of  the 
west  half  of  lot  8,  block  7  of  the  original  townsite  of  Boise 
City.  It  appears  that  the  city  erected  a  fire-engine  house  on 
the  lot  adjoining  in  1884,  and  it  extended  on  to  the  east  side 
of  said  lot  8,  two  feet  and  nine  inches,  and  has  remained  there 
ever  since.  It  appears  that  the  city  assessed  for  taxation  said 
entire  lot  to  the  owner  and  collected  and  received  special  taxes 
for  street  paving,  sidewalks,  sprinkling  and  other  city  pur- 
poses, and  it  was  held  by  this  court  that  under  the  facts  of 
that  case,  the  city  was  estopped  from  claiming  title  to  said  two 
feet,  nine  inches  by  adverse  possession.  The  city  had  not  paid 
the  taxes  but  the  holder  of  the  legal  title  had,  and  had  paid 
them  voluntarily.  The  rule  laid  down  there  haa  no  applica- 
tion to  the  case  at  bar. 

The  judgment  is  reversed  and  the  cause  remanded,  with  di- 
rections to  the  lower  court  to  make  proper  findings  and  enter 
judgment  in  favor  of  the  city,  granting  to  it  restitution  of  said 
premises,  with  costs  of  this  appeal  in  favor  of  the  appellant. 

Ailshie,  C.  J.,  and  Stewart,  J.,  concur.  ! 
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(February  11,  1908.) 

RUSSELL  &  BARBOUR,  RespondentB,  v.  J.  G.  LAMBERT, 

Appellant. 

[94  Pac.  54.] 

OOMFBOMISE — ^MODinXD  AOBEEMENT — CONSIDERATION. 

1.  Where  parties  have  been  doing  business  under  a  written  agree- 
ment, and  differences  and  contingencies  arise  which  were  not  fore- 
seen and  provided  for  by  the  agreement,  and  they  thereafter  make 
an  additional  or  subsequent  agreement  "in  order  to  avoid  compli- 
cations" and  for  the  purpose  of  fixing  a  basis  on  which  their  set- 
tlement shall  be  had,  the  consideration  for  the  latter  agreement  la 
sufficient  in  law,  and  will  not  be  disregarded  by  the  courts  for  want 
of  consideration,  although  no  pecuniary  consideration  passed. 

2.  The  settlement  of  disputes  and  fixing  a  basis  on  which  such 
settlement  shall  be  made  is  a  sufficient  consideration  for  an  agree- 
ment or  contract  of  compromise. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Seventh  Judicial 
District,  for  the  County  of  Washington.  Hon.  Ed.  L.  Bryan, 
Judge. 

Action  for  debt.  'Judgment  for  plaintiffs.  Defendant 
moved  for  a  new  trial  and  appealed  from  the  judgment  and 
order  denying  his  motion.     Affirmed. 

L.  L.  Feltham,  for  Appellant. 

^'A  compromise  and  settlement  must,  like  all  other  con- 
tracts, be  supported  by  a  sufficient  consideration  or  it  cannot 
be  enforced."  (8  Cyc.  504;  Thompson  v.  EudginSy  116  Ala. 
93,  22  South.  632.). 

*'The  real  consideration  which  each  party  receives  under 
such  a  compromise  is,  according  to  some  authorities,  not  the 
sacrifice  of  the  right,  but  the  settiement  of  the  dispute."  (8 
Cyc.  512.) 

The  compromise  agreement  was  incomplete  and  bound  no 
one.    Its  very  language  was, ' '  In  order  to  avoid  complications. 
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I  agree  to  pay  (certain  definite  wages)  and  ....  all  actual 
expenses  of  logging  and  cutting  lumber  as  per  above,  expenses 
to  be  accounted  for  by  accounts  and  receipts."  These  words 
called  for  an  accounting  that  was  satisfactory  to  the  appellant. 

L.  L.  Burtenshaw,  for  Respondents. 

"A  written  executory  contract  may  be  modified  by  a  subse- 
quent agreement  between  the  parties,  founded  upon  no  other 
consideration  than  the  assent  of  the  parties."  {Warren  & 
Lanier  v.  Cash,  143  Ala.  158,  39  South.  124 ;  Reuge  v.  Oates, 
71  Wis.  634,  38  N.  W.  181 ;  Izard  v.  Kimmel,  26  Neb.  51,  41  N. 
W.  1068;  Frey  v.  Clifford,  4A  Cal.  341;  Belloc  v.  Davis,  38 
Cal.,  256;  Naglee  v.  Lyman,  14  Cal.  450;  Tassault  v.  Edwards, 
43  Cal.  458.) 

AILSHIE,  C.  J. — This  action  was  commenced  by  the  plain- 
tiffs to  recover  from  the  defendant  for  labor  and  cost  and  ex- 
penses of  logging  and  cutting  timber  for  the  defendant  and 
for  the  delivery  of  certain  lumber  and  material  at  the  places 
specified  in  the  contract.  The  original  contract  between  the 
plaintiffs  and  defendant  was  in  the  nature  of  a  lease  whereby 
the  defendant  leased  and  let  to  the  plaintiffs  a  certain  sawmill 
belonging  to  defendant.  The  plaintiffs,  among  other  things, 
were  to  cut  a  large  quantity  of  lumber  and  receive  specified 
compensation  therefor,  together  with  certain  compensation  for 
the  delivery  of  the  lumber  at  the  market  places.  Thereafter 
some  differences  and  disputes  and  disagreements  arose  between 
the  lessees  and  th%  owner  of  the  mill,  the  outcome  of  which 
was  that  the  mill  was  turned  back  to  the  owner,  the  appellant 
herein.  By  paragraph  7  of  plaintiffs'  complaint,  they  allege 
that  on  October  11,  1906,  they  turned  over  to  the  defendant 
the  sawmill  and  all  property  received  from  him  under  the 
original  contract,  and  that  they  then  and  there  attempted  to 
make  settlement  with  defendant,  but  were  unsuccessful  in 
making  any  settlement  at  that  time.  By  paragraph  8  they  al'- 
lege  that  on  October  13th,  "in  order  to  effect  a  settlement,  and 
to  avoid  litigation  and  farther  trouble,  the  said  parties  plain- 
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tiff  herem  entered  into  the  following  agreement  with  the  said 
defendant: 

"  'Conncfl,  Idaho.  Saw  Mill,  Oct  13th,  1906. 

"  *In  order  to  avoid  eomplieations,  I,  J.  6.  Lambert,  agree 
to  pay  Russell  &  Barbour  $75.00  Per  month  each  counting  26 
days  a  month  and  allowing  full  time,  except  Sundays,  from 
the  17th  day  of  July,  1906.  till  the  evening  of  the  11th  day  of 
October,  1906.  above  actual  expense  of  logging  and  cutting 
timber  during  the  above  stp.ted  time  by  the  said  Bussell  &  Bar- 
bour, and  I,  J.  6.  Lambert,  agree  to  pay  all  actual  expenses  of 
logging  and  cutting  lumber  as  i)er  above,  exx>enses  to  be  ac- 
counted for  by  accounts  and  receipts. 

**  *We,  the  undersigned,  mutually  agree  to  the  foregoing. 

"  *  J.  G.  LAMBERT. 
"  *R.  M.  BARBOUR. 
"  'GEO.  T.  RUSSELL.'  ** 

By  paragraph  9  plaintiffs  allege  that  on  October  15th,  they 
demanded  settlement  with  the  defendant  in  pursuance  with 
and  according  to  the  terms  of  the  additional  or  supplemental 
agreement  of  October  13th,  and  that  the  defendant  neglected 
and  refused  to  pay  them.  The  defendant  demurred  to  the 
complaint  and  also  moved  to  strike  these  three  paragraphs,  7, 
8  and  9,  from  the  complaint.  The  court  overruled  the  de- 
murrer and  also  the  motion,  and  the  appellant  assigns  that 
action  as  error.  It  is  argued  that  this  agreement  of  October 
13,  1906,  was  a  compromise  agreement  and  was  without  con- 
sideration. The  objection  is  not  well  taken.  The  agreement 
was  made  af t^r  the  happening  of  contingencies  not  foreseen  in 
the  original  agreement.  The  appellant  had  taken  back  the 
mill  and  the  parties  were  no  longer  operating  under  the  origi- 
nal agreement,  but  were,  on  the  contrary,  having  differences 
and  disputes  as  to  a  proper  settlement  for  the  time  the  plain- 
tiffs had  been  in  possession  of  the  property  and  been  cutting 
lumber.  The  settlement  of  that  dispute  and  the  fixing  of  a 
definite  basis  upon  which  settlement  could  be  made  was  within 
itself  a  suflBcient  consideration  for  the  new  agreement.  The 
first  clause  in  the  agreement,  namely,  "in  order  to  avoid 
complications"  indicates  the  purpose  of  the  agreement.    A 
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sufficient  consideration  is  shown  for  the  agreement  to  enable 
plaintiffs  to  maintain  their  action  thereon.  {Elliott  v.  Howi- 
son,  146  Ala.  568,  40  South.  1018;  Ruege  v.  Gates,  71  Wis.  634, 
38  N.  W.  181;  8  Cyc.  509-512.) 

It  is  further  contended  by  the  appellant  that  the  respond- 
ents failed  to  comply  with  that  part  of  the  agreement  of  Octo- 
ber 13th  wherein  it  is  stipulated,  **  expense  to  be  accounted  for 
by  accounts  and  receipts.*'  This  contention  is  not  supported 
by  the  record.  The  plaintiffs  substantially  complied  with  the 
requirement  in  furnishing  bills,  receipts  and  vouchers  upon 
which  a  settlement  was  asked. 

The  record  contains  a  long  list  of  assignments  of  error,  all 
of  which  go  to  rulings  of  the  court  in  admission  of  evidence 
and  rejection  of  proofs  offered  and  to  the  sufficiency  of  the 
evidence  to  justify  the  findings  and  judgment.  After  an  ex- 
amination of  these  assignments  and  specifications  of  error,  and 
the  record  upon  which  they  depend,  we  are  satisfied  that  no 
prejudicial  or  substantial  error  has  been  committed  and  that 
the  judgment  in  this  case  should  be  affirmed.  In  this  view  of 
the  case  it  would  serve  no  useful  purpose  to  consider  or  dis- 
cuss these  assignments  further  in  this  opinion.  The  judgment 
is  affirmed,  with  costs  in  favor  of  respondents. 

Sullivan,  J.,  and  Stewart,  J.,  concur. 
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(FcbriAiy  11,  1908.) 

EGBERT  S.  BRAGAW.  as  State  Auditor,  Plaintiff,  ▼. 
FRANK  R.  GOODING.  Gov-rnor.  ROBERT  LANSDON, 
Secretary  of  State,  J.  J.  GUHEEN.  Attorney  General, 
Comprising  the  State  Board  of  Examiners,  Defendants. 

[94  Pic  438.] 

Claims  Agaisst  ths  8tats— ^ats  Boabd  €fr  BzAifnnBBS — Powk»-* 
Bemkdt  Whbs  8rAis  Boakd  DiSAUiOws  Ct^nfs— PaomBnioif. 

L  Under  see.  4994,  Ber.  Stat,  tke  writ  of  piohibitioii  is  the 
eounterpart  of  the  writ  of  mandate.  It  mirests  the  proceediBgB  of 
may  tribunal,  corporation,  board,  or  person  when  soeh  proceedings  are 
without  or  in  excess  of  the  jorisdietion  of  soch  tribiinal,  eorporation, 
person  or  board. 

2.  Under  see.  18,  art.  4  of  the  constitution,  the  governor,  secretary 
of  state  and  attomej  general  are  constituted  as  the  state  board  of 
examiners,  with  power  to  examine  all  claims  against  the  state,  except 
salaries  or  compensation  of  officers  fixed  bj  law,  and  perform  saeh 
other  duties  as  may  be  prescribed  by  law. 

3.  The  aet  of  March  9,  1905  (Sess.  Laws  1905,  p.  366),  passed  ia 
pursuance  of  the  prorisions  of  sec  18,  art.  4  of  the  eonstitntion, 
makes  it  the  duty  of  the  state  board  of  examiners  to  examine  all 
claims  against  the  state,  except  salaries  and  compensation  of  officers 
fixed  by  law,  and  empowers  said  board  to  approve  or  disapprove  any 
claim  or  demand  against  the  state,  or  any  item  thereof,  and  author- 
izes said  board  to  recommend  a  less  amount  in  payment  of  the  whole^ 
or  any  item  thereof. 

4.  Under  sec  18,  art.  4  of  the  state  constitution,  and  the  act  of 
March  9,  1905,  the  state  board  of  examiners  may  disallow,  in  whole 
or  in  part,  any  claim  presented  by  a  state  officer,  for  services  for 
clerk  hire,  in  his  said  office. 

5.  The  courts  have  no  power  or  authority  to  set  aside  or  reverse 
the  action  of  the  state  board  of  examiners  in  disallowing,  in  whole 
or  in  part,  any  claim  presented  against  the  state. 

6.  In  a  ease  where  the  state  board  of  examiners  unjustly  disallows 
a  claim  against  the  state,  the  claimant  has  his  remedy  under  sec  10, 
art.  5  of  the  constitution  of  this  state,  by  applying  to  this  court  to 
hear  said  claim,  and  securing  a  recommendatory  judgment  of  this 
eourt,  to  be  presented  to  the  next  legislature  for  its  action. 

(Syllabus  by  the  court.) 
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An  original  proceeding  in  this  court  for  a  writ  of  prohibi- 
tion. 


C.  H.  Libby,  for  Plaintiff,  files  no  brief. 

J.  J.  Guheen,  Attorney  General,  and  Edwin  Snow,  for  the 
State. 

The  legislature  conferred  absolute  power  and  authority 
upon  the  board  to  approve  or  disapprove,  item  by  item,  claims 
presented  against  the  state,  and  allow  or  disallow  them  in 
whole  or  in  part.  They  were  given  by  the  statute  and  the  con- 
stitution full  and  complete  authority  in  the  matter  of  exam- 
ing  and  passing  on  claims  against  the  state.  {Pyke  v.  Steuiu 
enhcrg,  5  Ida.  614,  51  Pac.  614.) 

The  action  complained  of  is  not  in  excess  of  the  jurisdiction 
of  the  board,  and  does  not  come  within  the  scope  of  the  writ 
of  prohibition.  {Stein  v.  Morrison,  9  Ida.  426,  75  Pac.  246; 
Rust  V.  Stewart,  7  Ida.  558,  64  Pac.  222 ;  In  re  Francis,  7  Ida. 
98,  60  Pac.  561 ;  Denning  v.  City  of  Moscow,  11  Ida.  415,  83 
Pac.  339 ;  In  re  MUler,  4  Ida.  711,  43  Pac.  870 ;  BeUevue  Water 
Co.  V.  Stockslager,  4  Ida.  636,  43  Pac.  568.) 

STEWART,  J.— The  plaintiff  in  his  affidavit  for  the  writ 
of  prohibition,  as  applied  for  in  this  action,  styles  the  action 
as  follows:  "In  the  Matter  of  the  Application  of  Robert  S. 
Bragaw,  State  Auditor  of  the  State  of  Idaho,  for  the  Issuance 
of  a  Writ  of  Prohibition  to  Prank  R.  Gooding,  Robert  Lans- 
don  and  J.  J.  Guheen,  constituting  and  comprising  the  Board 
of  Examiners.'*  The  action  should  have  been  styled  as  re- 
formed and  styled  in  this  opinion.     (Sec.  4955,  Rev.  Stat.) 

This  is  an  original  application  for  a  writ  of  prohibition. 
Robert  S.  Bragaw,  the  plaintiff,  in  his  affidavit  for  the  writ, 
alleges  that  he  is  the  state  auditor  of  the  state  of  Idaho,  and 
as  such  has  authority  to  employ  an  assistant  and  clerk  for  the 
proper  conduct  of  the  business  of  his  office ;  that  by  an  act  of 
the  legislature,  approved  March  14,  1907,  there  was  appro- 
priated for  the  purpose  of  conducting  the  business  of  the  office 
Idaho,  VoL  14—19 
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of  state  auditor,  the  sum  of  $20,000,  and  that  in  accordance 
with  the  authority  in  him  vested,  he  employed  as  clerks  to  as- 
sist him  in  conducting  the  business  of  his  office,  Clara  H. 
Bragaw  at  an  agreed  salary  of  $100  per  month,  and  Robert  S. 
Bragaw,  Jr.,  at  an  agreed  salary  of  $135  per  month,  and  that 
such  employment  of  said  clerks  was  necessary  for  the  proper 
conduct  of  the  business  of  said  office,  and  that  the  agreed  sal- 
I  ary  was  fair,  just  and  reasonable ;  that  the  salary  agreed  to  he 
paid  said  clerks  will  not  exceed  the  appropriation  made  for 
the  conduct  of  said  office ;  that  the  plaintiff  presented  to  Frank 
R.  Gooding,  governor,  Robert  Lansdon,  secretary  of  state, 
and  J.  J.  Guheen,  attorney  general,  constituting  and  compris- 
ing the  state  board  of  examiners,  claims  of  said  clerks,  in 
proper  form,  for  services  rendered,  and  approved  by  himself 
as  state  auditor,  for  their  examination  and  approval ;  that  said 
board  of  examiners  refused  and  still  refuse  to  allow  any  com- 
pensation to  said  clerks,  except  that  said  board  has  allowed  to 
the  clerk,  Robert  S.  Bragaw,  Jr.,  the  sum  of  $75,  which  is  in- 
adequate for  the  services  rendered ;  that  by  reason  of  the  ac- 
tion of  said  board,  the  affiant  will  be  denied  the  services  of 
said  clerks  in  conducting  the  business  of  his  office,  and  pre- 
vented from  performing  the  duties  of  his  office  as  required  by 
law;  that  the  refusal  of  said  board  to  allow  said  claims  is 
without  right  and  contrary  to  law  and  a  usurpation  of  author- 
ity, and  that  said  board  was  prompted  to  so  act  from  personal,, 
selfish,  pernicious  and  malicious  motives;  that  he  is  without 
other  remedy,  and  for  that  reason  makes  this  application  for 
a  writ  of  prohibition,  and  asks  that  said  board  be  directed 
and  commanded  to  allow  the  claims  of  the  clerks  so  presented 
by  him. 

To  this  affidavit  the  defendants  filed  a  demurrer  on  the 
ground  that  the  affidavit  fails  to  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  The  cause  was  argued  and  submitted 
on  the  demurrer  to  the  affidavit.  Under  the  facts  alleged,  is 
the  plaintiff  entitled  to  a  writ  of  prohibition!  Sec.  4994, 
Rev.  Stat.,  provides:  "The  writ  of  prohibition  is  the  counter- 
part of  the  writ  of  mandate.  It  arrests  the  proceedings  of 
any  tribunal,  corporation,  board  or  person,  when  such  proceed- 
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ings  are  without  or  in  excess  of  the  jurisdiction  of  such  tribu- 
nal, corporation,  board  or  person."  If  the  state  board  of  ex- 
aminers, in  disallowing  the  claims  set  forth  by  the  petitioner 
did  not  exceed  its  jurisdiction,  then  the  writ  of  prohibition 
will  not  lie. 

Sec.  18,  art.  4  of  the  constitution  of  this  state,  among  other 
things,  provides:  **The  (Governor,  Secretary  of  State,  and  At- 
torney General  ....  shall  constitute  a  Board  of  Examiners, 
with  power  to  examine  all  claims  against  the  state,  except 
salaries  or  compensation  of  ofScers  fixed  by  law,  and  perform 
such  other  duties  as  may  be  prescribed  by  law.'* 

Under  this  provision  of  the  state  constitution,  an  act  was 
passed  and  approved  February  23,  1891,  providing  for  the  or- 
ganization of  said  board,  its  meetings  and  duties.  This  act 
was  re-enacted  and  approved  February  2,  1899,  and  sec.  3  of 
the  same  act  was  amended  by  an  act  approved  March  4,  1903, 
which  latter  act  was  amended  by  an  act  approved  March  9, 
1905  (Sess.  Laws  1905,  p.  366).  Sec.  3,  as  amended  by  the 
act  of  March  9, 1905,  relates  to  the  duties  of  the  state  board  of 
examiners,  and  provides:  "It  shall  be  the  duty  of  the  board 
to  examine  all  claims  against  the  state,  except  salaries  and 

compensation  of  officers  fixed  by  law The  board  may 

approve  or  disapprove  any  claim  or  demand  against  the  state, 
or  any  item  thereof,  or  may  recommend  a  less  amount  in  pay- 
ment of  the  whole,  or  any  item  thereof,  and  a  decision  of  a 
majority  of  the  members  shall  stand  as  the  decision  of  the 
board."  The  claims  involved  in  this  case  were  not  for  sala- 
ries or  compensation  fixed  by  law.  Thus  it  will  be  seen  that 
sec.  18,  art.  4  of  the  constitution  specifically  provides  that  the 
state  board  of  examiners  has  power  to  examine  ''all  claims 
against  the  state,  except  salaries  or  compensation  of  officers 
fixed  by  law,  tod  perform  such  other  duties  as  may  be  pre- 
scribed by  law.**  In  pursuance  of  this  provision  of  the  con- 
stitution, the  various  acts  of  the  legislature  above  referred  to 
have  been  passed,  and  the  act  of  March  9,  1905,  provides  that 
the  board  may  "approve  or  disapprove  any  claim  or  demand 
against  the  state,  or  any  item  thereof,  or  may  recommend  a 
less  amount  in  payment  of  the  whole,  or  any  item  thereof.*' 
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The  constitntion  and  statute  ezpreasly  confer  upon  the  state 
board  of  examiners  power  and  authority  to  examine  all  claims: 
against  the  state,  except  salaries  or  compensation  of  officers 
fixed  by  law,  and  the  act  of  March  9,  1905,  expressly  author- 
izes and  empowers  the  state  board  of  examiners  to  approTe  or 
disapprove  any  claim  or  demand  against  the  state,  or  any  item 
thereof,  and  may  recommend  a  less  amount  in  payment  of 
the  whole.  The  allegations  of  the  petition  clearly  show  that 
the  defendants,  as  the  state  board  of  examiners,  in  disallowing 
one  claim  and  partly  disallowing  another  claim  for  services  as 
clerk  in  the  state  auditor's  office,  acted  entirely  within  their 
jurisdiction  as  conferred  by  the  constitution  and  statute  of 
this  state. 

The  petitioner,  however,  argues  that  if  the  state  board  of 
examiners  has  the  authority  to  disallow  his  claims  for  derk 
hire,  that  it  will  thereby  cripple  the  administration  of  his  office 
and  make  it  impossible  for  him  to  perform  the  duties  pre- 
scribed by  law.  Admitting  this  to  be  a  fact,  it  is  not  a  reason 
why  this  court  should  set  aside  and  annul  the  provisions  of 
the  constitution  and  statutes  of  this  state.  The  plaintiff, 
however,  is  not  without  a  remedy,  as  sec.  10,  art.  5  of  the  con- 
stitution clearly  provides  that  **the  supreme  court  shall  have 
original  jurisdiction  to  hear  claims  against  the  state,  but  its 
decision  shall  be  merely  recommendatory.  No  process  in  the 
nature  of  execution  shall  issue  thereon ;  they  shall  be  reported 
to  the  next  session  of  the  legislature  for  its  action.  *  *  If,  there- 
fore, the  state  board  of  examiners  should  unjustly  disallow 
the  claims  of  the  plaintiff  for  necessary  clerk  hire,  the  consti- 
tution gives  him,  or  such  parties,  the  right  to  bring  an  action 
in  this  court,  and  present  the  facts  with  reference  to  such 
matter ;  and  if  the  court  determine  that  the  state  board  of  ex- 
aminers had  acted  unjustly,  and  that  such  action  deprived  the 
plaintiff  of  the  necessary  clerical  assistance  to  properly  admin- 
ister his  office  as  required  by  law,  this  court  could  enter  a 
recommendatory  judgment  as  provided  by  the  constitution. 
This  judgment  could  be  presented  to  the  next  legislature  for 
its  action.  But  this  court  has  no  authority  to  substitute  the 
state  auditor,  or  any  other  state  officer,  in  place  of  the  state 
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board  of  examiners.  Neither  can  this  court  withdraw  from 
the  state  board  of  examiners  its  power  and  authority  under 
the  constitution  and  statutes  and  confer  such  power  upon  the 
state  auditor,  or  any  other  state  officer. 

If  the  contention  of  the  plaintiff  be  correct,  that  it  was  the 
duty  of  the  state  board  of  examiners  to  allow  the  claims  as  he 
presented  them,  then  there  would  be  no  necessity  for  a  state 
board  of  examiners  so  far  as  the  auditor's  office  was  concerned, 
as  he  would  be  his  own  examining  board  and  could  allow  such 
claims  as  he  might  deem  proper,  so  long  as  the  same  were  with- 
in the  appropriation  made  by  the  legislature.  This,  in  effect, 
would  take  from  the  state  board  of  examiners  the  authority 
expressly  given  it  by  the  constitution  and  laws  of  this  state. 

In  the  case  of  Pyke  v.  Steunenherg,  5  Ida.  614,  51  Pac.  614, 
this  court  said :  **I  suppose  the  intent  and  purpose  of  the  fram- 
ers  of  the  constitution  was  to  establish  a  board  independent  of 
all  other  boards,  whose  duty  it  is  made  to  pass  upon,  'and  ap- 
prove or  disapprove,'  all  claims  against  the  state  not  included 
in  the  classes  excepted.  The  jurisdiction  is  conferred  upon 
this  court  by  the  constitution  (sec.  10,  art.  5)  to  hear  claims 
against  the  state,  and  to  make  decisions  thereon,  which  deci- 
sions 'shall  be  merely  recommendatory';  and  this  court  has  de- 
clined to  hear  any  claims  against  the  state  until  the  same  have 
been  passed  upon  by  the  board  of  examiners.  The  board  of 
examiners  were  created  by,  and  derive  their  jurisdiction  and 
authority  from,  the  same  source  as  this  court,  and,  while  acting 
within  the  scope  of  such  authority,  the  courts  have  no  power  to 
direct  or  control  their  action.  It  is  true  that,  should  the  board 
refuse  to  act  in  a  matter  upon  which  the  law  requires  them 
to  act,  it  is  within  the  legitimate  authority  of  the  courts  to 
compel  them  to  act,  because  as  heretofore  shown  until  they  do 
act  the  claimant  is  debarred  from  further  pursuing  his  rem- 
edy. But  we  know  of  no  authority,  vested  in  this  or  any  other 
court,  which  could  authorize  them  to  direct  how  the  board  of 
examiners  should  act  in  any  case.  To  do  so  would  be,  in  our 
opinion,  to  override  both  the  constitution  and  the  laws,  and 
ijo  substitute  for  a  tribunal  provided  by  the  constitution  one 
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clearly  never  contemplated  by  the  f ramers  of  that  instru- 
ment." 

So,  in  the  case  under  consideration,  had  the  state  board  of 
examiners  refused  to  act,  this  court  could  have  compelled  them 
to  act;  but  the  aflBdavit  shows  that  they  did  act  and  disal- 
lowed, in  whole,  one  claim  and  part  of  the  other.  This  court 
has  no  autl^ority  whatever  to  direct  the  state  board  of  exam- 
iners how  to  act.  The  constitution  creates  the  state  board  of 
examiners  as  a  tribunal,  with  full  power  and  jurisdiction  to 
pass  upon  all  claims  against  the  state,  except  those  specifically 
excepted  by  the  constitution,  and  no  court  or  other  tribunal  is 
authorized  to  set  aside  or  reverse  such  action.  The  demurrer 
will  be  sustained. 

Ailshie,  C.  J.,  and  Sullivan,  J.,  concur* 


(Februaiy  12,  1908.) 


THE  IDAHO  PLACER  MINING  CO.,  LTD.,  a  Corporation, 
Respondent,  v.  CHARLES  GREEN,  Appellant 

[94  P&c.  161.] 

Amended  Pleadings — Judgment  on  Pleadings — ^Denials — ^Beferbb's 
Duties — ^Report, 

1.  Amendments  to  pleadings  rest  largely  in  the  discretion  of  the 
court,  and  unless  the  exercise  of  such  discretion  deprives  the  eom- 
plaining  party  of  some  substantial  right,  it  is  not  error. 

2.  Denial  of  the  facts,  showing  an  indebtedness,  puts  such  facts  in 
issue,  and  requires  the  plaintiff  to  prove  the  same  before  he  can 
recover  a  judgment  thereon. 

3.  When  a  party  moves  for  judgment  on  the  pleadings,  he  not 
only,  for  the  purposes  of  his  motion,  admits  the  truth  of  the  allega* 
tions  of  his  adversary,  but  must  also  be  deemed  to  have  admitted 
the  untruth  of  all  his  own  allegations  which  have  been  denied  by  hiB 
adversary. 

4.  Where  issues  of  fact  are  raised  by  the  pleadings,  which  require 
evidence  to  establish  before  the  court  could  intelligently  determine 
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whether  sneh  issues  are  with  the  plaintiff  or  defendant,  it  is  error  to 
enter  judgment  on  the  pleadings. 

5.  The  failure  to  offer  proof  by  the  party  having  the  affirmative 
is  not  grounds  for  entering  a  judgment  on  the  pleadings. 

6.  A  judgment  on  the  pleadings  is  allowable,  not  because  of  lack 
of  proof,  but  because  of  lack  of  issue. 

7.  The  powers  of  a  referee  are  to  be  determined  by  the  stipulation 
or  order  of  reference. 

8.  Where  a  cause  is  referred  to  a  referee  to  hear  the  testimony 
and  submit  findings  for  the  guidance  of  the  court,  such  referee  has 
no  power  or  authority  to  enter  judgment  on  the  pleadings. 

9.  Where  a  cause  has  been  referred  to  a  referee  to  hear  testimony 
and  submit  findings  to  the  court,  and  he  reports  to  the  court  that 
no  evidence  was  offered,  and  on  that  ground  he  sustained  a  motion 
for  judgment  on  the  pleadings,  and  the  court  approves  such  report 
and  the  findings  of  the  referee,  the  same  is  error  both  on  the  part 
of  the  referee  and  the  court. 

10.  A  finding  of  the  court  that  the  sum  of  $10,000  came  into  the 
hands  of  the  defendant,  and  the  defendant  expended  the  sum  of 
$6,000,  and  was  indebted  to  the  plaintiff  for  the  balance,  $4,000, 
when  such  latter  fact  was  denied  by  the  answer,  and  no  evidence  was 
offered  by  the  plaintiff  to  support  such  allegation,  leaves  such  finding 
without  any  evidence  whatever  to  support  it,  and  it  is  error  on  the 
part  of  the  court  to  make  the  same. 

11.  Where  the  allegations  of  the  complaint  are  denied,  in  the 
absence  of  proof  on  the  part  of  the  plaintiff,  the  court  should  dis- 
miss the  plaintiff 's  complaint.  And  where  a  counterclaim  is  set  forth 
and  no  proof  is  offered  to  support  the  same,  it  likewise  should  be 
dismiMed. 

(SyUabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Seventh  Judicial  Dis- 
trict for  Washington  Caunty.    Hon.  Ed.  L.  Bryan,  Judge. 

Action  for  debt.  Judgment  for  plaintiff.  Defendant  ap- 
peals.   Reversed. 

L.  L.  Peltham,  for  Appellant 

**The  power  of  the  court  to  grant  leave  to  amend  extends 
to  all  the  pleadings  and  proceedings  in  an  action,  including 
the  prayer  for  relief,  and  whenever  the  desired  amendment 
is  in  furtherance  of  justice  it  should  be  granted."  (Moak's 
Van  Santvoord's  Plead.,  3d  ed.,  819;  Fitman's  Trial  Proc^ 
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sec.  512;  Kirstein  v.  Madden,  38  Cal.  158;  Pierson  v.  Mc- 
Cahill,  22  Cal.  128;  Farmers'  Nat.  G.  Bk.  v.  Stover,  60  Cal. 
388;  Bums  v.  Scooffy,  98  Cal.  271,  33  Pae.  87;  3  Estee's 
Pleads.,  sees.  4448  and  4450  f ;  Guid£ry  v.  Green,  95  Cal.  630, 
30  Pac.  787.) 

**A  trial  court's  discretion  as  to  whether  an  amended  answer 
should  be  allowed  should  be  so  exercised  as  to  bring  about  a 
judgment  on  the  merits  of  the  controversy  between  the  par- 
ties." (Rose  V.  Doe,  4  Cal.  App.  680,  89  Pac.  137;  Stringer 
V.  Davis,  30  Cal.  321.) 

Under  sees.  4228,  4229,  Rev.  Stat,  great  liberality  must  be 
exercised  in  allowance  of  amendments  to  pleadings.  {Kroetch 
V.  Empire  Mill  Co.,  9  Ida.  277,  74  Pac.  868;  KindaU  v. 
Lincoln  Hdw.  dk  Imp.  Co.,  10  Ida.  13,  76  Pac.  992.) 

When  a  party  moves  for  judgment  on  the  pleadings,  he  not 
only,  for  the  purposes  of  his  motion,  admits  the  truth  of  all 
the  allegations  of  his  adversary,  but  must  also  be  deemed  to 
have  admitted  the  untruth  of  aU  his  own  allegations  which 
have  been  denied  by  his  adversary.  (Walling  v.  Bourn,  9 
Ida.  184,  72  Pac.  960;  Mills  Nov.  Co.  v.  Dunbar,  11  Ida.  671, 
83  Pac.  932;  Inland  L.  &  T.  Co.  v.  Thompson,  11  Ida.  508, 
114  Am.  St.  Rep.  274,  88  Pac.  933;  Rice  v.  Bush,  16  Colo. 
484,  27  Pac.  720.) 

"A  judgment  on  pleadings  can  be  sustained  only  when  the 
admitted  facts  warrant  it,  and  any  evidence  that  might  be 
produced  respecting  disputed  matters  would  not  affect  it." 
(Mills  v.  Hart,  24  Colo.  505,  65  Am.  St.  Rep.  245,  52  Pac. 
680;  Perrin  v.  Smith,  39  Colo.  404,  89  Pac.  648.) 

The  authority  of  the  court  to  permit  departures  from  the 
regular  order  of  proof  is  not  an  arbitrary  power,  but  is  es- 
sentially judicial  in  its  character.  And  when  it  clearly  ap- 
pears that  the  rights  of  either  party  have  been  infringed,  this 
ruling  of  the  trial  court  will  be  reversed  on  appeal.  (15  Ency. 
of  PL  &  Pr.  386.) 

"The  order  of  reference  is  the  source  of  the  referee's  power, 
and  he  has  no  authority  other  than  that  conferred  upon  him 
by  such  order."    (17  Ency.  of  PI.  &  Pr.  1020.) 
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Ed.  B.  Coulter,  for  Respondent. 

**A  decision  of  the  trial  court  will  not  be  disturbed  on  ap- 
peal except  when  the  exercise  of  such  discretion  has  deprived 
the  party  complaining  of  some  substantial  right.  It  has  been 
held  that  such  amendments  (amended  answer)  should  not  be 
allowed  after  a  new  trial  has  been  granted  nor  when  amend- 
ments offered  deny  matters  before  admitted  by  the  pleadings 
to  be  true."  {Palmer  v,  Utah  N.  Ry.  Co.,  2  Ida.  382,  1^  Pac. 
553 ;  Bliss  on  Code  Pleadings,  sec.  430 ;  Harrison  v.  Hastings, 
28  Mo.  346;  Small  v.  Harrison,  10  Ida.  499,  79  Pac  461; 
Harney  v,  Corcoran,  60  Cal.  314.) 

**A  referee  upon  a  reference  to  try  the  issues  and  report  a 
judgment  can  exercise  all  the  powers  of  a  judge  concerning 
the  trial  of  the  cause  referred."  {Plant  v.  Fleming,  20  Cal. 
82;  Stimson  v.  Estes,  3  Or.  521;  Keokuk  Co.  v.  Howard,  43 
Iowa,  354;  Palmer  v.  Palmer,  13  How.  Pr.  363;  Phelps  v. 
Peabody,  7  Cal.  50 ;  Wood  v.  Missouri  S.  Ry.  Co.,  3  Mo.  App. 
602.) 

The  burden  of  proof  was  on  the  appellant.  "Where  the 
plaintiff  has  proved  the  existence  of  the  debt  sued  on,  the 
an'us  is  on  the  defendant  to  prove  that  it  has  been  paid." 
{Malone  v.  Rufflno,  129  Cal.  514,  79  Am.  St.  Rep.  127,  62  Pac. 
93;  Dirks  v.  Cal.  S.  cfc  D.  C,  136  Cal.  84,  68  Pac.  487;  Great 
Western  R.  Co.  v.  Bacon,  30  111.  347,  83  Am.  Dec.  199 ;  16  Cyc. 
928.)  In  the  case  at  bar  this  proof  is  admitted  by  the  plead- 
ings. 

STEWART,  J. — By  this  action  the  plaintiff  sues  to  recover 
the  sum  of  $4,000,  alleging  that  there  came  into  the  hands  of 
the  defendant  the  sum  of  $10,000,  funds  of  the  Idaho  Placer 
Mining  Company,  the  assignor  of  the  plaintiff,  and  that  of 
said  sum  the  defendant  expended  the  sum  of  $6,000  in  build- 
ing and  erecting  a  certain  dredge,  and  in  purchasing  tools 
and  supplies ;  and  that  of  said  sum  the  defendant  still  has  in 
his  hands  $4,000,  for  which  he  has  failed  and  refused  to  ac- 
count to  the  plaintiff.  This  complaint  was  filed  in  the  dis- 
trict court  of  Washington  county  on  April  12, 1906.  On  July 
23, 1906,  the  defendant  filed  an  answer  and  counterclaim.    In 
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the  aiis^er  the  d^f-^niant  aiiz^ts  that  the  snm  of  $10,000, 
fund^  of  the  liiho  Plawr  ^liniiiff  CoiLpany,  came  into  his 
ixAL']?.  sr.  1  tr.'it  he  expende«i  the  sTin  (rf  $6,000  in  building 
and  er^:t:i.T  a  certain  dre-i^  and  in  purchasing  tools  and 
r-jpi'Ii^-s.  ani  a!>jr^  **the  facts  to  be,  that  he  paidL  laid  oat, 
and  exT-^Tj  >-l  the  wh'-Ie  of  said  SIO.'XX)  in  the  building  and 
eqiii^ni-rat  of  said  dredge,  etc.,  together  with  a  further  sum  of 
$1/a->.  which  more  fullv  appears  in  his  counterclaim."  He 
then  denies  that  of  the  said  sum  of  $10.0'X)  he  still  has  the  sum 
of  $4.rK>0,  or  any  other  sum  or  amount  whatever,  for  which  he 
has  failed  or  refused  to  account ;  and  denies  that  there  is  now 
due,  owinj?  or  unpaid,  from  the  defendant  to  the  plaintiff,  the 
sum  of  $4.rK)0  or  any  other  sum.  He  then  sets  up  a  counter- 
claim for  $11.0<X>,  or  $1,000  in  excess  of  the  amount  furnished 
by  the  plaintiff's  assiimor,  no  part  of  which,  he  alleges,  has 
been  paid ;  and  a  further  counterclaim  for  the  sum  of  $1,800, 
salary  as  superintendent  in  the  construction  of  said  dredge, 
for  which  he  asks  judgment.  The  plaintiff  answered  the 
counterclaim  and  denied  the  allegations  thereof. 

With  this  condition  of  the  pleadings,  on    September    26, 

1906,  a  stipulation  was  entered  into  by  the  parties  in  which  it 
was  agreed  that  the  action  be  referred  to  Honorable  Stewart 
H.  Travis,  "to  take  proof  and  submit  findings  to  the  court, 
and  that  the  findings  should  not  be  final  or  the  judgment  of 
the  court,  but  that  they  be  made  for  the  assistance  of  the  court 
in  rendering  his  decision."    Afterward,  and  on  February  7, 

1907,  no  action  having  been  taken  before  the  referee,  the  de- 
fendant applied  to  the  district  court  for  permission  to  serve 
and  file  an  amended  answer.  This  application  was  resisted  by 
counsel  for  the  plaintiff,  and  on  the  same  day  was  denied  by 
the  court. 

This  is  assigned  as  error.  The  defendant  made  no  showing 
to  the  trial  court  why  it  was  necessary  to  file  this  amended 
answer,  and  offered  no  excuse  for  the  delay,  why  such  answer 
was  not  presented  at  an  earlier  date.  It  will  be  observed  that 
the  complaint  was  filed  in  said  court  on  April  12,  1906,  and 
the  original  answer  on  July  23,  1906,  and  the  cause  was  re- 
ferred on  September  26,  1906,  and  the  application  to  amend 
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was  made  on  February  7,  1907.  The  defendant  having  made 
no  showing  to  the  court  why  this  application  was  not  made  at 
an  earlier  day,  or  why  it  was  necessary  to  amend  this  answer, 
this  court  cannot  say  that  the  trial  court  abused  its  discretion 
in  denying  the  application  to  amend.  Amendments  rest 
largely  in  the  discretion  of  the  court,  and  unless  the  exercise 
of  such  discretion  deprives  the  complaining  party  of  some  sub- 
stantial right,  it  is  not  error.  (Dunbar  v.  Griffiths,  ante,  p. 
120,  93  Pac.  654;  Small  v.  Harrington,  10  Ida.  499,  79  Pac. 
461;  Eindall  v.  Lincoln  Hdw.  Co.,  10  Ida.  13,  76  Pac.  992; 
Palmer  v.  Utah  cfe  N.  Ry,  Co.,  2  Ida.  382,  16  Pac.  553 ;  Emeric 
V.  Alvarado,  90  Cal.  444,  27  Pac.  356;  Wixon  v.  Devins,  91 
Cal.  477,  27  Pac.  777.) 

On  March  30,  1907,  the  referee  filed  in  the  district  court  a 
report,  reciting,  among  other  things,  that  the  11th  day  of 
March,  1907,  was  set  for  the  time  of  taking  the  testimony,  and 
on  said  day,  Ed.  B.  Coulter,  Esq.,  appeared  for  the  plaintiff, 
and  Lot  L.  Feltham,  Esq.,  for  defendant;  that  the  burden 
of  proof  was  upon  the  defendant  and  that  defendant  refused 
to  open  the  case  and  introduce  proof;  that  counsel  for  plain- 
tiff moved  as  follows: 

"Counsel  for  the  defendant  failing  and  refusing  to  intro- 
duce any  proof  in  support  of  the  allegations  of  his  answer  that 
defendant  has  expended  the  whole  of  the  sum  of  $10,000 
of  the  funds  of  the  Idaho  Placer  Mining  Company  which 
came  into  his  hands,  thus  pleading  payment  of  the  de- 
mand alleged  by  the  plaintiff  in  his  complaint  to  be  due  from 
the  defendant  to  it,  the  plaintiff  moves  the  court  for  a  judg- 
ment upon  the  pleadings  in  this  action  for  the  following  rea- 
sons: 

"Because  of  the  failure  of  the  defendant  to  introduce  any 
proof  sustaining  its  contention  upon  the  pleadings  in  this  ac- 
tion, the  plaintiff  is  entitled  to  judgment  in  the  sum  prayed 
for  in  this  complaint. 

"That  this  motion  was  sustained  by  the  Beferee,  to  which 
ruling  the  attorney  for  the  defendant  excepted. 

"The  referee  therefore  finds  that  the  plaintiff  is  entitled 
to  judgment  in  the  sum  of  $4,000  and  costs." 
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Counsel  for  defendant  moved  to  set  aside  this  report  of  the 
referee,  which  was  overruled  by  the  court  on  April  17,  1907. 
On  April  18,  1907,  the  plaintiff  made  a  motion  that  the  above 
cause  be  remanded  back  to  the  referee,  with  instructions  to 
file  an  amended  report,  which  motion  was  sustained  by  the 
court,  and  the  referee  was  instructed  to  make  full  and  com- 
plete findings  of  fact  upon  the  issues  raised  by  the  pleadings, 
from  the  evidence  already  before  the  referee,  and  report  to 
the  court. 

The  denial  of  the  motion  upon  the  part  of  the  defendant  to 
set  aside  the  report  of  the  referee  was  error  but  was  harmless, 
for  the  reason  that  afterward,  on  motion  of  the  plaintiff,  the 
cause  was  sent  back  to  the  referee  with  instructions  to  make 
a  full  report,  doing  what  counsel  for  defendant  had  asked  to 
be  done  by  his  motion.  Afterward,  to  wit,  on  April  18,  the 
referee  made  what  he  designates  as  an  amended  and  supple- 
mentary report,  in  which  he  reports  "that  in  pursuance  of 
the  stipulation  of  reference  made  on  the  26th  day  of  Septem- 
ber, 1906, 1  do  now  respectfully  report  to  this  Honorable  Court 
and  find  m  follows: 

''1.  That  on  the  11th  day  of  March,  1907,  was  set  by  me  for 
the  taking  of  testimony;  that  on  said  day  there  were  in  at- 
tendance before  me  Ed.  R.  Coulter,  Esq.,  attorney  for  the 
plaintiff,  and  Lot  L.  Feltham,  Esq.,  attorney  for  the  defend- 
ant. That  a  stipulation  was  entered  into  between  the  counsel 
for  the  plaintiff  and  counsel  for  the  defendant  employing  a 
stenographer  and  providing  for  payment  for  the  services  of 
same,  and  providing  for  the  payment  of  the  per  diem  of  the 
referee. 

"2.  That  the  burden  of  proof  in  said  action  was  upon  the 
defendant,  and  that  the  defendant  refused  to  open  the  case 
and  introduce  any  proof. 

*'3.  The  counsel  for  the  plaintiff  moved  as  follows:  'Coun- 
sel for  the  defendant  failing  and  refusing  to  introduce  any 
proof  in  support  of  the  allegations  of  his  answer  that  de- 
fendant has  expended  the  whole  of  the  sum  of  $10,000,  of 
the  funds  of  the  Idaho  Placer  Mining  Company  which  came 
into  his  hands,  thus  pleading  payment  of  the  demand  alleged 
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by  the  plaintiflF  in  his  complaint  to  be  due  from  the  defendant 
to  it,  the  plaintiflE  moves  the  court  for  a  judgment  upon  the 
pleadings  in  this  action  for  the  following  reasons:  ** Because 
of  the  failure  of  the  defendant  to  introduce  any  proof  sus- 
taining its  contention  upon  the  pleadings  in  this  action,  the 
plaintiff  is  entitled  to  judgment  in  the  sum  prayed  for  in  its 
complaint." 

"4.  That  this  motion  was  sustained  by  the  referee,  to  which 
ruling  the  attorney  for  the  defendant  excepted. 

'*The  referee  further  finds  that  between  the  month  of  June, 
1904,  and  the  19th  d^y  of  March,  1906,  there  came  into  the 
hands  of  defendant  as  president  and  general  manager  of  the 
Idaho  Placer  Mining  Company  $10,000  of  the  funds  of  said 
company  to  be  used  in  constructing  and  building  a  dredge  for 
said  company. 

"5.  That  of  the  said  sum  of  $10,000  of  the  funds  of  The 
Idaho  Placer  Mining  Company  which  so  came  into  his  hands, 
defendant  expended  the  sum  of  $6,000  thereof  in  building  and 
equipping  a  dredge  boat  for  said  company  in  Snake  River,  in 
Washington  County,  Idaho,  near  Olds'  Ferry,  Idaho,  and  in 
purchasing  tools  and  supplies  therefor. 

**6.  That  The  Idaho  Placer  Mining  Company  is  a  corpora- 
tion created  under  the  laws  of  the  State  of  Idaho,  during  the 

month  of  June,  1904;  and  that  on  the day  of  March, 

1906,  the  Idaho  Placer  Mining  Company,  duly  and  regularly 
sold,  assigned  and  delivered  unto  the  Idaho  Placer  Mining 
Company,  Limited,  the  plaintiff  in  this  action,  all  its  property 
of  every  name  and  nature,  both  real  and  personal,  including 
all  accounts,  choses  in  action  and  also  including  the  moneys 
due  from  defendant,  Charles  Green,  to  The  Idaho  Placer  Min- 
ing Company,  being  the  balance  of  said  $10,000  which  so  came 
into  his  hands  and  which  was  not  expended  by  said  Green  for 
the  use  and  benefit  of  said  company. 

**7.  That  the  Idaho  Placer  Mining  Company,  Limited,  is  and 
during  all  of  the  times  mentioned  in  the  pleadings  in  this 
action,  was,  a  corporation  created  and  existing  under  the  laws 
of  the  State  of  Idaho. 
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**8.  That  there  is  in  the  hands  of  the  defendant,  Charles 
Green,  of  the  said  sum  of  $10,000  of  the  funds  of  the  Idaho 
Placer  Mining  Company  which  came  into  his  hands  to  be  ex- 
pended in  building  said  dredge  boat,  the  sum  of  $4,000  which 
belongs  to  the  Idaho  Placer  ADning  Company,  Limited,  the 
successor  in  interest  of  The  Idaho  Placer  Mining  Company,  all 
of  which  is  still  due,  owing  and  unpaid. 

'*9.  That  there  was  an  utter  and  absolute  failure  on  the  part 
of  the  defendant  to  introduce  any  evidence  sustaining  any  of 
the  allegations  contained  in  the  separate  answers  and  counter- 
claims of  the  defendant,  or  either  or  any  of  them  on  file  in  this 
action." 

"conclusions  of  liAW. 

"As  conclusions  of  law  from  the  foregoing  facts,  the  ref- 
eree finds  as  follows: 

"1.  That  the  plaintiff  is  entitled  to  judgment  against  the 
defendant  in  the  sum  of  $4,000  and  costs. 

"2.  That  the  counterclaims  of  the  defendant  be  dismissed 
and  held  for  naught  and  that  the  defendant  take  and  recover 
nothing  thereunder. 

"All  of  which  is  respectfully  submitted- 

"Dated  this  the  18th  day  of  April,  1907. 

"STEWART  H.  TRAVIS, 

"Referee." 

Counsel  for  defendant  made  a  motion  to  set  aside  this 
amended  report,  assigning  six  different  grounds: 

First,  because  the  referee  took  no  proof,  and  did  not  comply 
with  the  stipulation  of  reference. 

Second,  that  neither  the  referee  nor  the  court  made  an  order 
as  upon  whom  the  burden  of  proof  rested. 

Third,  that  the  referee  does  not  show  in  his  finding  or  re- 
port that  he  had  at  any  time  determined  or  ordered  the  order 
of  proof  in  said  case,  or  made  any  order  declaring  upon  whom 
the  burden  of  proof  rested. 

Fourth,  that  the  report  does  not  show  that  the  referee  made 
any  order  requiring  the  defendant  to  assume  the  burden  of 
proof. 
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Fifth,  that  the  amended  report  and  findings  are  not  sup- 
ported by  evidence,  and  are  unauthorized  and  unwarranted 
by  law. 

Sixth,  that  there  are  no  facts  to  sustain  the  findings  of  fact 
and  conclusions  of  law. 

This  motion  was  denied  by  the  court,  to  which  counsel  for 
defendant  excepted.  On  the  2d  day  of  May,  the  district  judge 
made  findings  of  fact  and  conclusions  of  law  and  entered  a 
decree  thereon.  The  court  adopted  and  approved  the  find- 
ings of  fact  and  conclusions  of  law  of  the  referee.  Counsel  for 
defendant  excepted  to  the  findings  and  decree  of  the  court. 
Afterward  a  motion  for  new  trial  was  made  and  overruled  by 
the  court,  and  this  appeal  is  from  the  judgment  and  the  order 
overruling  the  motion  for  a  new  trial. 

Counsel  for  defendant  contend  that  the  referee  and  court 
both  erred  in  holding  that  the  burden  of  proof  was  upon  the 
defendant.  The  complaint  alleged  that  there  came  into  the 
hands  of  the  defendant  the  sum  of  $10,000,  that  he  expended 
$6,000  and  still  has  $4,000,  for  which  judgment  was  asked. 
The  answer  admitted  that  the  defendant  received  $10,000  and 
he  expended  $6,000,  and  alleged  that  he  had  expended  all  of 
said  $10,000  and  $1,000  in  addition  thereto.  Also  the  defend- 
ant denied  that  he  had  in  his  hands  the  sum  of  $4,000  or  any 
other  sum,  and  denied  that  there  is  due  the  plaintiff  the  sum 
of  $4,000  or  any  other  sum. 

We  are  unable  to  determine  upon  what  theory  the  referee 
and  court  concluded  that  these  denials  would  not  put  in  issue 
the  allegations  of  the  plaintiff's  complaint.  The  defendant 
denied  the  allegations  of  the  complaint,  as  to  the  amount  in 
his  hands,  and  his  indebtedness  to  the  plaintiff,  and  it  was  in- 
cumbent upon  the  plaintiff  to  prove  such  facts.  The  plaintiff 
could  not  recover  under  these  denials  without  proving  the 
facts  showing  the  balance  due.  The  stipulations  of  reference 
authorized  the  referee  to  hear  the  testimony  and  submit  find- 
ings to  the  court.  Under  this  stipulation,  the  referee  had  no 
authority  whatever  to  pass  upon  any  question  of  law  or  de- 
termine the  question  as  to  the  burden  of  proof  or  upon  whom" 
the  affirmative  rested.    This  was  a  matter  for  the  court,  but 
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it  appears  that  the  referee  determined  that  the  affirmative 
was  with  the  defendant^  and  this  report  was  approved  by  the 
court.  This  was  error,  as  under  the  denials  the  affirmative  was 
with  the  plaintiff  to  prove  his  ease.  The  complaint  alleged 
that  defendant  received  from  plaintiff's  assignor  $10,000  and 
that  he  had  expended  for  its  nse  $6^000  and  was  indebted  for 
the  balance,  $4,000.  The  defendant  admitted  receiving  the 
$10,000,  and  alleged  that  he  had  expended  the  entire  sum  and 
$1,000  in  addition.  This  put  in  issue  the  amount  due  and  re- 
quired the  plaintiff  to  prove  the  facts  showing  the  balance 
due.  The  affirmative  and  burden  of  proof  was  on  the  plain- 
tiff. The  answer  is  not  one  of  payment,  but  a  denial  of  the 
facts  showing  an  indebtedness.  {Mclntyre  v.  A$ax  Mining 
Co.,  20  Utah,  323,  60  Pac.  553.)  The  report  of  the  referee 
shows  that  the  plaintiff  made  a  motion  for  judgment  on  the 
pleadings  which  the  referee  sustained,  and  this  was  approved 
by  the  court.  This  was  error,  both  on  the  part  of  the  referee 
and  the  court.  A  judgment  upon  the  pleadings  results  from 
the  fact  that  the  answer  does  not  put  in  issue  the  all^ations 
of  the  complaint,  or  where  the  pleadings  show  upon  their  face 
the  party  entitled  to  recover  without  proof.  In  otiier  words, 
a  judgment  on  the  pleadings  is  allowable,  not  because  of  a 
lack  of  proof,  but  because  of  the  lack  of  an  issue.  When  a 
party  moves  for  judgment  on  the  pleadings,  he  not  only  for 
the  purposes  of  his  motion  admits  the  truth  of  all  the  allega- 
tions of  his  adversary,  but  must  also  be  deemed  to  have  ad- 
mitted the  untruth  of  all  his  own  allegations  which  have  been 
denied  by  his  adversary.  {Wallii%g  v.  Bown,  9  Ida.  184,  72 
Pac.  960.)  Where  issues  of  fact  are  raised  by  the  pleadings 
which  require  evidence  to  establish,  before  the  court  could 
intelligently  determine  whether  such  issues  are  with  the  plain- 
tiff or  defendant,  it  is  error  to  enter  judgment  on  the  plead- 
ings. (Alspaugh  v.  Reid,  6  Ida.  223,  55  Pac.  300;  Coonibs  v. 
Collins,  6  Ida.  536,  57  Pac.  310;  Mills  Novelty  Co.  v.  Dunbar, 
11  Ida.  671,  83  Pac.  932.) 

When  this  case  went  to  the  referee,  he  should  have  followed 
the  stipulation.  He  had  no  authority  to  pass  upon  the  right 
as  to  judgment  on  the  pleadings.    That  was  a  matter  for  the 
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court.  The  finding  of  the  court  that  the  sum  of  $10,000  came 
into  the  hands  of  the  defendant,  and  that  the  defendant  ex- 
pended the  sum  of  $6,000  and  is  indebted  to  plaintiff  for  the 
balance,  $4,000,  when  the  latter  fact  was  denied  by  the  answer 
and  no  evidence  was  offered  by  the  plaintiff  to  support  such 
allegation,  leaves  such  finding  without  any  evidence  whatever 
to  support  it.  It  was  the  duty  of  the  plaintiff  in  this  case  to 
prove  the  balance  claimed  to  be  due,  which  fact  was  denied  by 
the  answer,  and  it  was  the  duty  of  the  referee  under  the  stipu- 
lation to  report  to  the  court  the  evidence  and  the  findings  on 
the  evidence.  If  there  was  no  evidence,  the  referee  under  the 
stipulation  had  nothing  whatever  to  do  but  to  report  that  fact 
to  the  court.  Under  the  condition  of  the  pleadings,  it  was  the 
duty  of  the  court,  in  the  absence  of  proof  upon  the  part  of  the 
plaintiff,  to  dismiss  the  plaintiff's  complaint.  And  if  the  de- 
fendant failed  to  offer  proof  to  support  his  counterclaim,  that 
should  have  been  dismissed  also.  But  in  the  absence  of  proof, 
the  court  was  without  any  facts  before  it  to  support  the  find- 
ings made.  The  judgment  in  this  case  will  be  reversed  and 
a  new  trial  granted  and  the  cause  remanded.  Costs  awarded 
to  the  appellant. 

Ailshie,  C.  J.,  and  Sullivan,  J.,  concur. 


(February  14, 1908.) 


STATE,  Appellant,  v.  RAFF  ABLE  ZARLENGA,  Defend- 
ant. 

[94  Pac  55.] 

Depositions — Conditionally  Taken — ^When  Admitted  in  Evidbnob— 
Showing  to  be  Made. 

1.  DepodtionB  taken  in  pursuance  of  sec.  7588,  Bev.  Stat.,  are  ad- 
missible in  evidence. 

2.  Before  a  deposition,  taken  as  provided  in  see.  7588,  Bev.  Stat.^ 
is  admitted  in  evidence,  the  prosecution  most  show  all  the  pre- 
liminary steps  necessary  to  be  taken  up  to  the  time  of  taking  such 
deposition. 

Idaho,  VoL  14—20 
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3.  The  facts  necessary  to  be  shown  are  as  follows:  First,  that  the 
deposition  was  taken  before  the  magistrate  who  conducted  the  pre- 
Uminary  examination,  or  the  judge  of  the  court  to  which  such 
party  had  been  held  for  trial.  Second,  that  it  was  shown  to  such 
magistrate  or  judge,  upon  oath,  that  there  was  reason  to  believe 
that  such  witness  whose  deposition  was  sought  would  not  appear  and 
testify  unless  security  was  given.  Third,  that  the  magistrate  or 
judge  made  an  order  requiring  such  witness  to  enter  into  a  written 
undertaking,  with  sureties,  under  the  provisions  of  sec.  7585,  Bev. 
Stat. 

4.  When  it  satisfactorily  appears  to  the  magistrate  or  judge,  by 
examination  on  oath  of  the  witness,  or  any  other  person,  that  the 
iritness  is  unable  to  procure  sureties,  he  may  be  forthwith  condition- 
ally examined  on  behalf  of  the  people  under  the  provisions  of  sec. 
7588,  Bev.  Stat. 

5.  It  must  also  appear  that  the  defendant  has  been  advised  of  bis 
Tight  to  counsel,  and  to  be  represented  by  such,  and  that  the  defend- 
ftBt  was  present  in  person  and  by  counsel  if  he  desired  so  to  be,  or 
had  notice  of  such  examination  if  on  bail. 

6.  It  must  also  appear  that  the  examination  was  conducted  in 
the  same  manner  as  an  examination  before  a  committing  magistrate, 
and  certified  in  the  same  way. 

7.  Before  such  deposition  is  offered  in  evidence,  the  state  must 
prove  that  the  witness  whose  deposition  is  offered  is  unable  to  attend 
by  reason  of  his  death,  insanity,  sickness,  or  infirmity,  oi  his  absence 
from  the  state,  and  that  due  diligence  has  been  exercised  in  the 
effort  to  procure  the  presence  of  said  witness. 

8.  Where  such  facts  have  not  been  proved  at  the  time  the  deposi- 
tion of  the  witness  is  offered,  it  is  not  error  on  the  part  of  the  court 
to  refuse  to  admit  such  deposition  in  evidence. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Pourth  Judicial  Dis- 
trict for  Twin  Falls  County.  Hon.  Edward  A.  Walters, 
Judge. 

Prosecution  for  murder.  Refusal  of  the  trial  court  to  ad- 
mit in  evidence  a  deposition  conditionally  taken  and  offered 
by  the  state.    Appeal  from  said  order.    Order  affirmed, 

J.  J.  Quheen,  Attorney  General,  and  F.  A.  Hutto,  Prose- 
cuting Attorney,  for  Appellant 

Diligence,  in  this  case,  was  sufficient.  (Garner  v.  Cutler,  28 
Tex.  175;  Stoddard  v.  EUl,  38  S.  C.  385, 17  S.  E.  138;  PeopU 
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V.  Riley,  75  Cal.  98,  16  Pac.  544;  Benton  v.  Monnier,  77  Cal. 
449,  19  Pac.  820;  Kelly  v.  Benedict,  5  Bob.  (La)  138,  39  Am. 
Dec.  530;  PercivtU  v.  Oroff,  8  Blackf.  (Ind.)  233;  Roberts  v. 
Carter,  28  Barb.  (N.  Y.)  462;  Wright  v.  Reed,  37  Tex.  265; 
Jenkins  v,  Richardson,  29  Ky.  (6  J.  J.  Marsh.)  441,  22  Am. 
Dec.  82 ;  Bodkin  v.  Cooper,  2  Browne,  13 ;  Tompkins  v.  Wiley, 
6  Rand.  (Va.)   242.) 

This  court  has  passed  upon  this  kind  of  evidence  often,  and 
has  clearly  determined  that  this  deposition  should  have  been 
admitted.  {Territory  v.  Evans,  2  Ida.  651,  23  Pac.  232,  7  L. 
R.  A.  646;  State  v.  Potter,  6  Ida.  584,  57  Pac.  431;  State  v. 
White,  7  Ida.  150,  61  Pac.  517 ;  State  v.  Ireland,  9  Ida.  686,  75 
Pac.  257.) 

Our  statute  is  taken  from  California,  and  in  People  v. 
Mitchell,  64  Cal.  85,  27  Pac.  862,  while  the  deposition  was  re- 
jected, in  prescribing  the  requisites  for  admission,  the  court 
clearly  makes  such  a  deposition  admissible. 

No  appearance  for  respondent,  and  no  brief  filed. 

STEWART,  J. — ^An  information  was  filed  against  the  de- 
fendant charging  him  with  the  crime  of  murder  in  the  killing 
of  one  Joseph  D  'Ipolito.  Trial  was  had  in  the  county  of  Twin 
Palls.  The  defendant  was  acquitted.  During  the  trial  the 
prosecuting  attorney  offered  in  evidence  the  deposition  of  one 
Joe  Pedri.  It  was  contended  that  this  deposition  was  taken 
under  the  provisions  of  sec.  7588,  Rev.  Stat.  To  the  intro- 
duction of  this  deposition,  counsel  for  defendant  made  niuner- 
ous  objections  in  effect  as  follows:  That  no  foundation  had 
been  laid  for  the  introduction  of  this  deposition ;  that  it  did 
not  appear  that  the  deposition  was  signed  or  sworn  to  under 
the  direction  or  in  the  presence  of  the  magistrate ;  that  it  did 
not  appear  that  the  witness  was  intending  to  depart  from  the 
jurisdiction  of  the  court;  that  it  did  not  appear  from  the 
deposition  that  the  defendant  had  been  advised  of  his  rights 
and  appeared  with  his  counsel;  that  diligence  had  not  been 
shown;  that  at  the  time  the  deposition  was  taken  the  cause 
was  pending  in  the  district  court,  and  had  passed  be^'ond  the 
jurisdiction  of  the  probate  court.     The  objections  were  sus- 
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tained  by  the  court,  and  the  deposition  was  rejected  as  evi- 
dence. The  state  appeals  to  this  court  from  the  ruling  of  the 
district  court  in  refusing  to  admit  in  evidence  said  deposition. 
This  appeal  is  taken  under  sec.  8043,  Rev.  Stat.,  as  amended 
by  the  Laws  of  1907,  p.  509.  The  defendant  makes  no  ap- 
pearance in  this  court.  The  only  question  presented  by  the 
record  is,  Was  said  deposition  admissible  in  evidence?  This 
court  has  held  that  a  deposition  taken  under  the  provisions  of 
sec.  7588,  Rev.  Stat.,  is  admissible  in  evidence.  {State  v.  Ire- 
land, 9  Ida.  686,  75  Pac.  257;  State  v.  White,  7  Ida.  150, 
61  Pac.  517.)  But  as  to  what  is  necessary  to  be  shown  by  the 
state  before  such  deposition  is  admissible  has  not  been  passed 
upon  by  this  court.  We  are  of  the  opinion  that  before  a  depo- 
sition, taken  conditionally  as  provided  in  sec.  7588,  Rev.  Stat., 
can  be  admitted  in  evidence,  it  is  necessary  for  the  state  to 
show  the  following  facts  which  should  appear  as  a  part  of  the 
deposition  or  in  connection  therewith :  First,  that  the  de}>06i- 
tion  was  taken  before  the  magistrate  who  conducted  the  pre- 
liminary examination,  or  the  judge  of  the  court  to  which  such 
party  had  been  held  for  trial;  second,  that  it  was  shown  to 
such  magistrate  or  judge,  upon  oath,  that  there  was  reason  to 
believe  that  such  witness  whose  deposition  was  sought  would 
not  appear  and  testify  unless  security  was  given ;  third,  that 
the  magistrate  or  judge  made  an  order  requiring  such  wit- 
ness to  enter  into  a  written  undertaking,  with  sureties,  under 
the  provisions  of  sec.  7585,  Rev.  Stat.  After  such  facts  ap- 
pear, it  may  be  shown  and  made  to  appear  to  the  magistrate 
or  judge  by  examination  on  oath  of  the  witness,  or  any  other 
person,  that  the  witness  is  unable  to  procure  sureties,  where- 
upon he  may  be  forthwith  conditionally  examined  on  behalf 
of  the  people  under  the  provisions  of  sec.  7588,  Rev.  Stat. 

It  should  further  appear  that  the  defendant  has  been  ad- 
vised of  his  right  to  counsel  and  to  be  represented  by  such  and 
the  presence  of  defendant  in  person  and  by  counsel,  if  he  de- 
sired counsel,  or  after  notice  to  him,  if  on  bail.  It  must  also 
be  shown  that  the  deposition  was  taken  and  the  examination 
conducted  in  the  same  manner  as  the  examination  before  a 
committing  magistrate,  and  certified  as  required  by  sec.  7576, 
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Bev.  Stat.  Before  such  deposition  is  admitted  in  evidence, 
the  prosecution  should  further  show  that  the  witness  is  unable 
to  attend  by  reason  of  his  death,  infirmity,  sickness,  or  insan- 
ity, or  of  his  absence  from  the  state,  and  that  due  diligence 
has  been  exercised  in  an  effort  to  procure  the  presence  of  said 
witness  at  the  trial.  When  these  facts  have  been  shown,  the 
deposition  may  then  be  admitted  in  evidence.  These  facts 
were -not  shown  in  this  case,  and  the  court  committed  no  error 
in  refusing  to  admit  the  deposition  of  said  witness  in  evidence. 
The  order  appealed  from  is  affirmed. 

Ailshie,  C.  J.,  and  Sullivan,  J.,  concur. 


(February  17,  1908.) 

A.    T.    BYAN,    Trustee,    Bespondent,    v.    WILLIAM    S. 
B06EBS,  Administrator,  etc.,  et  al..  Appellants. 

[94  Pac.  427.] 

Chattel  Mortoags — ^Pbopertt  Covered  bt  Mortgaob — ^After-acquired 
Property — Sale  or  Mortoaoed  Property  by  Mortgagor  With  CtoN- 

BBNT  OF  MORTOAOKE — SUCH  BaLB  AVOIDS  MORTGAGE — CONSTRUCTION 

OF  Stipulation — ^Fiuno  Petition  in  Bankruptcy  Equivalent  to 
Attachment  by  Creditors — ^Law  of  the  Case. 

1.  Where  a  chattel  mortgage  is  executed  covering  a  stock  of  goods 
or  merchandise  constituting  the  stock  in  trade  of  the  mortgagor, 
and  contains  no  provision  that  it  shall  also  cover  after-acquired  prop- 
erty', the  mortgagee  will  not  be  authorized  to  seize  an  after-acquired 
stock  of  merchandise  that  has  been  purchased  and  put  in  the  busi- 
ness hj  the  mortgagor  subsequent  to  the  execution  of  the  mortgage 
and  after  a  sale  of  the  original  stock,  vrhere  the  sale  has  been  with 
the  consent  and  permission  of  the  mortgagee. 

2.  Where  the  mortgagor,  with  the  knowledge  and  consent  of  the 
mortgagee,  remains  in  possession  of  the  chattels  mortgaged,  and 
with  the  knowledge  and  consent  of  the  mortgagee  continues  to  sell  and 
''dispose  of  the  same  without  applying  the  proceeds  of  the  sales  to  the 
reduction  of  the  mortgage  debt, ' '  the  existence  of  such  facts,  whether 
•hown  by  the  mortgage  itself  or  bj  evidence  aliunde,  will  invalidate 
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3.  Ilk. — Ix  t:x\  cue.  bc'V'CTtT,  tiae  Bondage  will  ba  good  as  be- 
tmf»rr  11*  E. .  r-^  r:*  a^i  ii.;r:^:i.g«e  as  to  aaj  and  aQ  propeitj'  not 
ao  -J-fT •'•**?}  cf.  i-l  tl*  fir:  of  sa^i  n-asent  and  pemussioii  having 
l«ee2  gi^es.  hj-  tht  ir>:>rr^c<ee  eacBoi  aTail  tbe  mortgagor  as  a  de- 

4.  Ahl:<i:z^  a  cbattd  Bortgagv  is  deffvtiTe  or  iBialid  as  to  third 
partiea,  if  the  mortgagee  take  poseasioB  of  the  mortgaged  prop- 
ertr  pri.r  to  stz.x  cre^icr  or  interested  third  partj  aaserting  bis 
right  and  ae^TiLring  a  cluz:  against  the  fttupeii/  bj  attachment  or 
exe^unin  or  other  bea,  the  security  will  be  held  Talid,  and  the  mort- 
gagee win  be  protected  to  the  enect  of  his  daira. 

5.  The  filing  of  a  petitioa  in  faaakniptej,  fiiHowed  bj  a  doe  and 
Rgular  adjcdieatioa,  amounts  to  a  aeiiuJB  of  the  property  by  the 
law  which  ia  equal  in  rank  to  a  aeizore  on  attachment  or  exeeation, 
and  with  respiect  to  the  right  to  attack  tiansfeia  or  eneumbranees 
by  the  bankrupt  aa  either  actnallT  or  constnietiTely  fraadolent,  the 
trustee  stands  in  the  same  position  as  an  attaching  or  execution 
ereditor. 

6.  Where  a  party  appeals  from  a  judgment  against  him,  and  se- 
eores  from  the  appellate  court  a  eonstmction  of  a  stipulation,  and 
at  the  same  tone  a  new  trial  is  granted  him,  and  upon  the  second 
trial  judgment  goes  against  him,  and  he  again  appeals,  he  cannot  on 
the  second  appeal  haTe  any  different  construction  placed  on  the  stip- 
ulation from  that  gtren  on  the  first  appeaL  In  such  case,  the  former 
eonstmction  of  the  stipulation  becomes  the  law  of  the  esse  in  that 
respect: 

7.  Where  a  trustee  in  bankrupt^  has  eommenced  an  action  for 
eonversion  of  personal  property  and  alleges  that  he  was  appointed 
on  a  certain  day,  and  that  thereafter,  and  on  a  subsequent  date, 
the  defendant  conTerted  the  property,  and  the  defendant  demurs  to 
the  complaint  and  the  demurrer  is  overruled,  and  upon  the  trial  the 
evidence  shows  that  the  conversion  was  prior  to  the  date  on  which  the 
plaintiff  alleges  that  he  was  appointed  trustee,  the  variance  between 
the  allegations  of  the  complaint  and  the  proofs,  cannot  be  eonsidered 
on  an  objection  raised  by  the  demurrer,  but  should  be  raised  by 
proper  and  timely  objection  to  the  evidence. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Sixth  Judicial 
District  for  the  County  of  Bingham.  Hon.  J.  M.  StevenSi 
Judge. 
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Argument  for  Appellants. 

Action  by  A.  T.  Ryan  as  trustee  in  bankruptcy  of  the 
estate  of  Peter  B.  Van  Blaricom,  against  William  S.  Rogers, 
BB  administrator  of  the  estate  of  Walter  A.  Rogers,  deceased^ 
and  Peter  A.  Steers,  as  sheriff  of  Bingham  county,  for  con- 
Tersion  of  personal  property.  Judgment  for  the  plaintiff 
and  defendants  appealed.    Affirmed. 

John  W.  Jones,  and  S.  J.  Rich,  for  Appellants. 

A  provision  in  a  chattel  mortgage  *'that  the  mortgagor 
«hall  continue  in  possession,  doing  a  retail  business,  but  the 
proceeds  derived  from  sales  shall  be,  as  the  same  is  received, 
applied  on  the  payment  of  the  mortgage,"  does  not  invalidate 
a  chattel  mortgage,  even  as  against  attaching  creditors. 
{Noyes  v.  Ross,  23  Mont.  425,  75  Am.  St.  Rep.  543,  59  Pac, 
367,  47  L.  R.  A.  400,  overruling  the  doctrine  of  Leopold  v. 
Silverman,  7  Mont.  266,  16  Pac.  580;  Atchison  v.  Gray,  63 
Kan.  79,  64  Pac.  987;  Etheridge  v.  Sperry,  139  U.  S.  266, 
11  Sup.  Ct.  565,  35  L.  ed.  171 ;  1  Cobbey  on  Chattel  Mort- 
gages, sees.  219-312;  Jones  on  Chattel  Mortgages,  sec.  381; 
Ephraim  v.  Kelleher,  4  Wash.  243,  29  Pac.  985,  18  L.  R.  A, 
€04.) 

"A  creditor  has  the  right  to  attack  the  validity  of  a  chattel 
mortgage  by  attaching  the  property  described  therein,  giv- 
ing indemnifying  bond  to  sheriff  and  selling  the  property." 
{McConnell  v.  Langdon,  3  Ida.  157,  28  Pac.  403;  Blumaur- 
Frank  Drug  Co.  v,  Branstetter,  4  Ida.  557,  95  Am.  St.  Rep. 
151,  43  Pac.  575.) 

A  general  creditor  cannot,  before  he  has  secured  a  lien 
upon  the  property  in  question,  be  heard  to  question  the 
validity  of  a  mortgage  under  the  provisions  of  which  prop- 
erty is  being  sold.  {People's  Savings  Bank  v.  Bates,  120 
U.  S.  556,  7  Sup.  Ct.  679,  30  L.  ed.  754;  Thompson  v.  Van 
Techten,  27  N.  Y.  568-582;  Wolcott  v.  Askenfelter,  5  N.  Mex. 
442,  23  Pac.  780,  8  L.  R.  A.  691;  Vllman  v.  Ducan,  78  Wis. 
213,  47  N.  W.  266,  9  L.  R.  A.  683 ;  Skerwin  v.  Oaghagen,  39 
Neb.  238,  57  N.  W.  1005 ;  Goykendall  v.  Ladd,  32  Minn.  529, 
21  N.  W.  733 ;  Manson  v.  Phoenix,  64  Wis.  26,  54  Am.  Rep. 
573,  24  N.  W.  407;  In  re  New  York  Economical  Printing  Co,^ 
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110  Fed.  514,  49  C.  C.  A.  133;  In  re  Sewell,  111  Fed.  791, 
Folsom  V.  Peru  Co.,  69  Neb.  316,  111  Am.  St  Rep.  537,  95 
N.  W.  635.) 

A  chattel  mortgage  of  a  stock  of  merchandise,  providing 
for  retention  of  possession  by  mortgagor  and  sale  of  goods 
and  the  use  of  proceeds  until  default,  is  valid  as  between 
the  parties,  and,  when  the  mortgagee  takes  possession  on 
:  condition  broken,  his  title  becomes  complete  as  against  general 
^  creditors.  {Thompson  v.  Fairbanks,  196  U.  S.  516,  525,  25 
Sup.  Ct.  306,  49  L.  edL  577;  Fisher  v,  Zollinger,  149  Fed.  54, 
79  C.  C.  A.  76.) 

If  part  of  the  goods  were  not  covered  by  the  mortgage  and 
they  were  commingled  with  goods  that  were  covered  by  the 
mortgage,  it  was  the  duty  of  Van  Blaricom  or  his  representa- 
tives in  the  bankruptcy  proceeding  to  point  out  the  goods 
which  were  claimed  not  to  be  covered  by  the  mortgage.  {Haw- 
kins v.  Spokane,  3  Ida.  650,  33  Pac.  40;  Jones  on  Chat.  Mort., 
2d  ed.,  sees.  481,  482;  Pingree  Chat  Mort.,  sec.  126;  WiUard 
t.  Rice,  11  Met  493,  45  Am.  Dec.  226.) 

Even  if  the  mortgage  were  invalid  as  against  the  plaintiff, 
the  defendant  Rogers  has  a  right  to  setoff,  and  plaintiff  at 
most  could  only  recover  the  difference  between  the  value 
of  the  property  seized  and  the  indebtedness  due  Rogers  from 
Van  Blaricom.  {Jones  v.  Annis,  47  Kan.  478,  28  Pac.  156; 
Burton  v.  Randall,  4  Kan.  App.  593,  46  Pac.  326;  Jacobsan 
V.  Aberdeen  Pkg.  Co.,  26  Wash.  175,  66  Pac.  419.) 

Q.  F.  Hansbrough,  and  Hawley,  Puckett  &  Hawley,  for  Re- 
spondent. 

**When  jurisdiction  in  bankruptcy  attaches,  which  it  does 
as  soon  as  the  petition  is  filed,  it  extends  over  the  bankrupt 
and  his  estate,  and  all  parties  and  questions  connected  there- 
with. The  filing  of  the  petition  is  a  caveat  to  all  the  world, 
and  is  in  effect  an  attachment  and  an  injunction."  (Love- 
land  on  Bankruptcy,  76;  Bankrupt  Act,  sec.  1,  clause  10; 
In^e  Rodgers,  125  Fed.  169,  60  C.  C.  A.  567.) 

There  must  be  something  more  than  a  naked  stipulation  in 
a  chattel  mortgage  permitting  the  mortgagor  to  remain  in 
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possession  of  a  stock  of  goods  and  sell  the  same  and  apply 
the  proceeds  to  the  payment  of  the  debt.  There  must  be  a 
strict  compliance  with  the  stipulation  of  the  mortgage ;  other- 
wise the  mortgage  is  void.  {Lewiston  Nat.  Bank  v.  Martin, 
2  Ida.  734,  23  Pac.  920;  Wells,  Fargo  <fe  Co,  v.  Alturas  Com. 
Co.,  6  Ida.  506,  56  Pac.  165;  Meyer  v.  Monro,  9  Ida.  46,  71 
Pac.  969;  Byrd  v.  Forbes,  3  Wash.  Ter.  318,  13  Pac.  715; 
Winehurgh  v.  Schaer,  2  Wash.  Ter.  328,  5  Pac.  299;  Wilson 
V.  Voight,  9  Colo.  614,  13  Pac.  726;  Leopold  v.  Silverman,  7 
Mont.  266,  16  Pac.  580;  Stevens  v.  Curran,  28  Mont.  366, 
72  Pac.  753.) 

If  a  mortgage  is  void  for  any  purpose,  it  is  void  for  all 
purposes,  and  if  it  is  void  as  to  a  part  of  the  goods,  it  is 
void  as  to  the  whole.  {Russell  v.  Winne,  37  N.  Y.  591,  97 
Am.  Dec.  755;  Orover  v.  Wakeman,  11  Wend.  187,  25  Am. 
Dec.  624;  Horton  v.  Williams,  21  Minn.  187.) 

Suffering  property  covered  by  a  chattel  mortgage  to  re- 
main in  the  hands  of  the  mortgagor  for  an  unreasonable  time 
after  default  is  a  fraud  per  se,  not  open  to  explanation. 
(Reed  v.  Ames,  19  111.  594;  9  Cent  Dig.,  tit.  ''Chattel  Mort- 
gages,'' sec.  377.) 

Where  a  bankrupt  on  the  eve  of  his  bankruptcy  fraudu- 
lently sells  and  delivers  goods  to  one  of  his  creditors,  the 
assignee  may  disaffirm  the  contract  of  sale  and  recover  the 
value  of  the  goods  in  trover,  in  which  case  the  creditor  cannot 
set  off  his  debt.  {Benoist  v.  Darby,  12  Mo.  196 ;  Bankrupt 
Act,  sec.  68;  Brandenburg  on  Bankruptcy,  3d  edL,  p.  723.) 

AILSHIE,  C.  J. — This  action  was  commenced  in  the  dis- 
trict court  by  Albert  T.  Ryan  as  trustee  in  bankruptcy  of  the 
estate  of  Peter  B.  Van  Blaricom  v.  Walter  A.  Rogers  and 
Peter  A.  Steers,  as  sheriff  of  Bingham  county.  Plaintiff 
sought  to  recover  the  sum  of  $3,000  alleged  to  be  the  value  of 
a  stock  of  merchandise  which  he  claimed  belonged  to  the 
estate  of  the  bankrupt  and  which  had  been  wrongfully  eon- 
verted  by  the  defendant.  The  issues  were  joined  and  when 
the  case  came  on  for  trial  the  attorneys  made  and  filed  a  stipu- 
lation which  is  in  the  following  words:  ''It  is  hereby  stipu- 
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lated  that  a  special  question  shall  be  submitted  to  the  jury 
in  answer  to  whi<;h  they  shall  find  simplv  the  value  of  the 
proi>erty  seized  and  sold  by  the  defendants,  and  theie  shall 
be  submitted  to  the  court,  upon  the  evidence,  the  question 
whether  or  not  the  chattel  mortgage  in  controversy,  under  the 
circumstances  shown  by  the  evidence,  was  void  as  against  the 
plaintiff  at  the  time  of  plaintiff's  appointment  as  trustee, 
the  court  to  take  into  consideration  the  fact  of  actual  pos- 
session by  the  defendants  of  said  property  at  said  time,  and 
if  the  court  find  that  said  mortgage  Was  at  said  time  void  as 
against  the  plaintiff,  and  further  finds  that  the  defendants 
had  no  valid  lien  as  against  the  trustee,  by  reason  of  such 
possession,  judgment  shall  be  entered  in  favor  of  the  plaintiff 
and  against  the  defendants  for  the  full  amount  of  the  value 
of  said  property  as  found  by  the  jury;  otherwise,  judgment 
to  be  for  said  defendants."  Under  the  provisions  of  the  fore- 
going stipulation,  a  jury  was  impaneled  and  sworn  and  heard 
the  evidence  submitted,  and  found  the  value  of  the  property 
in  controversy  to  be  $2,400.  The  court  found  that  $300 
worth  of  the  property  was  originally  covered  by  the  mort- 
gage, and  that  $2,100  worth  of  the  property  taken  had  never 
been  covered  by  or  included  in  the  mortgage.  The  court 
thereupon  entered  judgment  in  favor  of  the  plaintiff  for  the 
sum  of  $2,100.  The  defendant  appealed  to  this  court,  and 
after  an  examination  of  the  matter,  the  court,  in  pursuance 
of  the  conditions  and  requirements  of  the  stipulation,  held 
that  the  judgment  must  be  for  either  plaintiff  or  defendant 
to  the  full  value  of  the  property  as  found  by  the  jury,  and 
ficcordinp:ly  reversed  the  judgment  and  remanded  the  cause 
for  further  findings  and  judgment  in  accordance  therewith. 
(Ry(m  V.  Rogers,  12  Ida.  404,  86  Pac.  524.)  After  the  cause 
was  remanded,  the  trial  court  made  further  findings  and 
entered  judgment  in  favor  of  the  plaintiff  for  the  full  sum 
of  $2,400.     This  appeal  is  from  the  judgment. 

Appellants  have  assigned  fourteen  errors,  but  we  will  not 
undertake  to  consider  them  separately,  but  will  rather  deal 
with  the  questions  as  argued  in  the  briefs.  The  stipula- 
tion was  construed  by  this  court  on  the  previous  appeal  to 
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the  extent  of  holding  that  under  its  terms  the  court  should 
enter  judgment  for  the  full  value  of  the  property  in  favor 
of  either  the  plaintiff  or  defendants.  A  further  question, 
however,  is  raised  on  this  appeal  as  to  the  construction  of 
that  stipulation  which  it  will  be  necessary  for  us  to  consider. 
The  substance  of  appellant's  argument  is  to  the  effect  that 
the  trial  court  was  to  determine,  under  the  provisions  of  the 
stipulation,  whether  the  mortgage  was  on  its  face  a  valid 
and  binding  instrument.  They  seem  to  argue  here  that  the 
trial  court  had  no  right  to  go  into  the  evidence  as  to  the  cir- 
cumstances under  which  the  mortgage  was  executed  and  the 
knowledge  of  the  mortgagee  as  to  the  disposition  by  the  mort- 
gagor of  the  properly  covered  by  the  mortgage,  nor  was  the 
court  authorized  to  go  into  the  question  as  to  whether  the 
property  taken  was  in  fact  the  property  covered  by  the  mort- 
gage. Both  the  purpose  and  spirit  of  the  stipulation,  as  well 
as  the  language  it  contains,  refute  the  contention  made  by 
the  appellants.  The  stipulation  provides  that  ''there  shall  be 
eubmitted  to  the  court,  upon  the  evidence,  the  question 
whether  or  not  the  chattel  mortgage  in  controversy,  under  the 
circumstances  shown  by  the  evidence,  was  void  as  against  the 
plaintiff  at  the  time  of  plaintiff's  appointment  as  trustee." 
It  will  thus  be  seen  that  the  court  was  to  determine  the 
validity  of  the  mortgage,  not  from  the  instrument  itself, 
but  upon  the  evidence  and  circumstances  shown  thereby. 
It  coidd  not  have  been  the  intention  of  the  plaintiff  to  con- 
sent to  a  judgment  against  him  for  the  value  of  property 
that  was  in  fact  not  covered  by  the  mortgage,  nor  could  it 
have  been  his  intention  to  submit  the  question  on  the  face 
of  the  mortgage  itself,  or  else  he  would  not  have  provided 
for  its  consideration  **upon  the  evidence."  The  conduct  of 
the  parties  in  the  trial  court  shows  clearly  that  they  intended 
that  this  matter  should  be  determined,  not  only  upon  the  in- 
strument itself,  but'upon  all  the  facts  and  circumstances  sub- 
mitted in  evidence.  The  trial  court  viewed  the  stipulation  in 
the  same  light  and  heard  the  evidence,  and,  in  fact,  no  objec- 
tion was  made  to  the  introduction  of  the  evidence  in  these  re- 
spects.   The  mortgage  in  this  case  described  the  property  as 
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follows:  '"The  stnek  of  goods  and  merdiaiidise  this  day  sold 
bT  the  mortira^ee  to  the  mortCTgor  eonsistuig  of  harness, 
saddle  and  supplies  and  furnishings  used  in  connection  with 
the  business  of  the  Blackf<x>t  Harness  CompanT  now  situated 
in  the  building  of  John  C.  Milliek  on  Bridge  Street  in  Black- 
foot  Bingham  County,  Idaho." 

Following  this  description  of  the  property,  the  mortgage 
eontains  a  further  paraCTaph  which  is  called  under  consid- 
eration in  this  ease,  and  which  is  as  follows:  '"It  is  under- 
stood and  agreed  by  and  between  the  parties  that  the  mort- 
gagor shall  eontinue  in  possession  of  said  good%  doing  a  re- 
tail business,  but  the  proceeds  derived  from  the  sale  of  said 
property-  shall  be  as  the  same  is  received  applied  on  the  pay- 
ment of  this  mortgage  and  not  othnwise."  The  mortgage 
was  executed  on  July  21,  1903,  to  secure  the  payment  of  two 
promissory  notes,  each  for  the  sum  of  $750,  bearing  interest 
from  date  at  the  rate  of  tea  per  cent  per  annum.  The  first 
note  fell  due  July  21,  1904,  and  the  second  July  21,  1905. 
Interest  was  made  payable  quarterly  in  advance.  The  mort- 
gage also  contained  the  usual  stipulation  providing  that  the 
indebtedness  should  l)ecome  immediately  due  upon  the  failure 
of  the  mortgagor  to  comply  with  any  of  the  oovenants,  agree- 
ments or  stipulations  of  the  mortage,  or  to  make  payments 
of  interest  or  principal  when  due.  The  only  payment  that 
was  ever  made  was  two  or  three  days  after  the  execution 
of  the  notes  and  mortgage,  when  the  mortgagor  paid  the  sum 
of  $37.50  to  be  applied  on  interest.  No  further  sum  what- 
ever was  paid,  but  the  mortgagor  remained  in  possession  of 
the  property  and  continued  to  sell  and  dispose  of  the  same, 
and  sold  off  all  the  property  covered  by  the  mortgage  with  the 
exception  of  about  $250  or  $300  worth  of  fixtures.  The  mort- 
gagee testified  that  he  knew  of  the  sales  being  made  from  time 
to  time,  and  knew  that  the  mortgagor  was  disposing  of  the 
property  and  that  no  payments  whatever  were  being  made 
on  the  indebtedness  to  him.  The  stock  of  goods  at  the  time 
the  mortgage  w^as  executed  was  of  the  value  of  about  $3,000. 

On  July  8,  1904,  the  sheriff  seized  the  whole  of  the  property 
BOW  in  controversy  under  instructions  from  the  defendant's 
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attorneys.  The  sherilff,  proceeding  under  aflSdavit  and  notice 
as  required  for  foreclosure  of  chattel  mortgages,  advertised 
the  property  for  sale  on  July  16th.  Some  of  the  creditors 
procured  an  injunction  restraining  the  sheriflE  from  selling, 
and,  while  the  injunction  was  in  force,  and  on  July  23d,  the 
bankrupt.  Van  Blaricom,  filed  his  petition  in  the  United 
States  circuit  court,  asking  that  he  be  adjudged  a  bankrupt, 
and  on  the  28th  day  of  that  month,  he  was  duly  and  regularly 
adjudged  a  bankrupt  On  August  4th,  the  temporary  in- 
junction was  dissolved,  and  thereupon  the  sheriff  advertised 
the  property  for  sale  on  August  11th,  and  on  that  date  sold 
it  at  public  auction.  On  August  8th  the  referee  in  bank- 
ruptcy issued  and  caused  to  be  served  on  the  sheriff  and  the 
mortgagee,  a  notice  that  the  property  about  to  be  sold  was 
not  the  property  covered  by  the  mortgage,  but  that,  on  the 
contrary,  it  was  part  of  the  assets  of  the  estate  of  the  bank- 
rupt, and  that  they  would  be  held  liable  for  any  sale,  disposal 
or  conversion  of  the  property.  This  action  was  thereafter 
commenced  to  recover  the  value  of  the  property  on  account 
of  its  wrongful  conversion.  In  the  first  place,  the  mortgage 
in  this  case  does  not  attempt  to  cover  after-acquired  property. 
It  has  been  established  beyond  cavil  that  at  least  $2,100 
worth  of  the  property  taken  was  after-acquired  properly. 
It  was  not  owned  by  the  mortgagor  at  the  time  the  mortgage 
was  executed;  was  not  among  the  property  described  in  the 
mortgage,  but  was  purchased  by  him  from  time  to  time  after 
the  execution  and  recording  of  this  mortgage.  It  is  there- 
fore clear  that  the  property  not  covered  by  the  mortgage  was 
wrongfully  converted.  It  was  not  taken  under  the  mortgage 
or  by  virtue  thereof  if  not  covered  by  the  contract.  The 
respondent  contends,  however,  that  the  mortgage  was  abso- 
lutely void  even  as  to  the  property  it  attempted  to  cover, 
for  the  reason  that  the  mortgagee  permitted  the  mortgagor 
to  remain  in  possession  of  the  property  and  to  sell  and  dis- 
pose of  the  same  and  retain  the  proceeds  without  applying 
any  part  thereof  on  the  payment  of  the  debt  secured.  The 
fact  that  the  mortgagee  permitted  the  mortgagor  to  remain 
in  possession  of  the  property,  which  was  within  itself  some- 
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thing  like  double  the  value  of  the  debt  secured,  for  a  period 
of  one  year,  and  for  at  least  nine  months  after  breach  of  the 
conditions  named  in  the  mortgage,  and  sell  and  dispose  of  the 
property,  without  any  attempt  to  collect  any  part  of  the  mort- 
gage debt,  or  take  possession  of  the  property,  would,  as  a 
matter  of  law,  be  such  a  fraud  upon  attaching  creditors  and 
purchasers  as  to  avoid  the  mortgage.  (Wilson  v.  Vaightf  9 
Colo.  614,  13  Pac.  726 ;  Stevens  v.  Curran,  28  Mont.  366,  72 
Pac.  753;  Rocheleau  v.  Boyle,  11  Mont.  469,  28  Pac.  878; 
Lewiston  Nat.  Bk.  v.  Martin,  2  Ida.  734,  23  Pac.  920.)  Not- 
withstanding these  facts,  however,  the  mortgage  would  be 
good  as  to  any  remaining  property  covered  by  it  as  between 
the  mortgagor  and  mortgagee  in  the  absence  of  attachment  or 
other  lien  or  encumbrance  prior  to  the  mortgagee  taking  pos- 
session. {Fisher  v.  Zollinger,  149  Fed.  54,  79  C.  C.  A.  76, 
and  cases  there  cited ;  Thompson  v.  Fairbanks,  196  U.  S.  516, 
25  Sup.  Ct.  306,  49  L.  ed.  577.) 

In  this  case  the  mortgagee  took  possession  of  the  remaining 
property  covered  by  the  mortgage  prior  to  any  creditors' 
rights  initiating  by  reason  of  an  attachment  lien  or  other  en- 
cumbrance on  the  property  whereby  a  general  creditor  could 
bring  himself  within  the  purview  of  the  statute  and  acquire 
a  right  to  contest  the  mortgage.  (Neustadter  Bros.  v.  Doust, 
13  Ida.  617,  93  Pac.  978.)  Possession  of  the  remaining  mort- 
gaged property  having  been  taken  by  the  mortgagee  prior  to 
the  rights  of  any  creditor  attaching  thereto,  the  mortgagee 
would  be  exempt  from  the  application  of  the  general  rule. 

There  is  another  reason,  however,  which  prevents  the  appel- 
lant from  securing  a  reversal  of  this  judgment,  even  though 
it  includes  the  $250  or  $300  worth  of  property  that  was  in 
fact  covered  by  the  mortgage  as  originally  found  by  the  trial 
court.  Upon  the  first  trial  of  this  case,  the  court  found  that 
there  was  $300  worth  of  the  property  covered  by  the  mort- 
gage and  $2,100  worth  not  included  in  the  mortgage,  and  en- 
tered judgment  in  favor  of  the  plaintiff  for  only  the  sum  of 
$2,100.  The  defendants  appealed  from  that  judgment  and  in- 
sisted in  this  court  that  under  the  stipulation  heretofore  set 
out,  the  judgment  should  be  either  for  the  plaintiff  in  the  full 
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sum  of  $2,400  or  the  defendants  in  the  full  snm  of  $2,400  as 
found  by  the  jury.  This  court,  on  that  appeal,  construed  the 
stipulation  in  accordance  with  the  contention  of  appellant, 
and  held  that  notwithstanding  the  judgment  as  entered  by  the 
trial  court  was  probably  equitable,  it  was  not  in  accordance 
with  the  stipulation.  After  the  case  was  remanded,  the  trial 
court  made  amended  findings  and,  among  other  things,  found 
that  the  goods  taken  by  the  defendant  were  practically  all 
new  and  different  goods  from  those  covered  by  the  mortgage 
and  of  the  value  of  $2,400,  and  that  the  mortgage  did  not 
cover  such  goods  and  was  void  as  to  those  goods.  The  court 
thereupon  entered  judgment  against  the  defendant  for  the 
full  sum  as  found  by  the  jury.  The  appellant  on  this  appeal 
will  not  be  allowed  any  different  construction  of  the  stipula- 
tion from  that  obtained  by  him  on  the  previous  appeal.  On 
that  appeal  he  contended  that  the  judgment  must  be  either 
for  or  against  him  in  the  full  value  of  the  goods  as  found  by 
the  jury.  He  will  be  obliged  to  abide  by  that  contention  on 
this  appeal. 

The  appellants  argue  that  if  the  mortgage  should  be  held 
invalid  as  against  them,  that  notwithstanding  such  fact,  the 
defendant  Rogers  was  entitled  to  set  off  or  counterclaim  plain- 
tiff's  demand  to  the  extent  of  the  balance  due  him  on  the  note 
and  mortgage.  That  position  might  be  tenable  under  some 
circumstances  in  an  action  between  the  mortgagor  and  mort- 
gagee {Jones  V.  Annis,  47  Kan.  478,  28  Pac.  156 ;  Barton  v. 
KandaU,  4  Kan.  App.  593,  46  Pac.  326;  Jacobson  v.  Aberdeen 
Packing  Co.,  26  Wash.  175,  66  Pac.  419),  but  no  such  principle 
can  be  applied  in  an  action  by  the  trustee  of  a  bankrupt  es- 
tate. In  such  case,  **the  filing  of  a  petition  in  bankruptcy, 
followed  by  an  adjudication,  is  a  seizure  of  the  property  by 
the  law  which  is  equal  in  rank  to  seizure  on  attachment  or 
execution,  and  with  respect  to  the  right  to  attack  transfers 
or  encumbrances  by  the  bankrupt  as  either  actually  or  con- 
structively fraudulent  the  trustee  stands  in  the  same  position 
as  an  attachment  or  execution  creditor."  (In  re  Rogers,  l25 
Fed- 169,  60  C.  C.  A.  567;  Bankruptcy  Act,  sec.  67.) 
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Piaintiff  also  assigns  the  action  of  the  oonrt  in  oyemiling 
his  demurrer  to  the  amended  complaint  as  error.  The  chief 
ai-gnment  made  in  support  of  this  assigmment  is  that  the  con- 
version is  shown  to  have  taken  place  prior  to  the  appointment 
of  the  plaintiff  as  trustee  in  bankruptcy,  and  that  in  order 
for  the  plaintiff  to  recover,  he  must  show  that  he  was  entitled 
to  the  possession  of  the  property  at  the  time  of  its  seizure  by 
defendant.  There  are  two  reasons  why  this  assignment  can- 
not be  sustained.  The  demurrer  was  considered  on  the  pre- 
vious appeal,  and  while  the  opinion  does  not  deal  with  that 
assi^ment,  it  was  necessary  to  pass  on  it  in  order  to  arrive 
at  the  conclusion  announced  on  that  appeal.  By  that  de- 
cision, we,  in  effect,  held  that  the  demurrer  was  not  well  taken. 
The  complaint  on  its  face,  however,  alleged  sufBci^it  facts  in 
proper  form.  It  alleged  the  plaintiff's  appointment  prior  to 
the  date  that  it  charged  the  conversion  took  place.  If  there 
was  any  variance  between  the  proofs  and  the  pleadings,  it  was 
necessary  to  raise  that  in  some  other  manner  than  by  de- 
murrer.    The  demurrer  was  properly  overruled. 

In  the  light  of  the  foregoing  conclusions,  the  other  assign- 
ments of  error  become  immaterial,  and  their  consideration  is 
of  no  importance  to  a  decision  of  this  case.  There  is  no  error 
in  the  record  that  would  call  for  a  reversal  of  the  judgment. 
The  judgment  is  therefore  affirmed,  with  costs  in  favor  of  re- 
spondent 

Sidlivan,  J.,  and  Stewart,  J.,  concur. 

(March  12,  1908.) 
ON  PETITION  FOR  BEHEARINO. 

SULLIVAN,  J. — A  petition  for  rehearing  has  been  filed 
in  this  case,  and  it  is  contended  by  counsel  that  the  court  mis- 
apprehended their  contention  in  relation  to  the  construction 
of*  the  stipulation  involved  in  said  suit  and  as  to  the  condi- 
tion of  the  record  and  other  matters.  The  court  held  in  the 
former  opinion  that  the  substance  of  appellants'  argument  on 
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the  hearing  was  to  the  effect  that  the  trial  court  was  to  de- 
termine under  the  provisions  of  the  stipulation  whether  the 
mortgage  was  on  its  face  a  valid  and  binding  instrument. 

We  do  not  think  the  court  misunderstood  counsel's  conten- 
tion in  that  regard.  The  legal  effect  of  that  contention  clearly 
was  that  the  court  could  not  find  said  mortgage  valid  as  to 
part  of  the  property  under  consideration,  and  void  as  to  the 
other  part,  and  the  court  in  its  former  opinion,  after  quoting 
from  said  stipulation,  said :  ''It  will  thus  be  seen  that  the  court 
was  to  determine  the  validity  of  the  mortgage,  not  from  the 
instrument  itself,  but  upon  the  .evidence  and  circumstances 
shown  thereby.  It  could  not  have  been  the  intention  of  plain- 
tiff to  consent  to  a  judgment  against  him  for  the  value  of 
property  that  was  in  fact  not  covered  by  the  mortgage,"  etc. 
The  court  further  said:  **The  conduct  of  the  parties  in  the 
trial  court  shows  clearly  that  they  intended  that  this  matter 
should  be  determined,  not  only  upon  the  instrument  itself, 
but  upon  all  the  facts  and  circumstances  submitted  in  evi- 
dence." So,  if  the  court  had  misconstrued  the  legal  effect  of 
<!ounsel's  contention,  it  decided  the  case  along  the  lines  now 
conceded  by  counsel  to  have  been  his  contention.  Counsel's 
contention  is  to  the  effect  that  it  was  immaterial  whether  or 
not  the  mortgage  covered  all  the  goods  seized  or  only  a  por- 
tion thereof,  for  under  the  stipulation,  should  the  mortgage 
be  held  valid,  judgment  must  go  for  petitioner  for  the  full 
value  of  said  property.  The  court  cannot  concur  with  coun- 
sel in  that  interpretation  of  said  stipulation.  Counsel  for  re- 
spondent did  not  intend  and,  in  fact,  did  not  stipulate  that 
judgment  should  go  against  his  client  for  any  property  or 
the  value  thereof,  which  was  not  covered  by  said  mortgage. 
The  effect  of  counsel's  contention  is  that  if  the  court  should 
find  said  mortgage  valid  so  far  as  one  dollar's  worth  of  said 
property  was  concerned,  then  it  must  find  it  valid  as  to  the 
entire  amount  of  property  taken  by  the  sheriff.  We  cannot 
agree  with  counsel  in  that  construction  of  said  stipulation. 

It  is  next  contended  that  the  evidence  does  not  show  that 
•goods  covered  by  said  mortgage  were  sold  by  the  mortgagor 
And  the  proceeds  thereof  applied  to  his  own  use  with  the 
Idaho,  Vol.  14—21 
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knowledge  and  consent  of  the  mortgagee.  The  mortgagor 
knew  the  terms  of  his  mortgage.  He  knew  that  it  did  not 
cover  any  stock  purchased  and  placed  in  said  building  to  re- 
jilaee  that  sold  by  the  mortgagor.  The  mortgagee  testified 
that  he  expected  Van  Blaricom  would  continue  in  the  retail 
business  and  expected  him  to  sell  and  dispose  of  the  stocky 
and  he  testified  as  follows:  **I  knew  he  was  selling  and  dis- 
;  posing  of  it  during  the  time  he  was  there.  He  never  ac- 
counted to  me  for  the  sales  of  the  stock  that  I  had  the  mort- 
gage  on.  I  never  demanded  an  accounting  for  the  sales  of 
that  stock."  Under  that  eijidence,  we  are  unable  to  compre- 
hend how  counsel  can  so  earnestly  contend  that  the  evidence 
fails  to  show  that  the  mortgagee  had  no  knowledge  that  the 
mortgagor  was  selling  said  mortgaged  property  and  that  he 
was  not  applying  the  proceeds  of  said  sale  in  pajmient  of 
the  mortgage  debt,  as  he  testified  to  those  facts  himself.  The 
evidence  shows  that  the  mortgagee  had  knowledge  of  all  of 
those  facts.  Where  a  person  takes  a  mortgage  upon  a  stock 
of  goods,  which  contains  provisions  that  the  mortgagor  may 
remain  in  possession  and  continue  to  sell  the  goods,  and  shall 
apply  the  proceeds  of  the  sales  on  the  mortgage  debt,  and  it 
appears  that  the  mortgagor  did  continue  in  possession  thereof 
for  about  nine  months  and  sold  off  the  greater  portion  of 
the  stock  so  mortgaged,  and  made  no  application  of  the  pro- 
ceeds of  the  sale  in  payment  of  the  mortgage  debt,  with  the 
knowledge  and  permission  of  the  mortgagee,  such  transactions 
are  prima  facie  evidence  of  the  invalidity  of  the  mortgage. 

From  the  evidence,  it  is  clear  that  the  mortgagee  knowingly 
permitted  the  mortgagor  to  continue  to  sell  the  merchandise 
covered  by  the  mortgage  for  more  than  nine  months  after 
its  execution,  and  appropriate  the  proceeds  to  his  own  use. 
It  was  held  in  Rochelea/u  v,  Boyle,  11  Mont.  451,  28  Pac.  872^ 
a  case  similar  to  the  one  at  bar,  that  the  phrase  **  knowingly 
permitted**  was  equivalent  to  ** understood  and  agreed,"  and 
the  court  there  held  that  a  mortgage  under  such  facts  and  cir- 
cumstances '^  becomes  a  mere  sham,  a  mere  appearance,  a  de- 
lusion asserting  in  form  what  is  not  a  fact." 
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Conceding  that  the  mortgage  was  valid  when  executed,  the 
acts  and  conduct  of  the  parties  after  its  execution  were  such 
as  to  annul  its  provisions  so  far  as  creditors  and  the  trustee 
in  bankruptcy  of  the  mortgagor  were  concerned.  And  as 
there  was  no  provision  in  said  mortgage  that  it  should  cover 
any  additions  to  said  stock  of  merchandise,  it  never  did  cover 
such  additions. 

A  question  is  raised  in  regard  to  the  findings  of  fact  con- 
taining conclusions  of  law.  It  is  recognized  by  eminent  au- 
thority that  it  is  difficult  sometimes  to  distinguish  between 
an  ultimate  fact  and  a  conclusion  of  law,  and  while  our  stat- 
ute, sec.  4407,  Rev,  Stat,  requires  the  court  in  giving  its  de- 
cision, to  state  the  facts  found  and  conclusions  of  law  sep- 
arately, it  does  not  require  the  court  to  find  probative  facts. 
Ultimate  facts  and  not  probative  facts  are  required  to  be 
found.  While  the  findings  are  not  as  full  and  complete  as 
might  be  desired,  they  are  suflScient  to  sustain  the  judgment. 

Counsel  insists  that  there  is  no  evidence  to  support  the  find- 
ing to  the  effect  that  said  mortgage  was  void.  We  again  sug- 
gest that  the  evidence  is  amply  sufiicient  to  support  such  find- 
ing. 

It  is  strenuously  contended  by  counsel  that  as  the  conver- 
sion of  said  goods  occurred  some  days  prior  to  the  adjudica- 
tion in  bankruptcy  and  the  appointment  of  the  trustee,  that 
the  trustee  for  that  reason  would  have  no  right  or  authority 
to  recover  said  chattels  so  converted  or  their  value.  We  can- 
not agree  with  that  contention.  The  bankrupt  was  the  owner 
of  the  goods  so  converted,  and  had  a  legal  right  to  their  im- 
mediate possession  at  the  time  of  the  conversion,  and  his  right 
continued  up  to  the  time  of  the  appointment  of  trustee,  and 
thereafter  the  trustee  had  the  same  right  in  regard  to  said 
converted  property  as  the  bankrupt  himself.  This  disposes 
of  the  contention  of  the  appellant  that  the  complaint  must 
allege  ownership  and  right  to  possession  in  the  plaintiff  at  the 
time  of  the  alleged  conversion. 

Some  question  il*  raised  as  to  the  sufiiciency  of  the  allega- 
tions of  the  complaint.  The  allegations  of  the  complaint  are 
sufElcient  to  show  that  the  trustee  had  the  legal  right  to  the. 
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immediate  possession  of  said  goods  at  the  time  the  suit  was 
brought,  and  if  legal  possession  could  not  be  obtained,  that 
he  had  a  right  to  recover  the  value  of  the  goods  so  converted. 

It  is  contended  that  when  the  state  court  acquires  jurisdic- 
tion of  the  property  and  the  possession,  it  may  proceed  to  sell 
under  a  mortgage  foreclosure  and  to*  distribute  the  proceeds 
of  the  sale.  That  is  no  doubt  true  where  the  mortgage  is 
valid,  but  under  a  void  mortgage  we  know  of  no  rule  of  law 
that  would  permit  the  mortgagee  to  seize  the  property  of  the 
mortgagor  not  covered  by  the  mortgage,  and  sell  it  under  a 
mortgage  foreclosure.  The  decisions  cited  by  counsel  proceed 
upon  the  theory  that  the  mortgages  involved  were  valid,  and 
only  such  property  was  seized  under  them  as  was  described 
therein,  while  in  the  case  at  bar,  the  greater  portion  of  the 
property  seized  was  not  covered  by  the  mortgage  at  all,  and 
as  to  the  remainder,  the  court  held  the  mortgage  void.  We 
have  no  contention  on  this  point  with  counsel,  so  far  as  valid 
mortgages  are  concerned,  but  the  rule  he  contends  for  is  only 
applicable  to  valid  mortgages  and  not  to  void  ones. 

The  petition  for  a  rehearing  is  denied. 

Ailshie,  C.  J.,  and  Stewart,  J.,  concur. 


(Febnary  18,  1008.) 


BOABD  OF  COUNTY  COMMISSIONEES,  AppeUant,  v. 
GEOEGE   BASSETT,   Respondent 

[93  Plac.  774.] 

Appeal  by  Board  from  Judgment  op  District  Court — ^Authoritt  op 
County  Attorney  to  Take  Appeal— Power  op  Board  to  Settle 
Case  ok  Appeal— Motion  to  Disiass  Appeal. 

1.  Under  the  provisionB  of  an  act  entitled  ''An  aet  fixing  the 
qualifications,  and  prescribing  the  powers  aad  duties  of  county  at- 
torneys," approved  Feb.  2,  1899  (Laws  1899,  p.  25),  it  is  made  the 
duty  of  the  prosecuting  attorney  to  defend  all  actions,  applications 
or  motions,  ciyil  or  criminal,  in  the  district  court  of  his  county,  in 
which  the  people  of  the  state  or  the  county  is  interested  or  a  party. 
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2.  Under  the  provigions  of  subd.  13,  sec.  1759,  Bev.  Stat.,  as 
amended,  the  board  of  commissioners  is  given  the  power  to  direct 
and  control  the  prosecution  and  defense  of  all  suits  to  which  the 
county  IB  a  party  in  interest. 

3.  The  foregoing  provisions  of  the  law  in  regard  to  the  duties  of 
the  county  attorney  and  the  powers  of  the  board  must  be  read  to- 
gether, and  under  those  provisions  the  prosecuting  attorney  must 
look  after  and  defend  any  and  all  litigation  instituted  against  the 
county,  and  has  the  power  to  take  an  appeal  in  any  such  cases  from 
the  district  court  to  the  supreme  court,  and  it  does  not  require  an 
order  of  the  board  of  commissioners  to  authorize  him  to  do  that. 

4.  Under  the  powers  given  to  the  board  of  commissioners,  it  may 
settle  a  case  pending  against  the  county,  on  appeal,  and  where  they 
do  settle  such  case,  and  it  appears  from  the  record  that  no  beneficial 
results  can  accrue  to  the  county  from  a  determination  of  the  appeal, 
the  appeal  will  be  dismissed  on  motion. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Fourth  Judicial  Dis- 
trict for  Twin  Palls  County.  Hon.  Edward  A.  Walters, 
Judge. 

Appeal  by  the  board  of  conunissioners  from  an  order  of  the 
district  court,  directing  them  to  issue  liquor  license.  Appecd 
dismissed  on  motion., 

P.  A.  Hutto,  Prosecuting  Attorney,  for  the  Appellant,  cites 
no  authorities  on  points  decided. 

Sweel^  &  Sweeley,  for  Respondent,  file  no  brief. 

SULLIVAN,  J. — This  is  an  appeal  from  a  judgment  of  the 
district  court  reversing  an  order  of  the  board  of  county  com- 
missioners of  Twin  Palls  county,  and  directing  that  a  liquor 
license  be  issued  to  the  respondent.  It  is  an  appeal  on  be- 
half of  the  board  of  county  commissioners.  A  motion  has 
been  made  to  dismiss  the  appeal  on  three  several  grounds, 
the  first  of  which  is  that  the  appeal  was  not  taken  upon  the 
authority  or  order  of  the  board  of  county  commissioners,  but 
upon  the  volunteer  action  of  the  county  attorney;  and  second, 
that  the  appeal  was  not  legally  taken  for  the  reason  that  it 
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vas  i::t  Uk*?:  W  ti-»  atr.-r=f?r  r^scnl  of  the  state:  mnd  third, 
that  tbe  j-Ijt::-:::  ari  cri-?r  bare  Keen  tuHj  executed  and 
cocrlied  'rliii  and  «ati^5e*i  by  the  said  boaid  of  eounty  CMn- 

There  is  nfrthine  whatrvw  in  the  first  two  eoDtentioiis,  for 
the  r?a5#>ii  that  it  is  ciaie  the  dnty  of  the  proseeating  at- 
t^Tii^j  S-?s5L  Lairs  1^/9.  p.  25  to  proseeate  <ff  defend  all 
act: MIS,  ap7 1: ratlins  or  mrtions.  ciTil  or  criminal,  in  the  dis- 
trict eoort  of  the  c^^unn-,  in  which  the  people  of  the  state  or 
the  county  is  interested  or  a  party.  The  prosecuting  attorney 
is  the  leral  adviser  of  the  board  of  eounty  eommissioners. 
Under  the  provisions  of  subdL  13  of  sec  1759,  Rev.  Stat,  as 
amended,  the  board  of  commissionerB  is  givai  the  power  to 
direct  and  control  the  prosecution  and  defense  of  all  suits  to 
which  the  county  is  a  party  in  interest,  and  onploy  counsel 
to  conduct  the  same,  with  or  without  the  prosecuting  attorney, 
as  they  may  direct.  Those  provisions  must  be  read  in  con- 
nection with  the  provisions  of  the  statute,  which  prescribe 
the  duties  of  the  county  attorney.  Under  the  law,  it  is  made 
his  duty  to  look  after  and  defend  any  and  all  litigation  in- 
stituted against  the  county,  and  if  it  becomes  necessary  to 
take  an  appeal,  he  has  full  authority  to  take  it,  and  it  is  un- 
necessary for  him  to  wait  for  the  action  of  the  board  of  county 
commissioners  to  give  him  directions  and  orders  in  regard  to 
the  same.  The  statute  gives  the  board  of  commissioners  tho 
right  to  direct  the  litigation,  and  if  that  board  sees  fit  to  com- 
promise or  settle  the  case  pending  against  the  county,  th^y 
have  the  right  to  settle  or  direct  the  case  to  be  dismissed, 
and  it  appears  from  the  record  in  this  case  that  the  board  of 
county  commissioners  complied  with  the  order  and  judgment 
of  the  district  court  without  consulting  the  county  attorney, 
which  they  had  a  legal  right  to  do. 

As  the  case  has  been  fuUy  settled,  no  beneficial  results  can 
come  from  a  determination  of  the  issues  made  on  this  appeal 

It  is  true,  as  appears  from  the  record  presented  on  this  mo- 
tion,  that  the  board  acted  without  knowledge  of  an  appeal 
having  been  taken,  and  under  the  facts,  this  court  might  pro- 
ceed and  determine  the  case  under  the  authority  of  Warner 
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PointB  Decided. 

Bros.  Co.  V.  Freud,  131  Cal.  639,  82  Am.  St.  Rep.  400,  63  Pac. 
1017,  2  Cyc.  647;  but  under  all  the  facts  of  this  case,  and 
considering  that  the  time  for  which  the  license  was  issued  is 
about  to  expire,  we  have  concluded  to  sustain  the  motion  and 
dismiss  the  appeal.  The  appeal  is  therefore  dismissed,  with 
costs  in  f  ayor  of  the  respondent. 

Ailshie,  C.  J.,  and  Stewart,  J.,  concur. 


(February  19,  1908.) 

CARRIE  PILMER,  Administratrix,  Appellant,  v.  BOISE 
TRACTION  CO.,  LTD.,  Respondent. 

[94  Puc.  432.] 

STBisr  Bailroads — Nonsuit — ^Evidbincb,  How  Oonsteued — Accidknt — 
Injury — ^Negligence — Contributory  Negligence — Questions  vob 
Jury — Speed  or  Car — Conclusions  from  Evidence — ^Different 
Conclusion — Court  to  Determine  When — Jury  When — Burden 
OF  Provino  Matter  of  Defense — ^Negligence  Per  Sb — Proximate 
Cause  of  Injury — Duty  of  Motorman — Street  Crossing — Doc- 
trine OF  ''Last  Clear  Change" — ^Negligence  Proximate  and  Be- 

liOTB. 

1.  A  motion  for  a  nonBult  admits  the  truth  of  plaintiff 's  OTidence 
and  every  inference  of  fact  that  can  be  legitimately  drawn  there- 
from, and  on  such  motion  the  evidence  must  be  interpreted  most 
strongly  against  the  defendant. 

2.  In  an  action  to  recover  damages  for  the  injury  or  death  of  a  per- 
son, by  reason  of  being  run  against  and  over  by  a  street-ear,  a  mo- 
tion for  a  nonsuit  at  the  close  of  the  plaintiff's  evidence  should  not 
be  granted  unless  the  facts  presented  by  the  evidence  are  such  that 
but  one  .conclusion  could  reasonably  be  drawn  from  them,  and  that 
eondusion  is,  that  no  recovery  can  be  had  under  the  evidence. 

8.  It  is  the  province  of  the  court  to  determine  that  conclusion 
and  grant  a  nonsuit;  but  if  different  minds  might  reasonably  reach 
different  conclusions  from  such  evidence,  the  motion  for  a  nonsuit 
should  be  denied  and  the  case  submitted  to  the  jury. 

4.  In  this  class  of  cases  the  burden  of  proving  contributory  neg- 
ligence is  with  the  defendant. 
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5.  Failure  to  look  and  listen  before  crossing  a  street-car  track  at 
a  public  street  crossing  is  not,  as  a  matter  of  law,  negli<;ence  yer  se. 

6.  The  right  and  duty  of  pedestrians  and  the  right  and  duty  of  the 
person  in  charge  of  the  motive  power  of  a  street-car  when  crossing 
streets  are  reciprocal,  and  each  is  boand  to  nse  equal  diligence  to 
ftToid  collision. 

7.  Negligence  on  the  part  of  a  person  which  was  not  the  proximate 
eaose  of  his  injury  or  death  will  not  be  a  bar  to  his  recovery. 

8.  The  proximate  cause  of  an  event  is  that  which  in  a  natural 
and  continuous  sequence,  unbroken  by  a  new  cause,  produces  that 
event,  and  without  which  that  event  would  not  have  occurred. 

9.  In  oases  of  this  kind,  the  question  as  to  what  la  the  proximate 
t: -we  of  the  injury  is  a  question  for  the  jury. 

10.  Held,  under  the  facta  of  this  case,  that  the  question  of  the 
proximate  cause  of  the  accident  should  have  been  submitted  to  the 
jury. 

11.  A  street-ear  should  be  kept  under  the  reasonable  control  of  the 
motorman  when  crossing  a  street,  and  persons  with  or  without 
vehicles,  passing  over  the  track  at  street  eroasings,  may  assume  that 
care  will  be  used  to  reduce  the  speed  at  such  crossings. 

12.  A  person  who  has  the  last  clear  chance  or  opportunity  of  avoid- 
ing an  accident,  notwithstanding  the  negligence  of  his  opponent,  is 
considered  in  law  solely  responsible  for  such  accident 

13.  Although  the  action  of  the  one  injured  may  have  been  the 
primary  cause  of  the  injury,  yet  an  action  for  such  injury  may  be 
maintained  if  it  be  shown  that  the  defendant  might,  by  the  exercise 
of  reasonable  care  and  diligence,  have  avoided  the  consequences  of 
the  injured  party 's  negligence. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Third  Judicial  Dis- 
trict for  Ada  County.    Hon.  Fremont  Wood,  Judge. 

Action  by  administratrix  to  recover  damages  for  the  killing 
of  her  intestate  by  a  street  railway  car.  Judgment,  on  mo- 
tion for  a  nonsuit,  in  favor  of  the  defendant    Reversed, 

Hawley,  Puckett  &  Hawley,  for  Appellant. 

"By  a  motion  for  nonsuit  the  defendant  admits  the  exist- 
ence of  every  fact  which  the  evidence  tends  to  prove,  or  which 
can  be  gathered  from  any  reasonable  view  of  the  evidence." 
(Later  v.  Haywood,  12  Ida.  78,  85  Pac.  494.) 
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Argument  for  Appellant. 

**The  trial  court  is  bound  to  submit  the  case  to  the  jury, 
unless  no  recovery  could  be  had  upon  any  view  that  could 
be  properly  taken  of  the  facts  which  the  evidence  tends  to 
establish."  (1  Thompson  on  Negligence,  409;  3  Hutchinson 
on  Carriers,  sec.  1174;  McAlpine  v.  Laydon,  115  Cal.  68,  46 
Pac.  865;  Wahlgren  v.  Market  St  Ry.  Co.,  132  Cal.  656,  64 
Pac.  993;  Hone  v.  Mammoth  Mining  Co.,  27  Utah,  168,75  Pac. 
381.) 

The  defendant  company  was  guilty  of  negligence,  in  that 
its  motorman  did  not  have  his  car  under  that  control  which 
the  equal  rights  of  pedestrians  required.  (Nellie  on  Street 
Railroad  Accident  Law,  278 ;  Roberts  v.  Spokane  St.  Ry.  Co., 
23  Wash.  325,  63  Pac.  506;  Mauer  v.  Brooklyn  Heights  R.  Co., 
84  N.  Y.  Supp.  76,  87  App.  Div.  119 ;  Searls  v.  Elizabeth  & 
C.  J.  Co.,  70  N.  J.  L.  388,  57  Atl.  134;  Sesselman  v.  MetropoU 
Han  St.  Ry.  Co.,  78  N.  Y.  Supp.  482,  483,  76  App.  Div.  336.) 

''While,  generally  speaking,  one  who  is  about  to  cross  a 
street  railway  should  both  look  and  listen  for  cars,  this  is  not 
an  inflexible  rule,  nor  is  to  be  enforced  with  any  such  strict- 
ness as  in  the  case  of  an  ordinary  steam  railroad;  it  is  not  neg- 
ligence as  a  matter  of  laW  to  attempt  to  do  so."  (Richmond 
P.  dk  P.  Co.  V.  Gordon,  102  Va.  498,  46  S.  E.  772;  Shea  v.  St. 
Paul  R.  Co.,  50  Minn.  395,  52  N.  W.  902;  Peterson  v.  Min- 
neapolis  R.  Co.,  90  Minn.  52,  95  N.  W.  751 ;  Cincinnati  St.  R. 
Co.  V.  Snell,  54  Ohio  St.  197,  43  N.  E.  207,  32  L.  B.  A.  276; 
Read  v.  Brooklyn  R.  Co.,  53  N.  Y.  Supp.  209,  32  App.  Div. 
503;  Cons.  Traction  Co.  v.  Scott,  58  N.  J.  L.  682,  55  Am.  St. 
Rep.  620,  34  Atl.  1094,  33  L.  R.  A.  122;  Chicago  St.  Ry.  Co. 
V.  O'Donnel,  208111.  267,  70  N.  E.  294;  Cincinnati  St.  Ry. 
Co.  V.  Whitcomb,  66  Fed.  915,  14  C.  C.  A.  183;  Robbins  v. 
Springfield  R.  Co.,  165  Mass.  30,  42  N.  E.  334;  Chauvin  v. 
Detroit  R.  Co.,  135  Mich.  85,  97  N.  W.  160;  Lane  v.  Brooklyn 
K.  Co.,  82  N.  Y.  Supp.  1057,  85  App.  Div.  85;  Marden  v. 
Portsmouth  R.  Co.,  100  Me.  41,  109  Am.  St.  Rep.  476,  60  Atl. 
630,  69  L.  R.  A.  300;  Kansas  City  etc.  R.  Co.  v.  Gallagher, 
68  Kan.  424,  75  Pac.  469,  64  L.  R.  A.  344 ;  Campbell  v.  Los 
Angeles  R.  Co.,  137  Cal.  565,  567,  70  Pac.  624.) 
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Pilmer  had  a  right  to  rely  on  the  defendant's  controlling 
its  car,  and  he  was  not  guilty  of  negligence  in  passing  over 
the  track  in  front  of  the  ear.  Failure  to  look  and  listen 
is  not  negligence  per  se.  {Philbin  v.  Denver  St.  Term,  Co., 
36  Colo.  331,  85  Pac.  630;  Finnick  v.  Boston  etc.  Co.,  190 
if  ass.  382,  77  N.  E.  500;  Brozek  v.  Steinway  Co.,  10  App. 
Div.  360,  41  N.  Y.  Supp.  1017;  WaUs  v.  Rochester  Co.,  92 
Ilun,  581,  36  N.  Y.  Supp.  1102;  Read  v.  Brooklyn  Heights 
Co.,  32  App.  Div.  503,  53  N.  Y.  Supp.  209-211,  32  App.  Div. 
503;  Newark  Pass.  Co.  v.  Block,  55  N.  J.  L.  605,  27  Atl.  1067, 
22  L.  R.  A.  374;  Fairbanks  v.  Bangor  R.  Co.,  95  Me.  78,  49 
Atl.  421 ;  Bullman  v.  Metropolitan  Ry.  Co.,  85  N.  Y.  Supp.  325; 
Consolidated  Trac.  Co.  v.  Haight,  59  N.  J.  L.  577,  30  Atl.  135; 
Dennis  v.  North  Jersey  Ry.  Co.,  64  N.  J.  L.  439,  45  Atl.  807; 
Oarrity  v.  Detroit  Co.,  120  Mich.  369,  70  N.  W.  1018,  37  L. 
K.  A.  529;  Smith  v.  Minneapolis  Si.  R.  Co.,  95  Minn.  254, 
104  N.  W.  16,  18;  Chisholm  v.  Seattle  Co.,  27  Wash.  237,  67 
Pac.  601.) 

''The  duty  imposed  upon  persons  crossing  steam  railway 
tracks  to  stop,  look  and  listen  is  not  rigidly  applied  to  per- 
sons traveling  a  street  used  by  a  street  railway."  {Finnick 
V.  Boston  etc.  Co.,  190  Mass.  382,  77  N.  B.  500;  Indianapolis 
St.  Ry.  Co.  V.  Schmidt,  35  Ind.  App.  202,  72  N.  E.  478,  71  N. 
E.  663;  Brozek  v.  Steinway  Co.,  10  App.  Div.  360,  41  N.  Y. 
Supp.  1017;  Smith  v.  Minnesota  etc.  Ry.  Co.,  95  Minn.  254, 
104  N.  W.  16;  Kramm  v.  Stockton  etc.  Co.,  3  Cal.  App.  606,  86 
Pac.  738.) 

"The  rights  of  the  pedestrian  •  •  •  .  and  of  the  person  in 
charge  of  the  motive  power  of  a  street  railway  are  reciprocal, 
and  each  is  bound  to  use  equal  diligence  to  avoid  a  collision.'' 
(Nellis  on  Street  Railroad  Accident  Law,  252 ;  Zimmerman  v. 
Union  etc.  Co.,  38  N.  Y.  Supp.  362,  3  App.  Div.  219.) 

Any  negligence  on  the  part  of  plaintiff's  intestate,  which 
was  not  the  proximate  cause  of  the  injury,  will  not  be  a  bar 
to  plaintiff's  recovery.  {Smithtuick  v.  Hall  &  Upson  Co^ 
59  Conn.  261,  21  Am.  St.  Rep.  104,  21  AtL  924,  12  L.  B.  A. 
279,  and  notes.) 
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Argnment  for  Bespondent. 

If  the  defendant  had  the  last  clear  chance  to  avoid  the 
accident,  it  was  its  duty  to  do  so,  and  a  failure  in  that  re- 
gard will  subject  it  to  responsibility  in  damages,  regardless 
of  plaintiff's  negligence  in  placing  himself  in  a  dangerous 
position.  (Davies  v.  Mann,  10  Mees.  &  W.  546;  Haley  v. 
Earle,  30  N.  Y.  208;  Trow  v.  Vermont  Co.,  24  Vt.  487,  58 
-Am.  Dec.  191;  Locke  v.  First  Division  etc.  R.  Co.,  15  Minn. 
350;  Thompson  v.  Salt  Lake  R.  T.  Co.,  16  Utah,  281,  67  Am. 
St.  Rep.  621,  52  Pac.  92,  40  L.  R.  A.  172;  1  Shearman  & 
Redfield  on  Negligence,  par.  99 ;  Aldridge  v.  8t.  Louis  Trac. 
Co.,  101  Mo.  App.  77,  74  S.  W.  141;  Omaha  St.  R.  Co.  v. 
Larson,  70  Neb.  591,  97  N.  W.  824;  Holden  v.  Miss.  R.  Co., 
177  Mo.  456,  76"  S.  W.  973;  Hanheide  v.  St.  Louis  Transit 
Co.,  104  Mo.  App.  323,  78  S.  W.  820;  Metropolitan  St.  R, 
Co.  V.  Arnold,  67  Kan.  260,  72  Pac.  857;  Kolh  v.  St.  Louis 
Transit  Co.,  102  Mo.  App.  143,  76  S.  W.  1050;  Kansas  City 
etc.  Co.  V.  Gallagher,  68  Kan.  424,  75  Pac.  469,  64  L.  R.  A. 
344;  Galveston  etc.  Co.  v.  Eanna,  34  Tex.  Civ.  App.  608,  79 
S.  W.  639;  Begel  v.  St.  Louis  T.  Co.,  101  Mo.  App.  56,  74 
S.  W.  156;  Shanks  v.  Springfield  etc.  Co.,  101  Mo.  App.  702, 
74  S.  W.  386;  Orr  v.  Cedar  Rapids  etc.  Co.,  94  Iowa,  423,  62 
N.  W.  851 ;  Bogan  v.  Caroline  etc.  R.  Co.,  129  N.  C.  154,  39 
S.  E.  808,  55  L.  R.  A.  418 ;  Harrington  v.  Los  Angeles  R.  Co., 
140  Cal.  514,  98  Am.  St.  Rep.  85,  74  Pac.  15;  Lee  v.  Market 
St.  R.  Co.,  135  Cal.  293,  67  Pac.  765 ;  Walls  v.  Rochester  Ry. 
Co.,  92  Hun.  581,  36  N.  Y.  Supp.  1102;  PhUbin  v.  Denver 
etc.  Co.,  36  Colo.  331,  85  Pac.  630;  South  Chicago  Co.  v. 
Kinnare,  216  111.  451,  75  N.  B.  179;  Chicago  City  Ry.  Co.  v. 
Hyndshaw,  116  111.  App.  367;  Indianapolis  Co.  v.  Bolin,  39 
Ind.  App.  169;  78  N.  E.  210;  Deitring  v.  St.  Louis  Co.,  109 
Mo.  App.  524,  85  S.  W.  140;  Tumhull  v.  New  Orleans  Co., 
120  Fed.  783,  57  C.  C.  A.  151 ;  Goff  v.  St.  Louis  Tran.  Co.,  199 
Mo.  694,  98  S.  W.  49,  9  L.  R.  A.,  N.  S.,  244;  Richmond  Co. 
V.  Martin,  102  Va.  209,  45  S.  E.  886.) 

Borah,  Cavanah  &  Blake,  for  Respondent. 

Notwithstanding  the  negligence  of  the  defendant,  yet  if 
the  negligence  of  the  plaintiff  had  to  do  with  the  matter  he 
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Co.,  115  Mich.  473,  73  N.  W.  551 ;  McClellan  v.  Chippewa  etc, 
Ky.  Co.,  110  Wis.  326,  85  N.  W.  1018.) 

The  fact  that  a  person  is  infirm  or  has  a  defective  hearing 
or  sight  devolves  upon  such  person  the  duty  of  using  greater 
care  and  caution  than  otherwise  he  would  have  to.  {Hall 
V.  West  End  St.  By.  Co.,  168  Mass.  461,  47  N.  E.  124;  Nein 
V.  La  Crosse  City  Ey.  Co.,  92  Fed.  85,  34  C.  C.  A.  224;  Caw- 
ley  V.  La  Crosse  City  By.  Co.,  106  Wis.  239,  82  N.  W.  197; 
Maloy  V.  Wabash  etc.  By.  Co.,  84  Mo.  275;  Zimmerman  v. 
Hannibal  etc.  By.  Co.,  71  Mo.  491;  Aldrich  v.  St.  Louis 
Transit  Co.,  101  Mo.  App.  77,  74  S.  W.  141;  Oarbanati  v. 
City  of  Durango,  30  Colo.  358,  70  Pac.  686;  Thompson  v. 
S(Ut  Lake  etc.  Co.,  16  Utah,  281,  67  Am.  St.  Rep.  621,  52 
Pac.  92,  40  L.  B.  A.  72;  Nellis  on  Street  Railroad  Accident 
Law,  419,  420;  West  v.  New  Jersey  etc.  Co.,  32  N.  J.  L.  91; 
Elkins  V.  Boston  etc.  Co.,  115  Mass.  190;  Shanks  v.  Spring- 
field  etc.  Co.,  101  Mo.  App.  702,  74  S.  W.  386:) 

The  rule  that  the  negligence  of  the  plaintiff  will  not  pre- 
vent his  recovery  if,  notwithstanding  such  negligence,  the 
injury  could  have  been  avoided  with  the  exercise  of  ordinary 
care  on  the  part  of  the  defendant  never  applies  where  both 
parties  are  contemporaneously  in  fault.  {Holmes  v.  South. 
Pac.  etc.  Co.,  97  Cal.  161,  31  Pac.  835;  O'Brien  v.  McGlinchy, 
68  Me.  552;  2  Thompson  on  Negligence,  1157;  Murphy  v. 
Deane,  101  Mass.  455,  3  Am.  Rep.  390 ;  Holwerson  v.  St.  Louis 
etc.  By.  Co.,  157  Mo.  216,  57  S.  W.  770,  50  L.  B.  A.  850; 
Kirtley  v.  Chicago  etc.  By.  Co.,  65  Fed.  390,  391;  Missouri 
Fac.  Co.  V.  Moseley,  57  Fed.  926,  6  C.  C.  A.  641.) 

SULLIVAN,  J. — This  action  was  brought  by  the  plaintiflP 
as  administratrix  of  the  estate  of  John  Pilmer,  deceased,  to 
recover  damages  against  the  respondent  for  the  death  of  said 
Pilmer,  alleging  that  his  death  was  caused  by  the  fault,  neg- 
ligence and  carelessness  of  the  defendant,  and  without  any 
fault  or  negligence  of  the  deceased.  The  answer  puts  in  issue 
the  material  allegations  of  the  complaint  and  pleads  affirma- 
tively facts  tending  to  show  that  the  respondent  was  without 
faulty  and  that  the  negligence  of  the  deceased  was  the  cause 
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of  his  death.  The  cause  was  tried  by  the  court  and  a  jury 
and  at  the  close  of  the  testimony  on  the  part  of  the  plaintiff 
a  motion  for  a  nonsuit  was  sustained  and  judgment  of  dismis- 
sal entered,  from  which  judgment  this  appeal  was  taken.  The 
following  quotation  from  the  judgment  clearly  shows  the 
grounds  of  the  motion  and  the  points  on  which  the  judgment 
of  nonsuit  was  granted,  to  wit: 

**Upon  the  close  of  the  testimony  upon  the  part  of  the 
plaintiff,  the  defense  through  its  counsel  moved  for  nonsuit 
upon  the  ground  that  there  was  no  evidence  for  the  considera- 
tion of  the  jury;  that  the  evidence  in  the  case  aflfirmatively 
disclosed  that  the  deceased  was  guilty  of  contributory  neg- 
ligence, and  further  that  the  evidence  failed  to  show  that  the 
deceased  was  without  fault  and  without  contributory  neg- 
ligence at  the  time  of  receiving  the  injury  complained  of." 

The  granting  of  said  motion  is  assigned  as  error. 

Counsel  for  appellant  contend  for  the  rule  that  the  re- 
spondent company  was  bound  to  prevent  injury  to  deceased 
at  a  street  intersection  by  keeping  its  car  under  control  and 
by  using  every  reasonable  opportunity  for  preventing  the  in- 
jury after  the  peril  of  the  deceased  was  discovered,  regard- 
less of  the  negligence  of  the  deceased.  Counsel  for  appellant 
admit  contributory  negligence  on  the  part  of  the  intestate, 
if  the  proximate  cause  of  the  accident  would  relieve  the  re- 
spondent from  liability,  but  contend  that  the  question  of 
whether  or  not  there  was  such  contributory  negligence  was  a 
matter  for  determination  by  the  jury  under  proper  instruc- 
tions, and  that  even  if  contributory  negligence  were  shown, 
yet  if  the  defendant  had  a  clear  chance  to  save  intestate's  life 
and  did  not  make  the  most  of  his  opportunity,  then  the  de- 
fendant is  responsible  for  the  injuries  which  followed.  And 
whether  such  a  clear  chance  existed  is  a  matter  solely  for  the 
jury  to  determine.  That,  we  think,  is  a  clear  statement  of 
the  contentions  on  behalf  of  the  appellant. 

It  appears  from  the  evidence  that  the  deceased  was  about 
fifty-eight  years  of  age,  that  he  was  quite  deaf,  and  blind  in 
the  left  eye.  These  facts  were  known  to  the  motorman,  Mc- 
JBvoy,  who  had  chaise  of  the  car  in  that  capacity  on  the  mom- 
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ing  of  July  8,  1905,  when  the  accident  occurred.  McEvoy 
testified  for  the  plaintiff  on  the  trial  and  testified  that  just 
before  the  accident  he  saw  Mr.  Pilmer  and  recognized  him. 
He  also  testified  that  he  was  acquainted  with  the  car  and 
familiar  with  its  brakes,  machinery,  etc.,  and  that  there  was 
neither  sand-box  nor  any  air-brakes  on  the  car;  that  there 
was  a  light  trip  fender  that  can  be  handled  by  the  motorman 
with  his  foot;  that  when  you  trip  the  fender,  it  falls  right 
on  the  rails,  and  that  such  fender  is  usually  carried  about  six 
inches  above  the  rails.  He  also  testified  that  he  saw  the  de- 
ceased on  the  day  the  accident  occurred,  about  a  quarter  of 
a  block  away,  and  recognized  him  at  that  time,  and  that  at 
the  rate  the  car  was  going  that  morning,  just  before  the  ac- 
cident, he  could  stop  the  car  in  about  fifty  or  sixty  feet ;  that 
when  he  first  saw  the  deceased,  he  was  out  in  the  street  a  quar- 
ter of  a  block  away  from  the  track,  going  down  Brumback 
street;  that  he  did  not  think  the  car  was  running  over  four 
miles  an  hour  at  that  time. 

Another  witness  testified  that  on  the  morning  of  the  ac- 
cident he  was  standing  about  seventy-five  feet  southwest  of 
the  street  crossing  and  could  clearly  see  the  crossing  and  the 
ground  just  north  of  it;  that  he  saw  the  deceased  when  he  was 
just  stepping  on  the  track.  He  was  about  thirty-five  or  forty 
feet  from  the  car  at  that  time ;  that  witness  was  looking  toward 
the  car  and  heard  the  bell  ring ;  that  when  he  first  saw  the  car, 
the  motorman  was  trying  to  apply  the  brakes  and  the  car  was 
going  at  the  usual  rate  of  speed;  that  he  noticed  the  fender 
on  the  ear;  that  it  was  eight  or  nine  inches  above  the  track 
before  or  just  as  it  struck  the  deceased.  Witness  did  not  ob- 
serve any  cessation  or  marked  stoppage  of  the  car  from  the 
time  he  first  saw  it  until  it  struck  the  deceased.  When  wit- 
ness looked  up,  deceased  was  just  stepping  upon  the  track. 
When  the  car  hit  him,  he  had  one  foot  inside  the  track  and  one 
foot  outside  the  track  on  the  opposite  side  from  where  he 
started  to  cross  it.  The  deceased  was  looking  straight  ahead 
with  his  head  inclined  a  little  to  the  ground.  On  cross-ex- 
amination, the  witness  testified  that  the  deceased  was  just 
stepping  on  the  track  when  he  first  saw  him,  and  the  car  was 
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thirty  or  forty  feet  away  from  him;  that  he  stepped  on  the 
track  just  in  front  of  the  car;  that  the  deceased  was  leading 
a  horse  and  had  gotten  across  the  track  when  the  accident  oc- 
curred, so  that  he  had  one  foot  on  the  inside  of  the  track 
and  the  horse  was  just  about  to  step  on  the  west  side  of  the 
track.  The  deceased  was  leading  the  horse  by  a  rope  or  strap; 
did  not  know  whether  the  car  struck  the  horse,  but  when  the 
horse  jerked  back,  he  threw  the  deceased  down  with  his  face 
to  the  east,  and  when  he  pulled  him  around,  his  face  was  to 
the  east;  that  the  horse  jerked  the  deceased  down  before  the 
car  struck  him.  This  all  happened  in  about  a  moment.  The 
fender  hit  the  deceased  when  he  was  lying  crosswise  of  the 
track  and  hit  the  body  about  eight  or  nine  inches  high.  The 
deceased  was  looking  straight  ahead  with  his  head  slightly 
inclined  to  the  ground.  He  did  not  have  his  face  turned 
toward  the  car  until  he  was  thrown  upon  the  ground. 

Another  witness  testified  that  on  the  morning  of  July  8, 
1905,  he  was  on  a  street-car  of  the  defendant  company;  the 
car  was  going  south  on  Eighteenth  street;  that  he  could  see 
out  of  the  front  of  the  car  and  observed  the  deceased ;  his  at- 
tention was  called  by  the  loud  ringing  of  the  gong,  and  look- 
ing up  he  saw  the  deceased  leading  a  horse  going  east  on 
Brumback  street,  about  two  or  three  rods  away;  he  was  at 
that  time  about  eight  feet  from  the  track;  he  was  looking? 
down,  apparently  not  knowing  that  there  was  any  danger 
near  or  any  car  around.  He  was  walking  toward  the  track 
from  the  west  with  the  horse  slightly  behind  him.  It  was  just 
a  few  seconds  after  the  gong  rang  before  the  witness  looked 
up  and  the  car  was  then  about  three  rods  from  the  deceased 
and  he  was  a  few  feet  from  the  track;  that  the  car  was  go- 
ing at  a  speed  faster  than  an  ordinary  horse  trots;  that  the 
view  of  the  street  was  practically  unobstructed  and  clear;  that 
he  could  see  deceased  plainly  from  the  rear  of  the  car  and 
there  was  no  obstruction  to  prevent  the  motorman  from  see- 
ing him;  that  he  did  not  observe  any  slacking  of  the  speed 
of  the  car  until  just  before  it  struck  deceased,  then  witness 
could  feel  there  waa  a  trifle  slacking  of  the  speed.  Witness 
went  to  get  off  the  car,  but  on  account  of  the  speed  oould 
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not  do  so  until  the  car  struck  deceased.  When  deceased 
passed  out  of  witness'  vision  in  front  of  the  car,  he  was  about 
the  length  of  the  car,  perhaps  sixteen  or  eighteen  feet,  from 
the  deceased ;  that  the  rope  with  which  the  deceased  was  lead- 
ing the  horse  was  in  his  left  hand.  Did  not  remember  at  any 
time  of  hearing  any  grinding  noise  similar  to  iron  upon  iron; 
that  as  soon  as  witness  dared  after  the  collision,  he  stepped 
off  the  car  and  ran  to  see  if  he  could  be  of  any  assistance  to 
the  deceased;  that  the  effect  of  witness  stepping  off  the  car 
was  that  he  had  to  brace  himself — catch  himself  to  keep  from 
falling;  that  the  car  was  going  lively,  and  that  it  was  not 
quite  stopped  when  he  reached  its  front;  that  the  deceased 
was  carried  at  least  fifty  or  sixty  feet  after  he  waa  struck; 
that  the  front  of  the  car,  when  it  stopped,  was  down  past  the 
south  side  of  Brumback  street  from  thirty  to  forty  feet.  The 
deceased  was  struck  just  a  little  south  of  the  middle  of  Brum- 
back street  at  the  crossing.  The  deceased  was  carried  by  the 
car  from  the  time  it  struck  him.  On  cross-examination  this 
witness  testified  that  the  deceased  was  coming  directly  facing 
the  track,  the  car  being  off  to  his  left,  and  as  the  car  ap- 
proached within  a  few  feet  of  Brumback  street,  it  would  prac- 
tically be  within  the  line  of  deceased's  vision;  that  the  de- 
ceased could  have  seen  the  car  had  he  looked  up;  that  this 
accident  occurred  between  half -past  8  and  9  o'clock  in  the 
morning  on  a  bright,  sunshiny  day. 

Another  witness  testified  that  he  did  not  know  what  oc- 
curred from  the  time  the  car  struck  deceased  until  he  fell  in 
front  of  the  fender;  that  the  fender  of  the  car  was  shoving  de- 
ceased 'along  the  track,  rolling  him  over  and  over,  possibly 
twenty  or  twenty-five  feet,  before  the  fender  came  up,  then 
the  deceased  passed  back  against  the  guard-rail  in  front  of  the 
wheel,  and  then  shoved  him  possibly  fifteen  or  twenty  feet, 
when  the  car  stopped. 

The  record  contains  other  evidence  tending,  at  least,  to  show 
that  the  motorman  did  not  have  his  car  under  proper  control 
just  before  and  at  the  time  the  accident  occurred,  and  that  the 
negligence  of  the  deceased  (if  there  was  any)  was  not  the 
proximate  cause  of  the  accident. 
Idaho,  Vol.  14—22 
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A  nonsuit  was  granted  at  the  close  of  the  plaintiff's  testi- 
mony, on  motion  of  the  defendant,  and  as  held  by  this  court 
in  Later  v.  Haywood,  12  Ida.  78,  85  Pac.  494,  the  defendant 
must  be  deemed  to  have  admitted  all  the  facts  of  which  there 
is  any  evidwicc,  with  the  facts  which  the  evidence  tends  to 
prove.  (See,  also,  Kramm  v.  Stockton  Electric  B,  Co.,  3 
Cal.  App.  606,  86  Pac.  738,  903.) 

The  trial  court  did  not  err  in  granting  the  nonsuit  if  the 
facts  presented  by  the  evidence  are  such  that  but  one  conclu- 
sion could  reasonably  be  drawn  from  them,  and  that  con- 
clusion is  that  no  recovery  can  be  had  under  the  evidence. 
Then  in  that  case  it  was  the  province  of  the  court  to  determine 
that  conclusion.  But  if  different  minds  might  reasonably 
reach  different  conclusions  from  the  evidence,  the  motion  for 
a  nonsuit  should  have  been  denied  and  the  case  submitted 
to  the  jury.  We  are  satisfied  that  different  minds  might 
reasonably  reach  different  conclusions  from  the  evidence  as 
to  whether  the  negligence  of  the  deceased  was  the  proximate 
cause  of  the  accident,  or  whether  the  carelessness  or  negli- 
gence of  the  motorman  was  such  cause.  That  being  true,  the 
court  erred  in  granting  the  nonsuit. 

But  it  is  contended  by  counsel  for  respondent  that  as  the 
plaintiff  under  her  pleadings  failed  to  show  that  the  defend- 
ant was  without  fault  or  negligence,  the  motion  for  a  non- 
suit was  properly  sustained,  and  it  is  further  contended  that 
the  facts  disclosed  by  the  evidence  show  affiurmatively  con- 
tributory negligence  on  the  part  of  the  deceased.  This  court 
held  in  Adams  v.  Bunker  Hill  &  8.  M.  Co,,  12  Ida.  637,  89 
Pac.  624,  11  L.  R.  A.,  N.  S.,  844,  that  a  nonsuit  should  only 
be  granted  when  the  evidence  wholly  fails  to  support  the 
demand  of  plaintiff,  and  that  in  an  action  against  the  master 
for  damages  caused  by  the  death  of  the  servant,  as  a  result 
of  the  master's  negligence,  the  presumption  which  arises  in 
favor  of  the  instincts  of  self-preservation  and  the  known  dis- 
position of  men  to  avoid  injury  and  personal  harm  to  them- 
selves, constitute  a  prima  facie  inference  that  the  servant  was 
at  the  time  in  the  exercise  of  ordinary  care  and  was  himself 
free  from  contributory  negligence,  and  that  in  such  case  the 
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burden  of  proving  contributory  negligence  rested  on  the  de- 
fendant. This  is  the  correct  rule  and  is  fully  sustained  by 
the  decided  weight  of  the  adjudicated  cases.  {Dearden  v. 
San  Pedro  etc.  B.  Co.  (Utah),  93  Pac.  271.)  This  rule  of 
law  prevailed  in  this  state  prior  to  the  act  approved  March 
13,  1907.     (Sess,  Laws  1907,  323.) 

It  is  contended  by  counsel  for  respondent  that  the  intes- 
tate's death  occurred  by  reason  of  his  own  negligence,  and 
that  for  that  reason  the  court  did  not  err  in  granting  a  non- 
suit, and  that  the  real  question  presented  is  whether  the 
failure  to  stop,  look  and  listen  for  an  approaching  street-car 
was  negligence  per  se  on  the  part  of  the  deceased.  In  a  city, 
a  pedestrian  has  a  right  to  rely  on  the  motorman  using  due 
care  in  managing  his  car,  and  due  care  means  having  it  under 
such  control  as  occasion  demands  at  a  street  intersection  where 
people  and  vehicles  are  crossing.  In  the  case  of  Bichmoiid 
P.  &  P.  Co.  V.  Gordon,  102  Va.  498,  46  S.  E.  772,  the  follow- 
ing instruction  was  held  to  be  a  correct  statement  of  the  law : 

**  While,  generally  speaking,  one  who  is  about  to  cross  a 
street  railway  should  both  look  and  listen  for  cars,  this  is  not 
an  inflexible  rule,  nor  is  it  to  be  enforced  with  any  such  strict- 
ness as  in  case  of  an  ordinary  steam  railway;  it  is  not  negli- 
gence as  a  matter  of  law  to  omit  to  do  so.  The  question 
is  whether  men  of  ordinary  prudence,  exercising  ordinary 
care  and  prudence,  would  have  thought  it  unnecessary  to 
do  so." 

{Shen  V.  St.  Paul  B.  Co.,  50  Minn.  395,  52  N.  W.  902; 
Chauvin  v.  Detroit  B.  Co.,  135  Mich.  85,  97  N.  W.  160;  Mar^ 
den  V.  Portsmouth  By.  Co.,  100  Me.  41,  109  Am.  St.  Rep.  476, 
69  L.  R.  A.  300,  60  Atl.  530.)  In  the  last-cited  case,  the 
court  said : 

**  While  it  may  be  found,  as  a  matter  of  fact,  in  any  action 
involving  an  accident  by  crossing  in  front  of  an  electric  car, 
that  it  was  the  duty  of  the  person  undertaking  to  so  cross 
to  look  and  listen,  it  cannot  be  laid  down  as  a  rule  of  law  that 
a  failure  to  do  this  does,  per  se,  constitute  negligence.*' 

And  on  page  304  of  69  L.  B.  A.  of  that  decision,  the  court 
add: 
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''The  duty  imposed  upon  street-cars  when  approaching 
public  street  crossings  also  clearly  shows  that  the  same  role 
with  respect  to  such  crossings  cannot  be  invoked  for  both 
steam  and  electric  cars.  The  very  fact  that  the  law,  as  far 
as  we  have  been  able  to  discover,  almost  universally  hold<i 
that,  upon  the  approach  of  public  street  crossings,  the  rights 
of  street-cars  and  vehicles  are  equal,  and  that  neither  has  a 
paramount  right  over  the  other,  necessarily  modifies  the  rule 
applicable  to  the  approach  of  steam-car  crossings.  ...» 
And  it  is  proper  here  to  observe  that  the  decisions  impose 
a  special  duty  upon  cars  operated  in  the  streets  when  ap- 
proaching street  crossings,  a  duty  which,  instead  of  clothing 
them  with  the  paramount  rights  conceded  between  crossings, 
places  them  upon  an  equal  footing  with  other  vehicles  right- 
fully occupying  the  streets." 

In  Nellis  on  Street  Railroad  Accident  Law,  page  252,  it  is 
said: 

'*At  the  intersection  of  two  streets,  a  pedestrian  .... 
has  the  right  to  cross  the  tracks  of  a  street  surface  railroad, 
notwithstanding  a  car  is  within  sight,  provided  there  is  a  rea- 
sonable opportunity  to  do  so  without  obstructing  the  passage 
of  the  car  unnecessarily;  and  if,  for  that  purpose,  it  is  neces- 
sary for  the  person  having  charge  of  the  motive  power  of 
the  car  to  check  the  speed,  or  even  to  entirely  stop  the  car  for 
a  short  period,  it  is  his  duty  to  do  so,  and  the  person  crossing 
the  track  has  the  right,  without  being  necessarily  chargeable 
with  contributory  negligence,  to  assume  that  that  duty  will 
be  performed;  the  rights  of  the  pedestrian  ....  and  of  the 
person  in  charge  of  the  motive  i)ower  of  such  car  under  these 
circtmistances,  are  reciprocal,  and  each  is  bound  to  use  equal 
diligence  to  avoid  a  collision." 

We  think  it  is  well  settled  that  any  negligence  on  the  part 
of  the  intestate  which  was  not  the  proximate  cause  of  his 
death  will  not  be  a  bar  to  the  plaintiff's  recovery.  In  Smiih- 
wick  V.  Hall,  59  Conn.  269,  21  Am.  St.  Rep.  104,  21  Atl.  924, 
12  L.  R.  A.  279,  it  is  held  that  the  negligent  act  or  omission, 
to  constitute  contributory  negligence,  must  appear  as  a  proxi- 
mate cause  of  the  injury,  or  one  of  the  proximate  causes,  and 
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not  merely  as  a  condition.  In  vol.  6,  p.  5760,  of  Words  and 
Phrases,  it  is  stated : 

**The  proximate  cause  of  an  event  must  be  understood  to 
be  that  which  in  a  natural  and  continuous  sequence,  unbroken 
by  a  new  cause,  produces  that  event  and  without  which  that 
event  would  not  have  occurred." 

The  term  ** proximate  cause''  is  defined  in  Milwaukee  dt 
St.  P.  B.  Co.  V.  Kellogg,  94  U.  S.  469,  24  L.  ed.  256,  and  the 
court  said :  ''The  true  rule  is  that  what  is  the  proximate  cause 
of  an  injury  is  ordinarily  a  question  for  the  jury."  Measur- 
ing the  facts  as  disclosed  by  the  record  in  this  case  by  the  rules 
of  law  above  referred  to,  we  find  the  intestate  approaching 
a  street-car  track,  negligent,  perhaps,  in  that  he  goes  upon 
the  track  without  listening  or  looking  for  an  approaching 
car.  The  question  then  arises  whether  such  negligence  is  the 
proximate  cause  of  his  death  by  collision  with  the  car,  when 
the  evidence  at  least  indicates  that  the  motorman  did  not  have 
his  car  under  control  when  he  approached  the  street  crossing 
and  did  not,  to  any  perceptible  degree,  check  its  speed,  when 
it  was  going  faster  than  an  ordinary  horse  trots,  as  testified 
by  one  of  the  witnesses;  when  the  motorman  saw  the  de- 
ceased a  quarter  of  a  block  away,  who  he  knew  was  hard  of 
hearing  and  blind  in  his  left  eye,  which  was  the  eye  next 
to  the  approaching  car,  and  deceased  traveling  toward  the 
track  in  such  a  manner  as  to  indicate  clearly  his  intention 
to  cross  it,  and  so  near  the  track  that  in  case  he  walked  there- 
on the  car  would  strike  him,  without  getting  his  car  under 
control,  and  failed,  after  perceiving  that  the  collision  was 
inevitable,  to  lower  the  fender  upon  his  car,  which  was  placed 
there  for  taking  up  objects  on  the  track,  and  which  might,  if 
lowered,  have  picked  up  the  body  of  the  deceased  and  pre- 
vented it  from  going  under  the  car,  and  thus  prevented  his 
serious  injury. 

Under  those  facts,  what  was  the  proximate  cause  of  intes- 
tate's death)  That  was  a  question  for  the  jury  to  answer. 
That  is  not  a  question  of  science  or  legal  knowledge,  and  it 
was  one  to  be  determined  by  the  jury  from  the  evidence. 
From  tiie  evidence  contained  in  the  record,  we  think  that  two 
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fair  minds  might  reasonably  arrive  at  different  conelnsions 
as  to  the  proximate  cause  of  the  accident  One  might  con- 
elude  that  the  negligence  of  the  motorman  in  failing  to  have 
bis  car  under  control  at  said  street  crossing,  and  his  failure 
to  lower  the  fender  after  it  appeared  that  the  intestate  was 
going  on  the  track,  was  the  proximate  cause  of  the  accident, 
and  the  other,  that  it  was  not.  It  is  true,  the  deceased  was 
on  the  track,  and  if  he  had  not  been  there,  he  would  not  have 
been  injured;  but  that  was  a  condition  and  not  the  direct 
cause  of  the  injury,  as  in  any  case  of  an  accident  such  acci- 
dent would  not  have  occurred  if  the  one  injured  had  not  been 
present.  We  think  the  correct  view  of  this  case  is  that  if  the 
negligence  of  the  intestate  could  have  been  avoided,  after  it 
was  perceived  by  the  motorman,  then  his  negligence  was  not 
the  direct  or  proximate  cause  of  the  accident,  but  such  direct 
or  proximate  cause  was  the  neglect  or  failure  of  the  motorman 
to  avoid  it,  if  it  were  reasonably  possible  for  him  to  do  so. 
The  motorman  knew  the  physical  infirmities  of  the  deceased. 
The  evidence  shows  his  ability  to  stop  the  car  in  fifty  feet, 
and  the  evidence  shows  that  the  car  ran  about  that  distance 
after  it  struck  the  deceased.  The  motorman  also  failed  to 
operate  the  fender,  which  perhaps  would  have  prevented  any 
serious  accident  had  he  done  so.  The  contributory  n^li- 
gence  which  must  exist  to  bar  a  recovery  in  this  class  of  case^ 
must  concur  with  the  negligence  of  the  defendant  in  such 
a  way  that  the  latter  is  not  alone  the  immediate  or  proximate 
cause  of  the  accident.  If,  however,  the  deceased's  negligence 
only  placed  him  in  a  dangerous  situation,  out  of  which  he 
would  have  come  with  safety  and  without  injury  had  it  not 
been  for  the  subsequent  negligence  of  the  defendant,  then 
there  is  no  such  concurring  negligence  as  will  exonerate  the  de- 
fendant. The  rule  of  making  it  negligence  per  se  to  fail  to 
stop  and  listen  at  a  steam  railway  crossing,  is  not  the  prevail- 
ing rule  in  regard  to  street  railway  crossings.  (PhUbin  v. 
Denver  Tramway  Co.,  36  Colo.  331,  85  Pac.  630;  Finnick  v. 
Boston  etc.  By.,  190  Mass.  382,  77  N.  B.  500;  Indianapolis 
etc.  Co.  V.  Schmidt,  35  Ind.  App.  202,  72  N.  E.  478;  Brozek 
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V.  Steinway  By.  Co,,  10  App.  Div.  360,  41  N.  Y.  Supp.  1017; 
Smith  V.  Minn.  St.  By.  Co.,  95  Minn.  254,  104  N.  W.  16; 
Kramm  v.  Stockton  etc.  Co.,  3  Cal.  App.  606,  86  Pac.  738.) 

It  is  the  duty  of  motormen  on  street  railways  to  have 
their  cars  under  control  when  crossing  streets  over  which 
people  travel.  The  motorman  should  not  expect  to  run  his 
car  at  the  same  rate  of  speed  across  streets  as  he  may  along 
4)ther  places  where  there  are  no  streets  crossing  his  line  of 
road.  A  trolley  car  should  be  under  the  reasonable  control 
of  the  motorman,  and  persons  with  vehicles  passing  over  the 
railroad  track  and  street  crossings  may  assume  that  care 
will  be  used  to  reduce  the  speed  of  cars,  when  at  a  sufficient 
distance  from  a  passing  team  or  person,  so  as  to  enable  such 
team  or  person  to  get  out  of  the  way. 

Counsel  for  appellant  insists  that  this  court  adopt  the 
doctrine  of  the  **Last  Clear  Chance"  as  laid  down  in  In- 
dianapolis St.  By.  Co.  V.  Bolin,  39  Ind.  App.  169,  78  N.  E. 
210,  and  in  many  other  cases  cited  by  him.  In  the  Indianapo- 
lis St.  By.  Co.  case,  the  court  referred  to  it  as : 

**The  'last  dear  chance,'  a  doctrine  firmly  established  on 
hoth  principal  and  authority,"  and  said:  ''Except  for  it,  the 
greater  the  original  negligence  of  a  defendant  and  the  more 
gross  its  delinquency,  the  less  likelihood  of  a  recovery  against 
it  on  account  of  injury  thereby  caused.  It  serves  the  broadest 
principles  of  public  policy.  The  state  is  interested,  not  alone 
that  justice  be  done  in  a  given  instance,  but  that  the  law  be  so 
declared  as  that  it  will  tend  to  the  security  of  life  and  limb. 
The  government  is  dependent  upon  its  citizenship,  not  only 
politically,  but  economically,  and  high  as  the  duty  which  de- 
volves upon  the  courts  of  protecting  acquired  rights  of  prop- 
erty is,  it  is  subordinate  to  the  one  which  has  as  its  object 
the  uninterrupted  enjoyment  of  that  personal  security  which 
is  incident  to  human  existence,  and  in  which  every  indi- 
Tidual  is  entitled  to  the  fullest  protection  which  society  can 
give.  And  therefore  the  language  of  the  supreme  court  of 
Indiana,  which  follows:  'It  is  now  perfectly  well  settled  that 
the  plaintiff  may  recover  damages  for  an  injury  caused  by  the 
defendant's  negligence,  notwithstanding  the  plaintiff's  own 
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negligence  exposed  him  to  the  risk  of  injury,  if  such  injury 
was  mope  immediately  caused  by  the  defendant's  omission, 
after  becoming  aware  of  the  plaintiff's  danger,  to  use  ordi- 
nary care  for  the  purpose  of  avoiding  injury  to  him.  We 
know  of  no  court  of  last  resort  in  which  this  rule  is  longer 
disputed.'  {Southern  Ind.  B.  Co.  v.  Fine,  163  Ind.  617, 
72  N.  E.  589-592.)" 

;  The  origin  of  the  doctrine  of  the  "Last  Clear  Chance"  is 
^  generally  attributed  to  the  case  of  Davies  v.  Mann,  10  Mees.  & 
W.  (Eng.)  546,  in  which  the  owner  of  a  donkey,  who  negli- 
gently turned  it  out  on  the  highway  with  its  feet  hobbled, 
was  allowed,  notwithstanding  his  own  negligence,  to  recover 
from  a  person  driving  along  the  highway  who  carelessly  ran 
into  and  killed  it.  It  is  stated  in  the  note  to  the  case  of 
Bogm  v.  Carolina  C.  R.  Co.,  129  N.  C.  154,  39  S.  E.  808,  55 
L.  B.  A.  418,  that  the  doctrine  of  the  donkey  case  and  the 
ground  of  its  decision  have  been  accurately  stated  by  a  writer 
in  the  Quarterly  Law  Review,  vol.  2,  507,  as  follows:  "The 
party  who  last  has  a  clear  opportunity  of  avoiding  the  acci- 
dent, notwithstanding  the  negligence  of  his  opponent,  is  con- 
sidered solely  responsible  for  it" 

The  United  States  supreme  court  in  Orand  Trunk  Ry.  Co. 
V.  Ives,  144  U.  S.  480,  12  Sup.  Ct.  679,  36  L.  ed.  485,  thus 
lays  down  the  doctrine  of  contributory  negligence  as  modified 
by  that  of  the  "Last  Clear  Chance": 

"Although  the  defendant's  negligence  may  have  been  the 
primary  cause  of  the  injury  complained  of,  yet  an  action 
for  such  injury  cannot  be  maintained  if  the  proximate  and 
immediate  cause  of  the  injury  can  be  traced  to  the  want  of 
ordinary  care  and  caution  in  the  person  injured;  subject 
to  tills  qualification,  which  has  grown  up  in  recent  years 
(having  been  first  enunciated  in  Davies  v.  Mann,  10  Mees.  & 
W.  (Eng.)  546)  that  the  contributory  negligence  of  the  party 
injured  will  not  defeat  the  action  if  it  be  shown  that  the 
defendant  might,  by  the  exercise  of  reasonable  care  and 
prudence,  have  avoided  the  consequences  of  the  injured 
party's  negligence." 
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This  court  is  in  full  accord  with  the  doctrine  of  the  ''Last 
Clear  Chance"  as  above  defined.  The  deceased  had  a  right 
to  travel  on  said  street.  He  had  a  right  to  rely  on  the  de- 
fendant's controlling  its  car.  We  refer  to  the  following 
cases  on  the  point  that  failure  to  look  and  listen  is  not  negli- 
gence per  se:  Philbin  v.  Denver  Tramway  Co.,  36  Colo.  331, 
85  Pac.  630;  Finntck  v.  Boston  etc,  Co.,  190  Mass.  382,  77 
N.  B.  500;  Brozek  v.  Steinway  Co.,  10  App.  Div.  360,  41 
N.  Y.  Supp.  1017.    In  the  last-cited  case  it  is  held : 

That  ''negligence  and  contributory  negligence  are  questions 
for  the  jury  where  a  person,  in  the  daytime,  attempted  to 
drive  jbl  vehicle  across  a  track,  forty  or  fifty  feet  in  front 
of  an  electric  car  which  was  approaching  at  the  rate  of  eight 
to  ten  miles  an  hour  and  was  injured  by  the  car." 

{Walls  V.  Rochester  By.  Co.,  92  Hun,  581,  36  N.  Y. 
Supp.  1102;  Read  v.  Brooklyn  Heights  Co.,  32  App.  Div. 
603,  53  N.  Y.  Supp.  209 ;  Newark  Passenger  R.  Co.  v.  Bloch, 
55  N.  J.  L.  605,  27  Atl.  1067,  22  L.  R.  A.  374;  Fairbanks 
V.  Bangor  etc.  Co.,  95  Me.  78,  49  Atl.  421.)  In  the  last  above 
cited  case,  the  court  said : 

"There  is  no  absolute  rule  of  law  requiring  a  traveler 
to  look  and  listen  before  crossing  the  track  of  an  electric 

railway  in  a  public  highway Whether  a  failure  of  a 

traveler  about  to  cross  a  railway  track  to  look  or  listen 
amounts  to  negligence,  must  be  determined  from  all  the  facts 
and  circumstances  proved.'' 

{Bullman  v.  Metropolitan  St.  By.  Co.,  85  N.  Y.  Supp.  325; 
Consolidated  Traction  Co.  v.  Haight,  59  N.  J.  L.  577,  37  AtL 
135.)     The  last  above  cited  case  contains  this  statement: 

"It  is  not,  under  aU  circumstances,  negligence  per  se  not 
to  look  and  listen  before  crossing  a  trolley  track.''  {Dennis 
V.  North  Jersey  R.  Co.,  64  N.  J.  L.  439,  45  Atl.  807.)  The 
syllabus  in  the  above  case  is  as  follows: 

"The  principle  of  law  is  now  well  established,  and  must  be 
applied,  that  it  is  not  negligence  per  se,  or  negligence  in  law, 
for  a  person  driving  a  vehicle,  in  approaching  a  street  cross- 
ing over  which  he  intends  to  cross,  to  fail  to  look  for  an 
approaching  street-car,  in  order  to  avoid  danger  from  it    The 
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qnestion  whether  he  was  negligent  or  not  mnst  be  submitted 
to  the  jury,  for  them  to  determine  as  a  question  of  fact" 

(Oarrity  v.  Detroit  etc.  Co.,  112  Mich.  369,  70  N.  W. 
1018,  37  L.  B.  A.  529;  Smith  v.  Minneapolis  St.  Ry.  Co,,  95 
Minn.  254,  104  N.  W.  16.)  In  the  last-cited  case,  the  court 
says: 

"Indeed,  a  traveler  at  a  crossing  may  obtain  the  right 
of  way  over  the  street  crossing  where,  in  the  reasonable 
exercise  of  his  rights,  he  reaches  the  point  of  crossing  in  time 
to  go  safely  upon  the  track  in  advance  of  an  approaching 
car;  the  latter  being  sufficiently  distant  to  be  checked  or 
stopped,  if  need  be,  in  the  exercise  of  due  care." 

(Chisholm  v.  Seattle  Co.,  21  Wash.  237,  67  Pac.  601.)  The 
syllabus  in  that  case  says:  ''One  about  to  cross  a  street-car 
track  is  not  bound  to  look  and  listen,  in  order  to  be  free  from 
negligence." 

Kramm  v.  Stockton  E.  R.  Co.,  8  Cal.  App.  606,  86  Pac. 
738,  903,  is  a  late  California  case  that  is  similar  in  some  re- 
spects to  the  case  at  bar.    On  page  741  of  that  case  it  is  said : 

"There  was  evidence,  whether  true  or  untrue  it  is  not 
our  province  to  judge,  that  the  motorman  saw  deceased  in 
bis  perilous  position  when  far  enough  away  from  him  to  have 
stopped  the  car  before  reaching  him,  or  at  least  to  have  so 
reduced  its  speed  as  to  have  caused  less  injury ;  and  there  is 
evidence,  which  we  must  receive,  that  the  motorman  did  not 
attempt  to  check  the  momentum  of  his  car  until  the  very  in- 
stant—one witness  testified  simultaneously — ^the  car  struck 

the  deceased Without  further  noticing  the  evidence 

or  further  comment,  in  our  judgment,  the  case  should  have 
gone  to  the  jury,  because,  among  other  reasons,  the  jury  as 
presumably  'sensible  and  impartial'  men  might  have  decided 
that  the  deceased  exercised  ordinary  care  (Herbert  v.  South- 
em  Pacific  Co.,  121  Cal.  227,  53  Pac.  651),  or  that  the  motor- 
man  'had  the  last  clear  opportunity  to  avoid  the  injuiy,* 
in  which  case  it  was  his  duty  to  have  done  so." 

In  Thompson  v.  Salt  Lake  R.  T.  Co.,  16  Utah,  281,  67  Am. 
St.  Rep.  621,  52  Pac.  92,  40  L.  B.  A.  172,  among  other  things 
the  court  said: 
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''Both  parties  being  negligent,  the  tme  rule  is  held  to  be 
that  the  party  who  last  had  a  clear  opportunity  to  avoid  the 
accident,  notwithstanding  the  negligence  of  his  opponent, 
is  considered  solely  responsible  for  it."  (See,  also,  1  Shear- 
man &  Bediield  on  Negligence,  sec.  99.)  There  are  many 
other  authorities  to  the  same  effect  and  it  is  useless  for  us  to 
make  further  citations. 

Where  a  street  railroad  company  is  authorized  to  operate 
its  cars  in  a  city,  both  the  company  and  those  traveling  on  the 
streets,  on  foot  or  in  vehicles,  are  required  to  use  the  streets 
M  all  times  with  just  regard  to  the  rights  of  others.  And 
a  traveler  on  the  streets  has  a  right  to  assume  that  the  car 
company  will  exercise  ordinary  care  and  diligence  to  prevent 
a  collision.  (Indianapolis  St.  By.  Co.  v.  Bolin,  39  Ind.  App. 
169,  78  N.  B.  210.) 

The  negligence  of  the  deceased,  if  the  jury  should  find 
that  there  was  such  negligence,  becomes  remote  if  it  should 
be  found  that  the  motorman  could  have  prevented  the  acci- 
dent by  having  his  car  under  proper  control  at  said  street 
crossing,  or  by  lowering  the  fender  on  the  car  he  could  have 
prevented  the  serious  consequences  of  the  accident  The 
street-car  company  owes  a  duty  to  the  pedestrian,  and  must 
run  its  cars  with  due  care  in  order  to  avoid  doing  him  in- 
jury. While  we  regard  rapid  transit  as  indispensable  in  this 
rushing  age,  we  do  not  esteem  it  of  greater  value  than  life  and 
limb,  and  it  must  be  conducted  with  due  care  for  the  rights 
of  others.  Justice  and  humanity  will  not  countenance  the 
doctrine  that  a  street  railway  company  may,  without  liability, 
run  down  and  maim  or  kill  a  human  being  who  may  have 
carelessly  placed  himself,  unconsciously  or  otherwise,  in  a 
position  to  be  injured  or  killed,  simply  because  he  was  careless 
or  negligent  in  placing  himself  in  such  position. 

The  question  whether  the  negligence  or  want  of  due  care 
on  the  part  of  the  respondent  was  the  proximate  cause  of  the 
accident  ought  to  have  been  submitted  to  the  jury  with  all 
other  questions  of  fact  arising  in  the  case,  under  proper  in- 
structions. The  court  therefore  erred  in  granting  a  nonsuit. 
The  judgment  is  reversed,  a  new  trial  granted,  and  the  cause 
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remanded  for  further  proceedings  in  accordance  with  the 
views  herein  expressed    Costs  are  awarded  to  appellants 

Ailshie,  C.  J.,  and  Stewart^  J.,  concur. 


(February  20,  1908.) 


TWIN  PALLS  LAND  &  WATER  COMPANY,  Appellant, 
V.  NELS  LIND,  Respondent 

[94  Pac.  164.] 

CONBTKUGTION  OV  CONTSACT — IbSIGATINO  SEASON — ^FBEB  USX  OV  WaTEB. 

1.  Under  a  contract  entered  into  between  an  irrigation  company 
and  a  water  consumer  providing  that  the  consumer  shall  paj  certain 
water  rents  per  acre  annually  for  the  use  of  water  to  irrigate  his 
land,  and  containing  a  clause  that  "water  shall  be  delivered  free 
of  all  charges  during  the  first  irrigating  season  that  water  is  de- 
livered to  said  purchaser,"  held,  that  the  words  "irrigating  season" 
signify  and  are  equivalent  to  the  entire  irrigating  period  embraced 
in  one  year's  time,  and  that  it  was  the  intention  of  the  contracting 
parties  to  thereby  exempt  the  consumer  from  payment  of  water 
rents  for  the  period  of  one  year,  and  that  the  settler  is  entitled  to 
receive  the  free  use  of  the  water  daring  the  irrigating  period  for  one 
year  from  the  date  on  which  water  was  delivered  to  him,  and  that 
at  the  expiration  of  one  year  his  pay  period  will  begin. 

2.  Under  a  contract  providing  that  the  water  consumer  shall  be 
exempt  from  payment  of  water  rents  for  the  ' '  first  irrigating  season 
that  water  is  delivered  to  him,"  held,  that  it  was  the  intention  of  the 
contracting  parties  to  provide  for  the  free  use  of  water  for  a  definite 
period  of  time  rather  than  for  any  particular  crop  or  crops. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District  for  the  County  of  Lincoln,  Hon.  Lyttleton  Price, 
Judge. 

Action  hy  the  plaintiff  to  recover  on  a  contract  for  water 
rents.  Judgment  for  the  defendant  and  plaintiff  appeals. 
Beversed. 


Digitized  by 


Google 


Feb.  1908.]     Twm  Palls  Land  &  Water  Co.  v.  Lind.    349 

Opinion  of  the*  Court — Ailshie,  0.  J. 
S.  H.  Hays,  for  Appellant. 
Sweeley  &  Sweeley,  for  Respondent 
Counsel  cite  no  authorities  on  points  decided 

AILSHIB,  C.  J. — This  action  was  commenced  by  the  ap- 
pellant corporation  to  recover  from  the  respondent  water 
rents  for  the  year  1906.  Judgment  was  entered  for  the  de- 
fendant and  plaintiff  appealed.  The  appeal  involves  the 
construction  of  two  separate  contracts.  On  January  2,  1903, 
the  appellant  corporation  entered  into  a  contract  with  the 
state  of  Idaho  whereby  it  agreed  to  construct  a  system  of  ir- 
rigating canals  for  the  irrigation  and  reclamation  of  arid 
lands  under  the  Carey  act,  and  in  that  contract  there  is  con- 
tained the  following  paragraph: 

**It  is  hereby  agreed  that  every  purchaser  of  shares  in  said 
canal,  or  holder  of  stock  in  said  Twin  Falls  Canal  Company, 
Limited,  shall  be  entitled  to  have  delivered  for  the  irriga- 
tion of  his  land  his  full  amount  of  water  as  herein  provided, 
and  it  is  hereby  stipulated  and  agreed  that  while  it  retains 
possession  and  control  of  said  canal  system  the  parly  of  the 
second  part  may  make  a  charge  for  the  delivery  of  said  water 
for  irrigation,  to  the  purchaser  of  said  shares,  on  the  follow- 
ing basis  and  in  the  following  manner :  All  of  the  water  dedi- 
cated to  his  land  shall  be  delivered  free  of  all  charges  during 
the  first  irrigating  season  that  water  is  delivered  to  said  pur- 
chaser, and  thereafter  an  annual  chaise  not  to  exceed  eighty 
cents  per  acre  may  be  made  for  each  and  every  acre  irri- 
gated." 

After  the  appellant  company  had  entered  upon  the  con- 
struction of  the  canals  and  ditches  and  the  lands  had  been 
opened  to  entry  and  settlement,  the  respondent  herein,  in  con- 
templation of  entering  and  filing  upon  a  tract  of  land  under 
the  canal  system,  entered  into  a  contract  with  the  land  and 
water  company,  which  contract,  among  other  things,  contains 
the  following  paragraph: 
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''The  company  agrees  that  so  long  as  it  retains  possession 
of  said  canal  ^vstem  it  will  keep  and  maintain  the  dams, 
main  laterals  and  canals  in  good  order  and  condition,  and 
in  case  of  accident  to  same  will  repair  any  injury  thereto 
as  soon  as  practicable  and  expedient. 

"For  the  purpose  of  defraying  the  expense  of  delivery  of 
water  for  irrigation  and  exx)ense  of  maintaining  and  keep- 
ing in  repair  the  canal  system,  the  Company  have  the  right 
to  levy  against  the  purchaser  an  assessment  or  annual 
charge  suflfieient  to  raise  eqnally  and  ratably  from  all  users 
and  takers  of  water  a  sufficient  sum  therefor,  provided,  how- 
ever, that  no  such  charge  or  assessment  shall  be  levied  or 
assessed  against  the  purchaser  during  the  first  irrigating  sea- 
son after  water  is  delivered  under  this  contract,  and  there- 
after an  annual  charge  or  assessment  not  exceeding  eighty 
cents  per  acre  may  be  made  for  such  purpose  for  each  and 
every  acre  irrigated.'* 

The  respondent  settled  on  his  land  under  the  appellant*! 
canal  in  !March,  1905,  and  notice  was  thereafter  given  him 
that  water  would  be  ready  for  delivery  to  him  on  or  about 
June  26,  1905.    He  actually  received  the  water  on  July  6, 

1905.  He  used  the  water  during  the  balance  of  the  season 
and  cultivated  about  twenty-two  acres  of  alfalfa,  though  made 
no  crop,  and  by  reason  of  having  water  on  the  land,  made 
final  proof  during  the  fall  of  that  year,  and  thereby  became 
entitled  to  his  patent  to  the  land.  He  declined  to  pay  water 
rent  for  the  following  year  1906,  on  the  ground  that  the 
latter  year  was  the  "first  irrigating  season"  that  he  had  re- 
ceived the  water  and  that  under  the  contract  he  was  entitled 
to  have  the  water  free  for  that  season.  He  contended  that 
since  he  did  not  receive  the  water  during  the  whole  of  the 
irrigating  season  of  1905,  he  could  not  be  charged  anything 
for  that  year,  and  that  he  was  entitled  to  one  full  irrigating 
season  free  of  charge.  The  trial  court  agreed  with  his  con- 
tention and  declined  to  give  the  canal  company  judgment  for 
any  sum  whatever  for  the  use  of  water  during  the  year 

1906.  Although  the  respondent  settled  on  the  land  in  March, 
1905,  he  was  under  no  obligation  to  do  so  until  water  was 
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ready  to  be  delivered  on  the  land.  It  was  not  obligatory  on 
the  defendant  to  make  settlement  on  the  land  at  the  time  he 
did,  nor  was.  he  obliged  to  receive  the  water  during  the  year 
1905.  In  other  words,  he  was  under  no  obligation  to  accept 
and  use  water  for  a  portion  only  of  the  irrigating  season. 
He  might  have  declined  to  accept  it  for  that  year  on  the 
ground  that  if  he  did  so  he  could  only  raise  a  partial  crop 
an*d  that  he  could  not  get  the  benefit  of  a  whole  year's 
irrigation.  On  the  contrary,  however,  he  did  accept  and 
use  the  water,  and  as  we  view  the  contract  under  considera- 
tion, he  was  liable  to  be  charged  with  his  free  period  of  use 
from  the  date  he  received  the  water,  and  that  at  the  expira- 
tion of  one  year  from  that  date  his  liability  to  pay  water 
rents  would  attach.  The  respondent  calls  our  attention  to 
section  15  of  the  act  of  February  25,  1899  (Sess.  Laws  1899, 
p.  382),  which  provides  that  canal  companies  owning  and 
controlling  ditches  and  canals  for  the  purpose  of  irrigation, 
shall  keep  a  flow  of  water  in  such  canals  sufficient  for  the 
requirements  of  all  persons  entitled  to  use  water  therefrom 
at  all  times  from  April  1st  to  November  1st  of  each  year. 
Counsel  insists  that  under  the  provisions  of  this  statute, 
where  the  term  ** irrigation  season"  is  used  in  the  contract, 
it  is  intended  to  mean  the  period  from  April  1st  to  November 
Ist,  and  that  during  such  time  the  farmer  irrigates  all  the 
crops  that  he  raises  during  that  season,  and  that  it  takes 
the  full  period  of  the  irrigation  season  to  raise  the  crops 
he  may  desire  to  grow  for  one  year.  He  also  urges  that 
such  period  cannot  be  divided  up.  In  other  words,  that  the 
crop  cannot  be  started  in  July  and  grown  up  to  November 
and  then  be  hibernated  until  the  next  spring  and  completed. 
That  contention  is  both  theoretically  and  practically  correct 
in  this  country  where  the  crops  would  undoubtedly  become 
somewhat  chilled  during  the  interval.  We  do  not  think, 
however,  that  the  contracting  parties  had  specially  in  mind 
so  much  the  raising  of  any  particular  crop  or  crops  or  of  a 
particular  irrigating  season,  but  rather  a  definite  period  of 
time.  There  is  but  one  irrigating  season  during  each  year. 
That  season  is  defined  by  law  as  extending  from  April  1st  to 
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NoTenir^er  IsL  If  the  aerrler  ff1»  tlie  free  oae  of  the  water 
ior  \he  full  pen<.id  of  c^Lte  year,  he  neeesBarilT  gets  the  same 
Xa^t.-zA  acd  he  is  saved  the  same  r»tal  that  he  would  get  and 
vou.d  be  bared  if  he  had  rwezred  the  water  the  first  day  of 
the  irri^ratinff  se2:s^:*n  and  had  been  ahle  to  nse  it  every  day 
dTirin?  tie  Bea.v.«D.  The  emtraclin^  parties  in  this  case 
e!^r]y  La  J  in  mind  the  exemption  of  the  settler  from  pay- 
mfrLt  of  water  rents  for  the  |>eri:d  that  water  is  used  during 
a  tDTPlve-month.  When  enterine  into  the  contract  no  one 
conld  t«fll  when  the  worts  would  be  so  advanced  that  water 
eouJd  be  delivered  to  any  settler.  It  was  provided,  however, 
that  the  settler  should  have  the  first  irrigating  season  free. 
If  the  settler  only  intendtrd  to  raise  one  crop,  he  would  neces- 
sarily want  the  water  continuously  during  one  season,  but 
where  he  is  going  to  continue  the  use  of  water,  as  he  must 
necessarily  do  in  farming,  he  would  need  it  from  year  to  year. 
He  saw  fit  to  receive  and  accept  the  use  of  the  water  from 
July  6th  to  the  end  of  the  season.  He  found  a  beneficial  use 
to  which  he  could  apply  the  water,  and  he  should  be  properly 
charged  with  that  period.  As  we  construe  this  contract,  he 
was  entitled  to  have  the  free  use  of  water  from  July  6,  1905, 
the  date  on  which  the  company  delivered  it  to  him,  until  July 
6,  1906,  at  which  time  he  would  become  liable  for  water  rents 
for  the  succeeding  year.  It  is  contended  that  it  would  be 
difficult  to  apportion  the  year's  water  rent  between  the  dif* 
ferent  months  of  the  irrigating  season, — that  no  one  can  tell 
whether  the  water  is  of  more  value  to  the  user  during  the 
early  part  of  the  season  or  the  latter  part  of  the  season. 
That  may  be  true,  but  it  can  make  no  difiference  to  the  con- 
sumer if  he  gets  the  water  free  for  one  entire  year.  The 
purpose  of  the  contracting  parties  was  not  to  fix  a  rental 
charge  by  the  month  nor  for  any  shorter  period  than  one  year 
or  one  irrigating  season.  If  the  settler  pays  his  water  rents 
each  time  for  the  period  of  one  year,  he  will  be  entitled  to 
water  from  the  date  in  July  on  which  he  first  received  water  to 
the  corresponding  date  the  next  year,  and  will  thereby  have 
a  fixed  and  definite  period  of  time  covered  by  the  payment  of 
bis  water  rentals.    On  the  contrary,  there  can  be  no  injustice 
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or  inequity  done  either  party  by  allowing  judgment  against 
the  defendant  for  an  amount  equal  to  that  proportion  of  the 
annual  rentals  which  the  period  from  July  6th,  when  water 
was  received,  bears  to  the  entire  irrigating  season.  The 
judgment  in  this  case  is  reversed,  and  the  cause  remanded, 
with  direction  to  the  trial  court  to  make  findings  and  enter 
judgment  in  favor  of  the  plaintiff  for  such  proportion  of 
the  year's  water  rentals  as  the  period  from  July  6th  to  the 
close  of  the  irrigating  season  bears  to  the  entire  irrigating 
season,  or,  at  the  option  of  the  defendant,  enter  judgment 
against  him  for  the  full  year's  water  rentals,  the  period  to 
end  on  the  6th  day  of  July  the  following  year.  Costs 
awarded  in  favor  of  appellant. 

Sullivan,  J.,  concurs. 

Stewart,  J.,  concurs  except  as  to  the  alternative  part  of  the 
judgment  and  dissents  as  to  that  part  of  the  judgment. 


(February  26,  1908.) 


L  A\  WEST  &  CO.  et  al..  Plaintiffs,  vs.  THE  BOARD  OP 
COMMISSIONERS  OF  THE  COUNTY  OP  LATAH. 
STATE  OP  IDAHO,  a  Municipal  Corporation,  Defend- 
ant 

[94  Pac.  445.] 

lilQtJOR  LlCBNSl! — AtJTHORITY  TO  ISSUB— DISCRETION  ART  PoWER  01"  THE 

Board  of  County  Commissioners — ^Amendment  of  Statutes. 

1.  Sec.  2  of  the  act  of  March  4,  1901  (Laws  of  1901,  p.  13), 
having  been  added  to  and  made  a  part  of  the  act  of  February  6, 
1891,  as  amended  February  2,  1899,  becomes  a  part  of  said  act, 
and  in  the  absence  of  authority  to  be  found  in  said  added  section 
to  issue  such  license,  the  law  of  1891  as  amended  February  2,  1899, 
vesting  such  authority  in  the  board  of  county  commissioners,  will 
govern. 

2.  Where  the  power  to  issue  a  license  for  the  sale  of  intoxicating 
liquor?,  not  to  be  drank  in,  on  or  about  the  premises  where  sold,  is 

Idaho,  Vol.  14—23 
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Tested  in  the  board  of  county  commissioneri  and  thej  are  grante<} 
discretionary  powers  in  the  issuing  of  said  license,  and  authorized 
to  refuse  sneh  license  upon  their  own  motion,  or  upon  objections 
duly  filed  upon  the  part  of  any  citizen  or  resident  of  the  precinct 
within  which  it  is  intended  to  carry  on  such  sale,  when  in  their 
judgment  the  granting  of  such  license  will  not  be  conducive  to  the 
best  interest  of  the  community  in  which  such  saloon  or  business 
18  proposed  to  be  established,  their  action  in  refusing  to  grant 
a  license  to  such  applicant  cannot  be  interfered  with  or  controlled 
by  a  mandate  from  this  court. 

3.  Where  the  title  to  an  act  provides  for  amending  another  act 
and  adding  thereto  a  section,  and  the  body  of  the  act  provides 
for  the  amendment  but  makes  -no  addition  of  the  section,  the 
omission  does  not  render  such  amendatory  act  unconstitutional  or 
▼oid. 

4.  An  amended  section  of  an  act  takes  the  place  of  the  original 
section  in  the  act  amended,  and  the  failure  of  the  legislature  in 
amending  the  same  section  of  the  original  act  a  second  time,  to 
specifically  refer  to  it  as  having  been  amended  by  the  first  amenda- 
tory act,  does  not  affect  the  validity  or  constitutionality  of  tha 
second  amendment  of  the  amended  section. 

(Syllabus  by  the  court.) 

An  original  proceeding  in  this  court  for  a  writ  of  man- 
date to  compel  the  board  of  county  commissioners  of  Latah^ 
county  to  issue  a  license  to  the  applicant  to  sell  intoxicating^ 
liquors  not  to  be  drank  in,  on  or  about  the  premises  where 
sold.  Demurrer  to  the  petition.  Demurrer  sustained  and 
case  dismissed. 

Stewart  S.  Denning,  for  Appellants. 

The  amendments  to  the  law  were  simply  to  sees,  2,  3,  6  and 
4  of  the  act  of  1891.  They  are  related  to  one  subject  and 
are  restrictive  in  their  nature.  {Oerding  v.  Commissioners, 
13  Ida.  444,  90  Pac.  357;  Mullen  &  Co.  v.  Moseley,  13  Ida. 
457,  121  Am.  St.  Eep.  277,  90  Pac.  986.) 

Wm.  E.  Stillinger,  for  Defendant,  files  no  brief. 

STEWART,  J. — This  is  an  original  application  in  this  courtf 
for  a  writ  of  mandate,  against  the  board  of  commissioners 
of  the  county  of  Latah.    The  petitioners  allege,  in  substance^ 


Digitized  by 


Google 


Feb.  1908.]     I.  A.  West  &  Co.  v.  Boabd  of  Commrs.       355 

opinion  of  the  Court — Stewart,  J. 

that  they  are  partners,  for  the  purpose  of  carrying  on  tho 
liquor  business,  dealing  in  liquor,  not  to  be  drank  in,  on  or 
about  the  premises  where  sold,  in  the  town  of  Onaway,  in  the 
state  of  Idaho ;  that,  on  January  14,  1908,  at  a  regular  meet- 
ing of  the  board  of  county  connnissioners  of  Latah  county, 
the  petitioners  herein  presented  to  said  board  their  applica- 
tion for  a  liquor  license  to  sell  intoxicating  liquors  in  the  vil- 
lage of  Onaway,  Latah  county,  for  the  period  of  one  year, 
said  liquor  not  to  be  drank  in,  on  or  about  the  premises  where 
sold ;  that  said  petition  was  signed  by  the  applicants  and  ac- 
companied by  a  good  and  suflScient  bond  in  the  sum  of  $1,000, 
and  by  receipt  of  J.  J.  Keane,  sheriff  of  Latah  county,  in 
the  sum  of  $201,  which  was  the  amount  of  money  paid  by 
the  plaintiffs  to  the  sheriff  of  Latah  county  for  the  purpose 
of  obtaining  a  license;  that  on  the  said  14th  day  of  January, 
the  plaintiffs  were  refused  a  license  by  said  board,  and  are 
still  refused  the  same ;  that  the  petitioners  are  beneficially  in- 
terested, and  have  no  plain,  speedy  or  adequate  remedy  at 
law;  that  on  January  18,  1908,  an  application  was  made  to 
Hon.  E.  C.  Steele,  judge  of  the  second  judicial  district  of  the 
•  state  of  Idaho,  in  which  district  said  Latah  county  is  situated, 
for  a  writ  of  mandate  compelling  said  defendants  to  issue 
to  plaintiffs  herein  a  license  as  herein  prayed  for,  which  ap- 
plication was  denied  by  said  judge;  that,  in  denying  said 
license,  the  action  of  said  board  of  commissioners  was  illegal 
and  without  authority  of  law. 

To  this  petition  the  defendant  filed  a  demurrer  upon  the 
ground  that  the  same  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  There  is  also  filed  in  this  case  and 
used  on  the  hearing,  a  stipulation,  which,  among  other  things 
recites,  "that  the  said  board  of  county  commissioners,  upon 
their  own  motion,  made  and  entered  an  order  rejecting  the 
said  application  for  license,  setting  forth  as  their  reason, 
that  the  granting  of  said  license  would  not  be  conducive  to 
the  best  interests  of  the  community  in  which  said  saloon  or 
t)usiness  is  proposed  to  be  established.'* 

It  will  thus  be  seen  that  there  is  but  one  question  pre- 
sented in  this  case,  and  that  is,  whether  or  not  the  board  of 
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commissioners  in  refusing  liquor  license  is  Tested  with  dis- 
cretionary power,  or  whether  or  not  they  can  be  compelled 
by  a  writ  of  mandate  to  act  in  any  particular  way,  upon  an 
application  for  a  liquor  license. 

The  law  of  this  state  in  relation  to  granting  a  license  to 
sell  intoxicating  liquon  is  in  a  Teiy  unsatisfactory  condition, 
especially  with  reference  to  a  license  to  sell  liquor  not  to  be 
drank  on  the  premises  where  sold.  But  the  power  now  vested 
by  law  in  the  board  of  county  commissioners,  to  grant  or 
refuse  a  license,  we  think  is  plain  and  deeisiye.  The  first 
act  of  the  legislature  of  this  state  dealing  with  the  subject 
of  granting  a  license  to  sell  intoxicating  liquors  by  the 
lK>ard  of  county  commissioners  was  approved  February  6, 
1891,  and  makes  it  unlawful  for  any  person  to  sell  spirituous, 
malt  or  fermented  liquors  or  wines  to  be  drank  on,  in  or 
about  the  premises  where  sold,  without  procuring  a  license 
and  giving  a  bond. 

Sec.  2  of  this  act  requires  application  to  be  made  to  the 
board  of  county  commissioners,  and  providea  that  they  shall 
grant  a  license  upon  giving  the  bond  required  by  the  act 
and  paying  the  fee  provided  by  the  act  to  the  sheriff  of  said 
county. 

This  act  expressly  repealed  sec  1648,  Bev.  Stat.,  which 
authorized  the  tax  collector  to  issue  a  license  to  persons  de- 
siring to  sell  intoxicating  liquors  in  less  quantities  than  one 
quart. 

On  March  9,  1895,  the  legislature  passed  an  act  purporting 
to  amend  sec.  4  of  the  act  of  February  6,  1891,  but  which, 
in  fact,  made  no  change  whatever  in  said  section,  and  also 
adding  thereto  what  was  designated  as  sec.  23,  providing  for 
issuing  a  license  to  persons  selling  liquors  not  to  be  drank  in, 
on  or  about  the  premises  where  sold.  This  added  section,  how- 
ever, said  nothing  whatever  as  to  whom  the  money  should  be 
paid  for  the  license,  whether  a  bond  shall  be  required,  or 
by  whom  said  license  should  be  issued. 

On  February  2,  1899,  the  legislature  passed  another  act 
which  is  practically  a  re-enactment  of  the  act  of  March  9, 
1895.    On  March  4, 1901,  the  legislature  passed  an  act  amend- 
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ing  sec.  4  of  the  act  of  February  6,  1891,  as  amended  on 
March  2,  1899.  The  only  change  was  in  relation  to  amount 
of  the  license  fee,  and  the  period  for  which  the  same  might 
be  issued.  The  act  also  purports  to  amend  sec.  23  of  the  act 
of  February  2,  1899.  This  is  the  section  in  relation  to  pro- 
curing a  license  to  sell  liquors  not  to  be  drank  in,  on  or  about 
the  premises  where  sold.  This  amendment  alters  the  section 
enacted  in  1899,  and  provides  that  the  license  shall  be 
granted  for  a  period  not  less  than  one  year,  instead  of  not 
less  than  three  months.  It  will  thus  be  seen  by  these  various 
acts  that  the  only  body  authorized  to  grant  a  license  is  the 
board  of  county  commissioners. 

Sec.  23,  as  found  in  the  acts  of  1895,  1899  and  1901,  in 
relation  to  issuing  a  license  for  the  sale  of  intoxicating 
liquors  not  to  be  drank  in,  on  or  about  the  premises  where 
sold,  says  nothing  whatever  as  to  the  proceedings  required  to 
secure  such  license,  or  by  whom  such  license  shall  be  issued. 
But,  inasmuch  as  no  provision  is  made  for  issuing  a  license 
for  the  sale  of  intoxicating  liquors,  except  by  the  board  of 
county  commissioners,  it  was  evidently  the  intention  of  the 
legislature  after  sec.  1648  had  been  repealed  by  the  act  of 
1891,  and  a  law  was  passed  at  that  session  in  relation  to 
granting  license  for  the  sale  of  intoxicating  liquors,  to  vest 
in  the  board  of  county  conmiissiohers  the  exclusive  authority 
to  grant  licenses  for  the  sale  of  intoxicating  liquors.  We  are 
forced  to  this  conclusion  for  the  following  reasons:  First, 
because  the  section  in  relation  to  a  license  for  the  sale  of 
intoxicating  liquor  not  to  be  drank  in,  on  or  about  the  prem- 
ises where  sold  is  added  to  and  made  a  part  of  the  act  dealing 
with  the  subject  of  granting  a  license  for  the  sale  of  in- 
toxicating liquors  to  be  drank  on  the  premises  where  sold. 
Second,  that  if  this  be  not  so,  the  section  in  relation  to  a 
license  for  the  sale  of  intoxicating  liquors  not  to  be  drank  in, 
on  or  about  the  premises  where  sold  would  leave  the  issuing 
of  such  license  without  anyone  having  authority  to  issue 
the  same.  Unless  the  board  of  county  commissioners  had  au- 
thority to  issue  the  license,  then  no  one  had,  and  unless  the 
license  fee  was  payable  to  the  sheriff  as  provided  in  the  sec- 
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tion  in  relation  to  a  retail  license,  then  the  person  to  whom 
such  license  fee  was  payable  woold  be  omitted  entirely,  and 
there  would  be  no  one  authorized  to  receiye  the  money  for 
such  license.  Unless  the  l^islature,  by  adding  this  section, 
intended  that  the  same  oflScer  should  receive  the  license  fee 
and  the  same  authority  grant  the  license,  as  is  provided  for  a 
license  for  the  sale  of  liquor  to  be  drank  on  the  premises 
where  sold,  the  section  would  be  ineffectual  as  a  license  meas- 
ure. It  wsLs  clearly  the  intention  of  the  legislature  to  place 
the  issuing  of  a  license  for  the  sale  of  intoxicating  liquor  not 
to  be  drank  in,  on  or  about  the  premises  where  sold,  with  the 
same  authority  as  was  vested  the  power  to  issue  a  license  for 
the  sale  of  intoxicating  liquors  to  be  drank  on  the  premises 
where  sold.  If  this  construction  be  correct,  we  are  then  led 
to  the  consideration  of  the  act  of  March  12,  1907  (Laws  of 
1907,  p.  219).  This  latter  act  purports  to  amend  sees.  2,  3 
and  6  of  an  act  entitled  ''An  Act  regulating  the  sale  of  in- 
toxicating liquors,"  passed  and  approved  February  6,  1891, 
and  to  amend  sec.  4  of  an  act  entitled  **An  Act  to  regulate 
the  sale  of  intoxicating  liquors,  approved  February  6,  1891, 
as  amended  by  an  Act  approved  March  4,  1901." 

Sec.  2  of  the  act  of  1891,  which  was  not  in  any  way 
amended  by  either  of  the  acts  of  1895,  1899  or  1901,  vested 
the  authority  to  issue  a  license  for  the  sale  of  intoxicating 
liquors,  to  be  drank  on  the  premises  where  sold,  in  the  board 
of  county  commissioners.  This  authority,  by  the  amendment 
of  1907,  is  vested  in  the  board  of  county  commissioners,  and 
in  that  respect  no  change  is  made  in  the  act  of  1891.  Sec. 
3  of  the  act  of  1891,  which  likewise  was  not  amended  by  the 
acts  of  1895,  1899  or  1901,  provides  for  paying  the  license 
fee  to  the  sheriff  and  the  giving  of  the  bond,  and,  among 
other  things,  provides:  "That  when  an  application  is  made 
for  the  sale  of  intoxicating  liquors  as  in  this  section  provided 
for  a  place  outside  of  any  incorporated  city,  either  upon  their 
own  motion  or  upon  objections  duly  filed  upon  the  part  of 
any  citizen  and  resident  of  the  precinct  within  which  it  is 
intended  to  carry  on  such  sale,  the  county  commissionera 
shall  determine  whether  or  not  the  granting  of  such  license 
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will  be  conducive  to  the  best  interests  of  the  community  in 
which  such  saloon  or  business  is  proposed  to  be  established, 
and  whether  or  not  such  applicant  is  a  fit  person  to  have 
such  license  and  carry  on  said  business,  and  whether  or  not 
such  place  of  sale  and  business  will  likely  be  conducted  in  a 
quiet,  orderly  and  peaceable  manner,  and  should  said  board 
of  county  commissioners  determine  adversely  to  the  applicant 
upon  any  ground  above  specified,  the  license  must  be  refused, 
and  the  sheriff  shall  return  the  amount  deposited  to  said  ap- 
plicant; otherwise  the  said  license  may  be  granted;  and  such 
order  of  the  board  of  county  commissioners  shall  be  subject 
to  appeal  to  the  district  court  as  in  the  case  of  other  orders 
of  said  board.''  Thus  it  will  be  seen  by  this  act  that  au- 
thority is  vested  in  the  board  of  county  commissioners  either 
upon  their  own  motion  or  upon  objections  filed  by  others, 
to  refuse  a  license.  It  is  entirely  discretionary  with  the 
board  whether  or  not  they  grant  the  license.  The  remedy  of 
the  applicant  if  he  feels  aggrieved,  is  by  appeal  to  the  dis- 
trict court.  In  this  case  as  set  forth  above  it  stipulated  ''that 
the  board  of  county  conmiissioners  refused  the  license  in 
question,  upon  the  grounds  that  it  would  not  be  conducive  to 
the  best  interest  of  the  community  in  which  said  saloon  or 
{business  is  proposed  to  be  established."  This,  they  had  au- 
thority to  do,  and  their  discretionary  action  in  this  matter 
cannot  be  controlled  by  this  court  or  any  other  court;  the 
remedy  is  by  appeal  from  the  action  of  the  board. 

Looking  at  sec.  23  as  found  in  the  acts  of  1895,  1899  and 
1901,  we  find  that  this  is  the  section  which  deals  entirely  with 
the  sale  of  intoxicating  liquors  not  to  be  drank  in,  on  or  about 
the  premises  where  sold.  This  section  was  added  to  the  law 
of  1891  by  the  act  of  March  9,  1895,  the  title  of  which  reads: 

''To  amend  section  4  and  23  of  an  act  to  regulate  the  sale 
of  intoxicating  liquors,  approved  February  6,  1891,  and  add- 
ing section  23  thereto." 

Sec.  23  of  the  act  of  1891,  which  this  act  purports  to  amend, 
provides  for  the  time  the  act  shall  take  effect,  and  in  the  body 
of  the  act  of  1895  it  provides  that  sec.  23  of  said  act  is  amended 
to  read  as  follows: 
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"Sec.  24.  This  act  shall  take  effect  and  be  in  force  on  th« 
first  day  of  July,  1895."  Then  foUows  **  Insert  in  said  act  the 
following:  Sec.  23.''  Then  follow  the  provisions  for  a  license 
for  the  sale  of  intoxicating  liquors  not  to  be  drank  in,  on  or 
about  the  premises  where  sold. 

The  title  to  the  act  of  1899  reads:  "An  Act  relating  to 
liquor  licenses;  and  amending  sections  4  and  23  of  an  act  en- 
titled *An  Act  to  regulate  the  sale  of  intoxicating  liquors, 
approved  February  6,  1891,  and  adding  section  23  thereto.'  " 

Thus  it  will  be  seen  that  this  act  ignores  entirely  the  Act 
of  1895.    In  the  body  of  the  act  of  1899  it  provides : 

"Sec.  2.  Section  23  of  said  Act  is  amended  to  read  as  fol- 
lows: 

"Section  23.  This  Act  shall  take  effect  and  be  in  force  on 
the  first  day  of  July,  1895." 

Then  follow  the  provisions  for  a  license  for  the  sale  of  in- 
toxicating liquors  not  to  be  drank  in,  on  or  about  the  premises 
where  sold.  This  act  then  amends  sec.  23  of  the  act  of  1891, 
which  fixed  the  time  of  the  taking  effect  of  that  act,  by  mak- 
ing the  act  of  1899  take  effect  on  July,  1895;  followed  by 
the  provisions  with  reference  to  the  sale  of  liquor  not  to  be 
drank  in,  on  or  about  the  premises.  The  act  of  1899,  how- 
ever, while  it  says  in  the  title  that  sec.  23  is  added,  yet  in 
the  body  of  the  act  it  nowhere  provides  for  the  adding  of  sec. 
23,  but  does  provide  for  amending  sec.  23  as  above  stated. 
The  title,  therefore,  of  the  act  is  broader  than  the  act  itself, 
in  that  the  title  purports  to  add  a  section  as  23,  while  the  body 
of  the  act  does  not  provide  for  such  addition.  The  title  of  the 
act  of  1901  reads  as  follows : 

"An  Act  relating  to  liquor  licenses  and  amending  sections 
4  and  23  of  an  Act  entitled,  'An  Act  to  regulate  the  sale  of 
intoxicating  liquors,'  Approved  February  6, 1891,  as  amended 
by  an  Act  entitled,  'An  Act  relating  to  liquor  licenses  and 
amending  sections  4  and  23  of  an  Act  entitled,  "An  Act  to 
regulate  the  sale  of  intoxicating  liquors,"  approved  February 
6,  1891,  and  adding  section  23  thereto/  passed  February  2, 
1899." 
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This  title  indicates  that  this  act  will  amend  sees.  4  and  23 
of  the  act  of  1891  as  amended  by  the  act  of  February  2,  1899. 
While  in  the  body  of  the  act  sec.  2  is  made  to  read : 

**  Section  23  of  said  Act,  as  amended  February  2,  1899,  is 
hereby  amended  to  read  as  follows:"  then  follows  the  pro- 
visions for  the  sale  of  intoxicating  liquors  not  to  be  drank  in, 
on  or  about  the  premises  where  sold.  While  it  is  true,  there- 
fore, that  sec.  23  of  the  act  of  1895  was  added  as  a  part  of  the 
act  of  1891,  yet  in  the  re-enactment  of  said  statute  in  1899, 
the  provision  as  to  adding  said  sec.  23  as  a  part  of  the  act 
of  1891  was  omitted  from  the  body  of  the  act,  although  it  was 
provided  for  in  the  title,  and  sec.  23  of  the  act  of  1891,  which 
provides  for  the  time  the  act  should  take  effect  was  amended 
by  the  act  of  1899,  the  provision  for  a  license  for  the  sale  of 
intoxicating  liquors  to  be  drank  in,  on  or  about  the  premises 
where  sold,  becomes  a  part  of  said  act  by  amendment  and  not 
by  addition  thereto.  The  amendments  were  in  accordance 
with  the  requirements  of  the  constitution  unless  the  amend- 
ment made  in  1899  is  unconstitutional  by  reason  of  the  fact 
that  the  title  also  provided  for  adding  sec.  23  to  the  act  of 
1891,  when  the  body  of  the  act  made  no  such  provision.  We 
do  not  think  this  would  render  the  act  of  1899  unconstitu- 
tional ;  the  title  covered  everything  there  was  in  the  act,  and 
the  fact  that  it  provided  for  another  section  to  be  added, 
which  is  not  found  in  the  body  of  the  act,  would  not  render 
the  act  unconstitutional.  (26  Ency.  of  Law,  2d  ed.,  579,  582, 
593.)  The  failure  of  the  legislature  in  amending  sec.  23  of 
the  act  of  1891  a  second  time  in  1899,  without  referring  to  the 
amendment  of  1895,  does  not  affect  the  constitutionality  of 
the  amendment  of  1899.  {Fletcher  v.  Prather,  102  Cal.  413, 
36  Pac.  658.)     The  same  is  true  of  the  acts  of  1901  and  1907. 

Counsel  have  argued  the  question  as  to  the  amount  of  li- 
cense fee  to  be  paid  by  a  dealer  in  liquors  not  to  be  drank  in, 
on  or  about  the  premises  where  sold.  But  it  appears  from  the 
stipulation  on  file  in  this  case  that  the  question  of  the  amount 
of  fees  to  be  paid  for  the  license  was  not  the  cause  which  led 
the  board  of  county  commissioners  to  reject  said  license,  as 
it  is  specifically  stipulated  that  the  board  of  county  commis- 


Digitized  by 


Google 


362    Obegon  Shobt  Line  R.  R.  Co.  v.  Stalker.     [14  Idaho, 


PoiBtB  Decided. 


sioners  on  their  own  motion  refused  the  license,  for  the  rea- 
son that  the  granting  of  the  same  would  not  be  conduciye  to 
the  best  interest  of  the  community  in  which  said  saloon  or 
business  is  proposed  to  be  established.  Upon  this  application^ 
this  court  would  not  be  warranted  in  determining  a  matter 
which  does  not  appear  from  the  pleadings  to  be  in  dispute  in 
this  case.  It  does  not  appear  from  the  petition  or  the  stipula- 
tion that  the  amount  to  be  paid  for  the  license  was  involved 
or  was  the  reason  which  caused  the  board  of  county  commis- 
sioners to  exercise  the  discretion  vested  in  them  in  the  manner 
in  which  they  acted*  For  these  reasons  the  demurrer  to  the 
petition  is  sustained  and  the  cause  is  dismissed.  Costs 
awarded  to  the  defendant. 


Ailshie,  C.  J.,  and  Sullivan,  J.,  concur. 


(May  15,  1907.) 


OREGON   SHORT   LINE    RAILROAD    COMPANY,    Be- 
spondent,  v.  A.  R.  STALKER  et  al.,  Appellants. 

[94  Pac  56.] 

Baujioad   Grant— Bight   to   Station   and   Dkpot   Sitb— Fobtbitubi 
AND  Abandon  KENT  or  Bight. 

1.  Where  a  railway  companj  filed  a  profile  map  of  its  right  of 
waj  and  depot  and  station  grounds  and  had  the  same  approved 
by  the  Secretary  of  the  Interior,  but  failed  and  neglected  to  have 
the  selection  noted  on  the  plats  in  the  local  land  office,  and  ih« 
map  so  furnished  was  lost  or  destroyed,  and  no  notation  of  the 
selection  was  ever  made  on  the  plats  of  the  local  land  office,  and 
the  company  failed  and  neglected  for  more  than  seventeen  yean 
to  take  possession  of  the  grounds  claimed  for  depot  and  station 
Bite,  and  exercised  no  acts  of  ownership  or  right  of  poasessioii 
over  the  premises,  and  eight  dajB  after  the  filing  of  such  profile 
map  a  pre-emptor  settled  and  filed  upon  the  legal  subdivisions 
comprising  and  including  the  station  and  depot  grounds  claimed 
by  the  company,  and  thereafter  made  final  proof  upon  and  received 
patent  for  the  entire  legal  subdivision,  and  had  no  notice;,  either 
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actual  or  eonstructive,  that  the  railway  companj  claimed  any 
station  and  depot  grounds  within  the  limits  of  his  pre-emption 
claim,  and  received  no  such  notice  or  information  until  long 
after  the  receipt  of  his  patent  for  the  land;  held,  that  the  railway 
company  under  such  facts  and  circumstances  will  be  deemed  to  have 
forfeited  and  abandoned  its  right  to  claim  depot  and  station 
grounds  under  the  act  of  Congress  of  March  3,  1875,  and  that  it 
will  not  be  allowed  to  maintain  an  action  of  ejectment  against 
the  grantees  and  successors  in  interest  of  the  patentee  of  such 
lands. 

2.  Where  injury  must  result  to  one  of  two  parties  on  account 
of  the  failure  to  discharge  an  act,  the  duty  of  doing  which  is 
imposed  upon  a  third  party,  the  consequent  loss  must  fall  upon 
that  party  in  whose  interest  the  act  should  have  been  performed, 
and  on  whom  the  duty  devolved  to  see  that  such  act  was  in  fact 
performed. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  for  the  County  of  Ada.  Hon.  George  H.  Stewart, 
Judge. 

Action  in  ejectment  by  the  plaintiflp  to  recover  possession  of 
certain  lots  and  ground  claimed  as  depot  and  station  site. 
Judgment  for  plaintiff  and  defendants  appealed.  Judgment 
reversed. 

Hugh  E.  McElroy,  an^  Prank  Martin,  for  Appellants. 

**This  grant  by  Congress  of  a  right  of  way  is  not  an  ab- 
solute fee  for  all  purposes,  but  in  the  nature  of  a  conditional 
grant  and  limited  to  use  and  occupation  by  the  grantee  and 
its  successors  and  assigns  for  the  purpose  of  maintaining  and 
operating  a  railroad."  (Orego7i  Short  Line  Ry.  Co.  v.  Quig- 
ley,  10  Ida.  770,  785,  80  Pac.  401;  California  etc.  B.  B.  Co.  v. 
Mecartney,  104  CaL  616,  38  Pac.  448;  Muhle  v.  New  York 
T.  (6  M,  Co.,  86  Tex.  459,  25  S.  W.  607;  Kansas  Cent.  By.  Co. 
V.  Allen,  22  Kan.  285,  31  Am.  Rep.  190.) 

The  law  fixes  as  definitely  as  language  can  the  event  after 
which  the  lands  shall  be  disposed  of  subject  to  this  claim,  and 
it  is  conceded  that  such  event  has  never  yet  taken  place  and 
the  lands  in  controversy  were  disposed  of  free  of  this  claim. 
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The  el^iin  for  this  ground  was  ralneless  until  it  was  entered 
on  the  records  of  the  local  land  office.  As  between  plaintiff 
and  the  patentee  and  his  assigns,  the  n^lect  of  the  officers  be- 
eame  the  neglect  of  the  claimant  itself. 

P.  L.  Williams,  F.  S.  Dietrich,  and  Wjman  &  Wyman,  for 
Resx)ondent. 

It  is  stipulated  in  this  case  that  the  railroad  company  fully 
complied  not  only  with  the  law  but  with  all  of  the  relations 
of  the  Department  of  the  Interior  relative  to  these  station 
grounds,  and  that  the  local  officers  were  derelict  in  two  re- 
spects only.  They  "failed  and  neglected  to  note  the  same 
(the  map)  upon  the  plats  in  said  land  office,  and  that  the 
same  has  never  been  noted  upon  said  plats  to  this  date." 
There  is  a  distinction  in  the  law  itself  between  "right  of  way" 
and  "station  grounds,"  in  that  the  law  makes  no  requirement 
as  to  the  filing  of  maps  covering  station  grounds,  and  does 
require  the  filing  of  a  map  of  alignment  showing  the  location 
of  the  right  of  way.  "The  right  of  the  grantee  in  its  rela- 
tion to  settlers  on  public  lands  attaches  from  the  date  of  filing 
the  map  of  definite  location."  {Dakota  Central  R.  R.  Co.  v. 
Downey,  8  Land  Dec.  115;  In  re  St.  Paul,  Minneapolis  & 
Manitoba  Ry.  Co.,  26  Land  Dec.  181 ;  Jamestown  R.  R.  Co.  v. 
Jones,  177  U.  S.  125,  20  Sup.  Ct.  568,  44  L.  ed.  698;  Oregon 
Short  Line  v.  Quigley,  10  Ida.  770,  80  Pac.  401.) 

The  doctrine  of  "relation  back  to  the  date  of  the  grant" 
has  been  clearly  announced  and  uniformly  adhered  to  by  the 
United  States  supreme  court.  {Railroad  Co.  v.  Baldwin, 
103  U.  S.  426,  26  L.  ed.  578;  Bybee  v.  RaUroad  Co.,  139  U.  S. 
663,  11  Sup.  Ct.  641,  35  L.  ed.  305;  Northern  Pac.  R.  B. 
Co.  V.  Ely,  197  U.  S.  1,  25  Sup.  Ct.  302,  49  L.  ed.  639; 
Northern  Pacific  R.  R.  Co.  v.  Basse,  197  U.  S.  9,  25  Sup.  Ct. 
305,  49  L.  ed.  643.) 

The  railroad  company  has  at  all  times  the  exclusive  right 
to  the  possession  of  its  entire  grant.  {Northern  Pac.  R.  R. 
Co.  V.  Smith,  171  U.  S.  260,  18  Sup.  Ct.  794,  43  L.  ed. 
157;  Missouri  Ry.  Co.  v.  Roberts,  152  U.  S.  114,  14  Sup. 
Ct.  496,  38  L.  ed.  377;  New  Mexico  v.  United  Stales  Trust 
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Co.,  172  U.  S.  171,  19  Sup.  Ct.  128,  43  L.  ed.  407;  South- 
em  Pacific  Co.  v.  Burr,  86  Cal.  279,  24  Pac.  1032 ;  Northern 
Pacific  B.  Co.  V.  Townsend,  190  U.  S.  267,  23  Sup.  Ct. 
671,  47  L.  ed.  1044;  Bailway  Co.  v.  Watson,  74  Kan.  494,  87 
Pac.  687.) 

We  have  found  no  modem  case  supporting  appellants' 
theory  that  the  grant  is  only  of  an  easement.  There  has  been 
a  uniform  tendency  toward  the  doctrine  that  the  grant  is  of 
a  fee. 

AILSHIE,  C.  J. — ^This  is  an  action  in  ejectment  instituted 
by  the  plaintiff,  the  Oregon  Short  Line  Bailroad  Company,  to 
recover  possession  of  four  lots  in  Bowan's  addition  to  the 
town  of  Meridian  in  Ada  county.  The  railroad  company 
claims  this  ground  under  the  provisions  of  the  act  of  Congress 
of  March  3,  1875  (18  U.  S.  Stats,  at  Large,  482;  U.  S.  Comp. 
Stats.  1901,  p.  1568),  granting  rights  of  way  and  depot  and 
station  grounds  to  railway  corporations  that  comply  with  and 
bring  themselves  under  the  provisions  of  that  act.  The  de- 
fendants answered  denying  the  allegations  of  the  complaint 
and  alleging  a  fee  simple  title  to  the  lots  in  question  through 
patent  issued  by  the  United  States  to  their  grantor.  The 
case  was  determined  on  an  agreed  statement  of  facts,  and  it 
must  be  conceded  that  these  facts  are  very  meager  and  in 
some  respects  indefinite.  Judgment  was  entered  in  favor  of 
the  plaintiff  in  the  lower  court  and  the  defendants  moved  for 
a  new  trial  and  the  motion  was  denied  and  they  appealed  from 
the  judgment  and  order.  The  facts  that  can  be  gathered  from 
the  stipulation  are  substantially  as  follows:  That  on  July  1, 
1887,  the  Idaho  Central  Bailway  Company,  the  plaintiff's 
grantor  and  predecessor  in  interest,  filed  with  the  Secretary  of 
the  Interior  a  certified  copy  of  its  articles  of  incorporation, 
and  duly  and  regularly  qualified  to  take  and  hold  rights  of 
way  under  the  act  of  Congress  of  March  3,  1875.  Thereaf- 
ter and  on  September  12,  1888,  the  plaintiff  filed  with  the 
register  of  the  United  States  land  office  at  Boise,  a  profile 
map  showing  the  definite  location  of  its  track  and  line  of  road 
from  Nampa  to  Boise^  and  also  its  proposed  station  grounds^ 
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turnouts,  tracks  and  depots.  Its  profile  map  was  filed  in 
duplicate  and  was  transmitted  by  the  register  to  the  Secre- 
taiy  of  the  Interior,  and  was  by  the  secretary  approved  on 
December  15,  1SS3,  and  thereafter  returned  to  the  register 
of  the  Boise  land  office.  It  also  appears  that  the  register 
and  receiver  of  the  land  office  at  Boise  failed  and  neglected  to 
note  the  depot  and  station  grounds,  sidetracks  and  turnouts 
on  the  plats  in  the  land  office,  "and  that  the  same  has  never 
been  noted  u]pon  the  said  plats  to  this  date,  and  that  at  all 
times  since  the  commencement  of  this  action  said  profile  or 
plat  has  been  missing  from  the  United  States  Land  Office  and 
cannot  be  found."  On  October  13,  1888,  one  Joseph  G.  Reed 
filed  upon  160  acres  of  public  land,  which  included  and  em- 
braces the  land  in  dispute  in  this  case,  9Jid  he  thereafter  and 
on  April  24,  1889,  made  final  proof  and  patent  issued  to  him 
on  August  4,  1891.  Reed  thereafter  by  warranty  deed  con- 
veyed the  land  to  one  W.  H.  Rowan,  who  platted  the  land 
now  claimed  by  the  railway  company  as  depot  and  station 
grounds,  and  filed  the  plat  thereof  with  the  county  recorder 
Sin  an  addition  to  the  town  of  Meridian.  Rowan  thereafter 
conveyed  to  the  defendants  Stalker  the  four  lots  now  in  ques- 
tion. It  appears  that  the  railway  company  has  never  oc- 
cupied or  used  any  of  the  ground  that  it  now  claims  for  depot 
and  station  purposes.  On  the  other  hand,  the  only  specific 
evidence  we  have  of  the  entryman  or  his  grantees  exercising 
any  particular  acts  of  dominion  or  ownership  or  right  of  pos- 
session over  this  ground  is  that  of  Rowan's  platting  the  ground 
as  an  addition  to  the  town  of  Meridian.  This,  however,  is 
very  clear  evidence  that  Rowan  at  that  time  claimed  the 
ground  as  his  own,  and  did  not  recognize  it  as  belonging  to 
the  railway  company  or  the  railway  company  having  any 
right  thereto.  We  are  not  advised,  however,  as  to  when  this 
ground  was  platted  for  townsite  purposes.  It  is  stipulated 
that  the  road  from  Nampa  to  Boise  was  constructed  and  in 
operation  prior  to  September  1,  1888.  This  fact  is  abun- 
dantly sufficient  under  a  long  line  of  authorities  to  give  the 
entrymen  who  thereafter  filed  upon  the  land  notice  of  the 
definite  location  of  the  line  of  road  so  as  to  withdraw  the  right 
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of  way  from  entry  and  purchase.  (See  cases  cited  and  re- 
viewed in  Oregon  Short  Line  B.  B.  Co.  v.  Quigley,  10  Ida. 
770,  80  Pac.  401.)  The  evidence,  on  the  other  hand,  does 
not  show  that  the  company  had  established  a  station  at  Mer- 
idian at  that  time.  On  the  contrary,  it  is  admitted  that  it 
had  not  taken  possession  of  any  ground  outside  of  its  right 
of  way,  and  was  not  apparently  occupying  or  claiming  any 
station  or  depot  grounds  or  exercising  any  right  of  possession 
over  any  ground  that  it  claimed  or  intended  to  claim  outside 
of  or  beyond  that  granted  for  right  of  way. 

The  appellants  claim,  that  in  order  for  the  railway  company 
to  withdraw  the  twenty  acres  allowed  it  for  station  purposes, 
it  was  necessary,  as  a  condition  precedent,  that  it  file  its  map 
and  plat  thereof  and  have  the  same  approved  by  the  Secre- 
tary of  the  Interior,  and  also  have  the  register  and  receiver 
note  the  selection  and  reservation  on  the  plats  in  the  local 
land  office  in  order  to  give  notice  of  the  claim  to  an  entry- 
man  who  might  file  upon  and  receive  patent  for  the  legal  sub- 
division in  which  such  station  grounds  are  located.  Section 
4  of  the  act  of  March  3,  1875,  is  as  follows:  "That  any  rail- 
road company  desiring  to  secure  the  benefits  of  this  act,  shall^ 
within  twelve  months  after  the  location  of  any  section  of 
twenty  miles  of  its  road,  if  the  same  be  upon  surveyed  lands, 
and,  if  upon  unsurveyed  lands,  within  twelve  months  after 
the  survey  thereof  by  the  United  States,  file  with  the  register 
of  the  land  office  for  the  district  where  such  land  is  located 
a  profile  of  its  road ;  and  upon  approval  thereof  by  the  Sec- 
retary of  the  Interior,  the  same  shall  be  noted  upon  the  plats 
in  said  office;  and  thereafter  all  such  lands  over  which  such 
right  of  way  shall  pass  shall  be  disposed  of  subject  to  such 
right  of  way ;  Provided,  that  if  any  section  of  said  road  shall 
not  be  completed  within  five  years  after  the  location  of  said 
section,  the  rights  herein  granted  shall  be  forfeited  as  to  any 
such  uncompleted  section  of  said  road."  It  will  be  noted  that 
to  literally  follow  the  provisions  of  this  statute  there  is  no 
method  pointed  out  for  the  company  to  acquire  the  right  to 
the  use  of  station  grounds  except  by  actually  entering  upon, 
itppropriating  and  using  the  land  for  such  purposes.    The 


Digitized  by 


Google 


3G8    Oregox  Short  Line  R.  B.  Co.  r.  SxAiiKEB.     [14  Idaho, 

Opinion  of  the  Court — ^Ailshie,  C.  J. 

statute  does  not  in  so  many  words  say  that  the  company  shall 
make  and  file  a  profile  of  its  station  grounds,  hut  rather  of 
its  right  of  way.  Still  the  Department  of  the  Interior  seems 
to  have  required  profiles  of  rights  of  way  to  include  station 
grounds  the  same  as  the  right  of  way,  and  has  considered  the 
right  of  appropriation  and  use  vested  in  the  same  manner. 
{In  re  8t.  Paul,  Minneapolis  and  Manitoba  By.  Co.^  26  Land 
Dec.  181;  In  re  Hamilton  Pope,  28  Land  Dec.  402.)  The 
purpose  of  filing  such  plats  and  maps  and  their  approTal  hy 
the  Department  has  been  to  give  notice  both  to  the  govern- 
ment and  the  prospective  settler  and«purchaser  of  the  lands 
BR  to  the  location  of  the  road  and  the  grounds  claimed  for 
such  purposes.  Where,  however,  the  road  is  actually  under 
construction,  or  has  been  constructed  prior  to  the  selection 
by  the  settler,  it  has  been  uniformly  held  that  the  construc- 
tion of  the  road  upon  the  ground  furnished  actual  notice  and 
supplied  the  place  of  constructive  notice  given  by  the  filing 
of  plats.  Now,  if  the  reasoning  of  these  cases  is  followed  a 
step  further,  we  would  conclude  that  in  the  case  of  dex>ot 
grounds  the  plat  in  the  local  land  office  must  either  show  the 
grounds  claimed  by  the  company,  or  in  the  absence  of  such 
a  constructive  notice,  then  the  company  must  be  in  possession 
of  the  grounds  claimed  for  such  purposes  in  order  to  fur- 
nish the  settler  with  actual  notice.  It  seems  to  be  the  pur- 
pose and  intent  of  the  government  to  give  either  actual  or 
constructive  notice  to  settlers  and  purchasers  of  the  public 
lands  over  which  rights  of  way  are  claimed  and  on  which 
depot  grounds  are  selected.  The  act  of  March  3,  1875,  seems 
to  require  that  the  purchaser  of  lands  over  which  a  right  of 
way  is  claimed  or  on  which  depot  grounds  are  selected,  shall 
pay  for  the  entire  legal  subdivision,  and  that  he  takes  the 
title  to  the  whole  thereof  "subject  to  such  right  of  way,"  says 
the  statute.  The  rules  of  the  Interior  Department  also  re- 
quire that  the  settler  shall  pay  for  the  whole  subdivision  and 
his  patent  is  accordingly  issued  therefor.  It  seems  to  be  a 
conceded  fact  in  this  case  that  the  profile  map  or  plat  filed 
by  the  company  with  the  Secretary  of  the  Interior  showed 
these  grounds  as  claimed  by  the  company  for  depot  pur> 
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poses,  and  the  whole  trouble  revolves  about  the  fact  that  this 
selection  was  never  noted  on  the  plats  in  the  local  land  office, 
and  that  plat  was  lost  or  misplaced  and  was  never  supplied. 

Counsel  for  respondent  contend  that  this  was  a  mere  cler- 
ical duty  required  to  be  performed  by  the  register  and  re- 
ceiver of  the  land  office,  and  that  their  failure  to  do  so  was 
no  fault  of  the  railway  company.  Counsel  for  appellant,  how- 
ever, contend  that  since  the  only  acts  required  to  be  performed 
by  the  company  in  order  to  reserve  this  land  was  the  filing 
of  the  plat  or  map  and  having  it  approved  and  the  selection 
noted  on  the  plats  in  the  local  land  office,  it  was  the  duty  of 
the  company  to  see  to  it  that  all  these  acts  were  performed, 
and  that  the  failure  to  do  so  was  more  the  fault  of  the  com- 
pany than  it  was  of  the  settler  or  purchaser  of  these  lands, 
and  that  the  loss  should  therefore  fall  upon  the  one  most 
culpable  and  blamable  therefor.  It  appears  to  us  that  since 
the  railway  company  had  not  taken  actual  possession  of  the 
grounds  claimed  for  depot  and  station  site,  and  have  never 
done  so,  and  have  never  exercised  any  acts  of  control  or  owner- 
ship or  evidenced  any  claim  of  the  right  of  possession,  and 
have  never  seen  to  it  that  the  selection  was  properly  noted  on 
the  plat,  the  loss  should  more  justly  and  properly  fall  upon 
it  than  upon  the  settler  and  purchaser.  Defendant  testifies 
that  he  never  had  any  notice  or  information  that  the  com- 
pany claimed  any  more  ground  than  was  embraced  in  its  right 
of  way,  and  it  does  not  appear  that  his  grantor  or  the  original 
settler  and  patentee  ever  had  any  notice  or  knowledge  of 
such  claim  on  the  part  of  the  railway  company.  If  this  claim 
can  be  maintained  against  the  defendant,  there  is  not  a  doubt 
but  that  a  like  claim  could  be  maintained  against  any  other 
settler  along  the  line  of  respondent's  road  between  Boise  and 
Nampa.  It  is  easy  to  understand  how  a  settler  would  take 
a  forty  or  eighty  acre  tract  with  a  railroad  right  of  way  run- 
uing  across  it,  but  it  would  be  very  different  with  one  tak- 
ing a  forty  or  eighty  acre  tract,  or  even  a  hundred  and  sixty, 
where  he  had  not  only  to  give  a  200  foot  right  of  way,  but 
twenty  acres  additional  for  depot  grounds.  And  again, 
where  he  has  neither  actual  nor  constructive  notice  of  the 
Idaho,  Vol.  14—24 
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claim  nor  of  its  definite  location  within  the  bounds  of  his 
pre-emption,  he  has  absolutely  no  protection.  Here  the  mat- 
ter ran  for  over  seventeen  years  before  the  company  asserted 
any  right  or  claim  to  this  ground.  During  such  time  as  it 
maintained  a  station  at  Meridian  all  its  buildings  and  side- 
tracks were  on  its  right  of  way.  It  seems  to  us  that  what- 
ever right  the  railway  company  may  have  initiated  by  filing 
its  profile  map  with  the  Secretary  and  procuring  his  approval 
thereof,  it  forfeited  and  lost  the  same  through  failure  to 
perfect  and  mature  the  claim  by  either  completing  the  con- 
structive notice  in  having  the  selection  noted  on  the  land 
office  plats  or  in  the  absence  of  that  by  taking  possession  of  the 
grounds  claimed. 

The  statute,  after  enumerating  the  acts  to  be  performed, 
namely,  filing  the  profile  map,  and  its  approval  by  the  Sec- 
retary and  the  notation  on  the  plats  of  the  local  office,  pro- 
vides that  "thereafter," — subsequently,  afterward,  after 
that, — ^all  such  lands  over  which  rights  of  way  pass  ''shall 
be  disposed  of  subject  to  such  right  of  way."  This  of  course 
has  reference  only  to  the  purely  constructive  notice  where  the 
road  has  not  been  built  and  no  possession  has  been  taken. 
The  "thereafter"  used  in  this  statute  must  refer  as  much  to 
the  notation  on  the  plats  of  the  local  land  office  as  to  the  filing 
of  the  plat  itself,  but  when  once  done  would  probably  relate 
back  to  the  date  of  the  first  act — ^that  is,  to  the  filing  of  the 
plat;  provided  the  land  had  not  in  the  meanwhile  been  "dis- 
posed of." 

The  judgment  in  this  case  should  be  reversed  and  a  new 
trial  granted,  and  it  is  so  ordered,  and  the  cause  is  remanded. 
Costs  of  appeal  awarded  in  favor  of  appellants. 

Sullivan,  J.,  concurs. 

Stewart,  J.,  did  not  sit  at  the  hearing  or  take  any  part  in 

the  decision. 
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(February  27,  1908.) 

ON  REHEARING. 

[94  Pac  59.] 

Bailboad  Grant— Right  to  Station  and  Depot  Gbounds — ^Filing  of 
PROPILE  Maps — Maps  of  Station  Grounds — ^Approved  of  by  Seo- 

BETARY  OF  INTERIOR — NOTATIONS  ON  PLAT  OF  LOOAL  LAND  OPPICB — 

Duty  of  Local  Officers — ^Neglect  of — Nature  of  Title — Title. 

1.  Under  the  provisionB  of  sec.  1  of  an  act  of  Congress  ap- 
proved March  3,  1875  (18  U.  8.  Stats,  at  Large,  p.  482,  TJ.  S. 
Gomp.  Stats.  1901,  p.  1568),  granting  to  railroads  the  right  of 
way  and  station  grounds  through,  over  and  upon  the  public  lands 
of  the  United  States,  a  right  of  way  is  granted  to  the  extent  of 
one  hundred  feet  wide  on  each  side  of  the  central  line  of  the 
railroad,  upon  a  compliance  with  the  provisions  of  said  act;  and 
there  is  also  granted  by  the  provisions  of  said  section,  ground 
adjacent  to  such  right  of  way,  not  exceeding  twenty  acres  for 
station  buildings,  etc.,  to  the  extent  of  one  station  for  each  ten 
miles  of  the  railroad. 

2.  Under  the  provisions  of  see.  4  of  said  act,  a  railroad  com- 
pany desiring  to  secure  the  benefits  of  that  act  must  file  with  the 
register  of  the  land  office  of  the  district  where  such  land  is  located, 
a  profile  of  its  road,  and  upon  approval  by  the  Secretary  of  the 
Interior,  the  same  shall  be  noted  upon  the  plats  in  said  office, 
and  thereafter  •  such  lands,  over  which  such  right  of  way  shall 
pass,  shall  be  disposed  of  subject  to  such  right  of  way.  The  pro- 
Tisions  of  that  section  have  no  application  to  the  method  of  secur- 
ing station  grounds. 

3.  Under  the  rules  and  regulations  of  the  Interior  Department, 
approved  January  13,  1888  (12  Land  Dec.  423),  it  is  provided 
that  if  a  railroad  company  desires  to  avail  itself  of  the  provisions 
of  that  act  which  grants  ground  adjacent  to  the  right  of  way  for 
station  buildings,  etc.,  it  must  file  for  approval  in  each  separata 
instance  a  plat  showing,  in  connection  with  the  public  survey, 
the  surveyed  limits  and  areas  of  the  ground  desired;  and  it  is 
also  provided  in  such  regulations  that  when  there  is  received  from 
the  office  of  the  Secretary  of  the  Interior  a  copy  of  an  approved 
plat  of  the  grounds  selected  by  the  company  for  station  purposes, 
etc.,  the  local  officers  will  mark  the  township  plat  accordingly  and 
make  the  necessary  notes  on  the  tract-books,  and  note  on  the 
certificate  of  entry  of  any  of  such  lands,  in  addition  to  the  note 
concerning  the  right  of  way,  that  the  entry  is  permitted  subject 
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to  tbe  :3P  mmd  oif^fz^ati^B  of  lach  i&ilrtaad  eompanj  for  statioB 

4.  S^*i  a^  of  !>7S  ccstaias  bo  leqniremeiits  for  the  filing 
of  mxj»  a=.i  ;a»  -i^i^ii&nji^  tbe  stiti^n  groonds  selected,  and  aU 
f  ^-•^—  ^r^   relative   :irr?-:o  are  g.^veiBed  by  the  rules  and  regu- 

5.  Wi-re  a  railr:*-!  ete:«zT  de<ires  to  aTa3  itself  of  the  bene- 
fits of  sal  1  aet  im  rc^r^i  to  ssatian  gn>!inds,  and  does  everything 
Rq^r€-i  hr  the  kv  »rJ  the  regulations  of  the  Interior  Depart- 
icect,  its  n^.::  «>=.:: -t  be  tiefcaie-l  through  the  neglect  of  the  local 
ofEv-^rs  to  t-ake  the  ir»-j*r  notation,  etc«,  required  to  be  made  by 
the  mlrs  an-i  rfg-:!ativ=s  on  the  plats  and  books  of  soeh  office. 

6.  Where  the  railroad  eotr^panj  fi]e>i  in  the  local  land  office  a  plat 
properly  de$ijii!it^::g  its  atatioB  grounds  on  September  12,  1888, 
And  on  the  fulijwin^  ISth  day  of  October,  an  entryman  entered 
the  govemn-.ent  Siit-ii vision  on  which  soeh  station  grounds  were 
located,  uc«:er  the  pre-en^ption  laws,  and  thereafter  such  plats 
were  approved  by  the  Secretary  of  the  Interior  and  returned  to 
the  local  land  o£ce,  a=d  the  same  were  lost  or  misplaced  by  sach 
officer?,  and  the  proper  notations  were  not  made  by  them  on  their 
piats,  the  right  of  the  railroad  eomfiany  cannot  be  defeated  becaoae 
of  such  loss  or  neglect  of  duty  by  the  local  officers. 

7.  The  grant  of  the  right  of  way  and  ground  for  station 
bui]«liiig  in  said  act  are  grants  in  profsenti,  differing  only  from 
absolute  present  grants  in  that  the  thing  granted  is  indefinite 
and  the  name  of  the  grantee  is  not  known,  and  in  order  to  make 
the  grant  effectual,  it  is  necessary  that  there  be  a  specific  grantee 
and  a  definite  location  of  the  thing  granted. 

8.  After  a  railroad  corporation  complies  with  the  provisions  of 
said  act,  such  corporation  bevomes  a  grantee  just  as  specifically 
and  definitely  as  if  its  name  had  been  written  in  said  act. 

9.  When  a  grantee  selects  lands  subject  to  said  grant  and  in 
the  mode  prescribed  by  the  Department  of  the  Interior,  and  ad- 
vises the  department  of  such  selection  by  filing  its  maps,  he  has 
done  all  that  the  law  requires  of  him,  and  the  grant  then  becomes 
a  fixity,  not  only  as  to  the  gprantee,  but  as  to  the  thing  granted. 

10.  Neither  the  law  nor  the  regulations  of  the  Interior  Depart- 
ment requires  the  grantee  to  go  into  the  courts  to  compel  the  local 
land  officers  to  perform  the  duties  imposed  on  them  by  the  regu- 
lations or  the  statute.  Their  neglect  of  duty  cannot  defeat  the 
appellant 's  rights. 

11.  It  is  a  well-established  rule  of  law  that  where  an  individual 
in  the  prosecution  of  a  right  does  everything  that  the  law  re- 
quires him  to  do,  and  he  fails  to  attain  his  right  because  of  the 
misconduct  or  neglect  of  a  public  officer,  the  law  will  protect  hiou 
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12.  The  rule  that  the  one  most  at  fault  must  suffer,  when 
two  innocent  persons  are  involved,  has  no  application  in  this  case, 
M  the  railroad  company  is  not  at  fault  in  any  degree. 

13.  It  is  a  well-established  rule  as  to  the  recordation  of  instru- 
ments affecting  real  property,  that  when  a  grantee  has  duly  de- 
posited for  record  a  valid  instrument  at  the  proper  time,  in  the 
proper  office,  and  with  the  proper  officer,  he  has  performed  his 
whole  duty,  and  subsequent  purchasers  will  be  charged  with  con- 
structive notice,  notwithstanding  the  officer  does  not  spread  the 
instrument  on  the  records  or  fails  to  record  it  at  all. 

14.  Under  the  provisions  of  said  act  of  March  3,  1875,  the 
nature  of  the  grant  made  as  to  the  right  of  way  and  station 
grounds  is  a  base,  qualified  or  limited  fee  and  is  more  than  a 
mere  easement,  giving  the  exclusive  possession  and  right  of  use 
of  the  land  for  the  purposes  contemplated  by  the  law,  a  reversionary 
interest  remaining  in  the  United  States  to  be  conveyed  by  it  to 
the  person  to  whom  the  land  may  be  patented,  whose  rights  will 
be  subject  to  those  of  the  grantee  of  the  right  of  way  and  station 
grounds. 

15.  Such  grounds  have  the  attributes  of  the  fee,  to  wit,  per- 
petuity and  exclusive  use  and  possession. 

16.  When  the  Secretary  of  the  Interior  approved  the  maps  for 
the  station  grounds  in  question,  that  was  an  adjudication  of  the 
fact  that  such  station  grounds  were  necessary  for  the  purposes 
mentioned,  and  the  grant  attached,  and  relates  back  to  the  time 
of  filing  the  maps. 

17.  As  the  grant  in  question  took  effect,  the  question  of  for- 
feiture of  such  grant  cannot  be  raised  in  this  case,  as  the  United 
States  is  the  proper  party  to  raise  such'  question. 

18.  The  conclusive  presumption  attending  a  United  States  patent 
for  lands  proceeds  upon  the  assumption  that  the  patent  was  is- 
sued in  a  case  where  the  Department  had  the  jurisdiction  to 
execute  it.  But  if  the  Department  had  no  jurisdiction  to  convey 
such  land,  freed  from  the  rights  of  another,  such  presumption 
does  not  prevail. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Third  Judicial  Dis- 
trict for  Ada  County.     Hon.  George  H.  Stewart,  Judge. 

Action  to   quiet  title.    Judgment   in  favor  of  plaintiff. 
Affirmed, 
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ArriTitmi  fir  Ti  lynt&e^t. 

Trie  r:t*eii«t.  krrlrx  EJa.5?  f^r  projf.  after  due  notice  by 
p-'t.-jiT.n  as  rri'.jT*'!  rj  It^.  the  qsesdon  of  the  TaLidity 
of  Lis  tlL^TL  2i  rvj  ;xi*:^3  s>  fu*  ai  the  railroad  eompany 
i*  e/.i:^rnttl  Gdirt  r.  S*.  J:-i^.^\  tic  X.  J?.  Co.,  1  Land 
!>=«.  4o5:  ^xr^^.Tit  €Jc.  -S,  -K-  Co.  r.  ForrtsieTy  1  Land  DeCL 
475;  At'.'Z^rsi  ac^  B.  R.  Co.  r.  Bucimmmy  3  Land  Dec  276; 
/«  ne  i'j  *'..vr  ir-nw,  5  Li^d  Dee.  2S5;  Brady  r.  Sou<A«H» 
Pflc.  ^.  C£>^  5  Lacd  DecL  4^»7.  658;  ircrsm  r. «.  Paul  Jf.  d&  U. 
Co.,  5  Lard  Dee.  SS-6 ;  3r<^rf ii^m  Par,  £.  J?.  Co.  r.  Poir,  8  Land 
Dee.  359;  BMo-^pik  «.  yonk£rm  Pac  fy.  Co^  9  Land  Dee. 
417.) 

A  reasonable  Tiew  of  the  law  requifca  that  the  aeeeptanee 
and  notation  on  the  plat  of  the  right  of  way  merely  forms  the 
basis  of  the  elaim  of  the  railroad,  as  does  tiie  original  applica- 
tion of  the  homesteader,  and  that  the  ri^la  thereby  initiated 
will  be  protected  when  the  land  is  disposed  of  by  the  goyem- 
ment  In  fact,  this  law  expressly  speaks  of  the  disposition 
of  the  land  being  made  ''thereafter."  The  notation  of  the 
daim  on  the  record  is  merely  a  part  of  the  aetion  of  the  Depart- 
ment in  approving  the  daim,  and  rather  the  b^inning  than 
the  ending  of  the  jarisdietion  of  that  department,  since  that 
jurisdiction  ends  only  with  the  issnance  of  patent  (Phoenix 
4t  E.  B.  By.  Co.  V.  Arizona  By.  Co.y  9  Ariz.  434,  84  Pac.  1097; 
Chicago  K.  &  N.  By.  v.  Van  Cleave,  52  Kan.  665,  33  Pac  473; 
Cathcart  v.  Minnesota  etc.  By.  Co.,  34  Land  Dec  619.) 

P.  L.  Williams,  and  D.  Worth  Claric,  for  Respondent 

The  station  grounds  having  come  to  the  respondent  by  grant 
duly  approved  by  the  Secretary  of  the  Interior,  and  it  hav- 
ing fully  complied  with  all  the  provisions  of  the  law,  and 
all  regulations  of  the  department,  it  cannot  be  questioned  on 
account  of  the  failure  of  the  local  officers  to  make  notations 
upon  the  plats  in  the  local  land  office.  (Ooist  v.  Bottwn,  5 
Land  Dec.  643;  Linville  v.  Clearwaters,  11  Land  Dec.  356; 
Pomeroy  v.  Wright,  2  Land  Dec.  164;  Coal  v.  Markrey,  2 
Land  Dec  847;  Postle  v.  8 trickier,  3  Land  Dec  42;  Hawkins 
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V.  Lamm,  9  Land  Dec.  18 ;  Baird  v.  Chapman,  10  Land  Dec. 
210 ;  Richardson  v.  Moore^  10  Land  Dec.  415 ;  Yates  v.  Glafcke, 
10  Land  Dec.  673 ;  Van  Wyck  v.  Knevals,  106  U.  S.  360,  I 
Sup.  Ct.  336,  27  L.  ed.  201 ;  Lytle  v.  Arkansas,  9  How.  (U.  S.) 
314,  13  L.  ed.  153.) 

The  law  does  not  require  any  notation  to  be  made  upon  the 
plats  in  the  land  ofiSce  in  the  case  of  station  grounds.  Stat- 
utes requiring  record  of  instruments  affecting  title  to  real 
property  are  contrary  to  the  rule  of  common  law,  and  unless 
there  is  some  specific  statute  requiring  it,  no  such  record  is 
necessary.  (24  Am.  &  Eng.  Ency.,  2d  ed.,  71;  Wamock  v. 
Barlow,  96  Cal.  298,  31  Am.  St.  Rep.  209,  31  Pac.  166.) 

When  a  grantee  has  duly  deposited  for  record  a  valid  in- 
strument at  the  proper  time,  in  the  proper  office  and  with 
the  proper  officer,  he  has  performed  his  whole  duty,  and  sub- 
sequent purchasers  will  be  charged  with  constructive  notice 
notwithstanding  the  officer  does  not  properly  spread  the  in- 
strument on  the  record-book,  or  fails  to  record  it  at  all.  (24 
Am.  &  Eng.  Enc.  114;  Steam  Stons  Cutter  Co.  v.  Sears,  23 
Fed.  314,  23  Blatchf.  194;  Hudson  v.  Randolph,  66  Fed.  216, 
13  C.  C.  A.  402;  Seihold  v.  Rogers,  110  Ala.  438,  18  South. 
312;  Oats  V.  Walls,  28  Ark.  244;  Levns  v.  Hinman,  56  Conn. 
55,  13  Atl.  143;  Kiser  v.  Eeuston,  38  111.  252;  Buckner  v. 
Davis  (Ky.),  43  S.  W.  445;  Hayden  v.  Pierce,  165  Mass.  359, 
43  N.  E.  119;  Deming  v.  Miles,  35  Neb.  739,  37  Am.  St.  Rep. 
464,  53  N.  W.  665 ;  Farabee  v.  McKerrihan,  172  Pa.  St.  234, 
51  Am.  St.  Rep.  734,  33  Atl.  583;  Nichols  v.  Reynolds,  1  R.  I. 
30,  36  Am.  Dec.  238;  Jamestown  R.  R.  Co.  v.  Jones,  177 
U.  S.  125,  20  Sup.  Ct.  568,  44  L.  ed.  698;  Telluride  etc.  Co.  v. 
Rio  Oramde  etc.  R.  Co.,  175  U.  S.  639,  20  Sup.  Ct.  245,  44  L. 
«d.  305.) 

When  the  Secretary  of  the  Interior  approved  our  maps  for 
these  station  grounds  at  Meridian,  that  was  an  adjudication  of 
the  fact  that  they  were  necessary  for  such  purpose,  and  the 
grant  attached  at  the  time  of  filing  the  map  {Phoenix  &  E. 
By.  Co.  V.  Arizona  Ry.  Co.,  9  Ariz.  434,  84  Pac.  1097;  Cathcari 
r.  M.  &  M.  Ry.  Co.,  34  Land  Dec.  619 ;  Missouri  etc.  R.  R.  Co. 
V.  Smith,  171  U.  S.  260,  18  Sup.  Ct  794,  43  L.  ed.  157.) 
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O^iii-.m  if  tie  C?Krt — &rZ:Tm».  J-,  «■  Bekearisg. 

SULLIVAN.  J. — Til-  ^^^  was  or! jinallj  h^ard  at  the  May 
term,  L>  7,  of  iLis  •> ..irL  tui  the  op:-:  o  therein  was  nled  on 
Mar  15,  1>  T.  Thiii  07  i^-  n  a^rr-ears  «  :*.  p.  3^3.  9i  Pae.  oo^ 
anj  11.  it  th*  fa:ts  as  5T-::iIit'ri  ai:d  sh  wn  hy  the  record  are 
VtX  f  r.h  q  iltf  f^il'v.  A  r*rh-?ari::g  was  trrant*^  and  the  case 
was  a^'iii-  ora'ly  ar^jri  ani  ::inltT  briefs  prf^^ented  by  re- 
&;*-:! :ve  •:: -i.'!^!  at  the  N:veii.''^r  term  ff  this  o^urt. 
^  The  main  que>:I -d  for  de-zii?:  n  is:  Did  Reed,  the  pre-emp- 
t:*jn  claimant  and  paientee.  un-itrr  his  pre-emption  claim,  take 
the  l^i'al  su:  -livi^:  .ns  of  the  land  included  in  his  patent,  sub- 
ject to  or  eiciu>:ve  of  the  railroad  company's  station  grounds 
hxrat^l  therein!  It  apf-^-.irs  that  Beed  initiated  whatever 
r'ght  he  had  to  the  land  by  a  prv-emption  filing  dated  October 
IS,  ISSS.  and  th»-reafter  on  April  24.  1SS9,  made  his  final 
pre-emption   pn>.f,    and   later  received  a   patent   from   the  | 

L'nited  States  ft^r  said  lands.     It  is  stipulated  by  the  parties  j 

that  at  the  date  of  :»aid  Beed's  pre-emption  filing,  the  railroad 
was  actually  completed  and  in  operation  across  said  land,  and 
that  the  railroad  company  caused  to  be  made  and  filed  in 
duplicate  with  the  register  of  the  U.  S.  land  office  at  Boise 
City,  Idaho,  that  being  the  United  States  land  office  of  the 
district  in  which  said  land  is  situated,  a  profile  or  map  of 
alignment  of  its  said  road  in  due  form,  the  center  line  of 
which  corresponds  to  the  center  line  of  said  railroad  as  the 
same  was  thereafter  constructed;  that  said  profile  map  was 
upon  February  17,  18SS,  duly  approved  by  the  Honorable 
Secretary  of  the  Interior  and  sent  back  to  the  said  United 
States  land  office  at  Boise;  that  said  railroad  from  Nampa  to 
Boise  was  constructed  along  said  route  prior  to  and  was  in 
operation  on  September  1,  1888;  that  on  September  12,  1888, 
said  railway  company  caused  to  be  filed  in  duplicate  with  the 
register  of  said  land  office  at  Boise  City,  a  map  in  duplicate 
showing  tjie  tract  of  land  now  in  controversy  claimed  for  sta- 
tion grounds,  station  buildings,  turnouts,  sidetracks,  depot 
and  water  station;  that  said  map  was  by  the  said  register 
transmitted  to  the  Honorable  Secretary  of  the  Interior  and 
filed  in  his  office  September  20,  1888,  and  was  by  him  ap- 
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proved  December  15,  1888,  and  returned  to  the  said  register 
of  the  land  office  at  Boise  City. 

And  it  appears  from  the  record  that  the  register  of  the  local 
land  office  failed  to  note  upon  the  plats  in  his  office  the  station 
ground  as  shown  by  said  maps  as  he  was  required  to  do  by 
the  regulations  of  the  Interior  Department  concerning  rail- 
road rights  of  way  over  public  lands  under  an  act  of  Con- 
gress, which  rules  and  regulations  were  approved  by  the  Act- 
ing Secretary  of  the  Interior  January  13,  1888.  (12  Land 
Dec.  423.)  The  record  shows  that  the  railroad  company  did 
all  that  it  was  required  to  do  under  said  act  of  Congress  and 
the  said  regulations  of  the  Interior  Department,  to  obtain  the 
grant  of  the  right  of  way  and  the  grant  of  the  station  grounds. 
That  being  true,  the  question  arises:  Shall  the  railroad  com- 
pany lose  its  right  simply  because  the  officer  of  the  govern- 
ment, to  wit,  the  register  of  the  local  land  office,  failed  and 
neglected  to  perform  the  duty  required  of  him  under  said 
regulation,  to  wit,  to  note  upon  the  plats  in  his  office  the  sta- 
tion ground  as  indicated  on  said  maps  filed  with  him  ? 

There  is  no  provision  or  requirement  in  the  act  of  March  3, 
1875  (18  Stat,  at  Large,  p.  482;  U.  S.  Comp.  Stat.  1901,  p. 
1568),  requiring  maps  to  be  filed  covering  or  designating  sta- 
tion grounds.     Section  1  of  said  act  of  Congress  is  as  follows : 

**That  the  right  of  way  through  the  public  lands  of  the 
United  States  is  hereby  granted  to  any  railroad  company  duly 
organized  under  the  laws  of  any  State  or  Territory  except  the 
District  of  Columbia,  or  by  the  Congress  of  the  United  States, 
which  shall  have  filed  with  the  Secretary  of  the  Interior  a  copy 
of  its  articles  of  incorporation,  and  due  proofs  of  its  organiza- 
tion under  the  same,  to  the  extent  of  one  hundred  feet  on  each 
side  of  the  central  line  of  said  road;  also  the  right  to  take, 
from  the  public  lands  adjacent  to  the  line  of  said  road,  ma- 
terial, earth,  stone,  and  timber  necessary  for  the  construction 
of  said  railroad;  also,  ground  adjacent  to  such  right  of  way 
for  station  buildings,  depots,  machine  shops,  sidetracks,  turn- 
outs, and  water  stations,  not  to  exceed  in  amount  twenty  acres 
for  each  station,  to  the  extent  of  one  station  for  each  ten  miles 
of  its  road." 
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And  the  fourth  section  of  said  act  is  as  follows : 

**That  any  railroad  company  desiring  to  secure  the  benefits 
of  this  act  shall,  within  twelve  months  after  the  location  of 
any  section  of  twenty  miles  of  its  road,  if  the  same  be  upon 
surveyed  lands,  and,  if  upon  unsurveyed  lands,  within  twelve 
months  after  the  survey  thereof  by  the  United  States,  file  with 
the  register  of  the  land  office  for  the  district  where  such  land 
is  located  a  profile  of  its  road ;  and,  upon  approval  thereof  by 
the  Secretary  of  the  Interior,  the  same  shall  be  noted  upon 
the  plats  in  said  office;  and  thereafter  all  such  lands  over 
which  such  right  of  way  shall  pass  shall  be  disposed  of  sub- 
ject to  such  right  of  way :  Provided,  That  if  any  section  of  said 
road  shall  not  be  completed  within  five  years  after  the  loca- 
tion of  said  section,  the  rights  herein  granted  shall  be  for- 
feited as  to  any  such  uncompleted  section  of  said  road." 

It  will  be  observed  from  the  provisions  of  said  first  section 
that  ''a  right  of  way  is  granted  to  the  extent  of  one  hundred 
feet  on  each  side  of  the  central  line  of  said  road."  This  pro- 
vision refers  to  the  right  of  way;  that  is,  the  right  of  way 
granted  is  two  hundred  feet  in  width,  one  hundred  feet  on 
each  side  of  the  central  line  of  the  road.  A  subsequent  pro- 
vision in  said  section  also  grants  "grounds  adjacent  to  such 
right  of  way  for  station  buildings,  etc.,  not  to  exceed  in 
amount  twenty  acres  for  such  station,  to  the  extent  of  one 
station  for  each  ten  miles  of  its  road." 

The  only  requirement  with  regard  to  maps  and  plats  is 
found  in  said  section  4  where  it  is  provided  that  the  railroad 
company  shaU  **file  with  the  register  of  the  land  office  for  the 
district  where  such  land  is  located,  a  profile  of  its  said  road/' 
and  upon  approval  thereof  by  the  Secretary  of  the  Interior,  it 
is  provided  that  the  same  shall  be  noted  upon  the  plats  of 
said  office.  And  it  is  further  provided  that  "thereafter  all 
such  lands  over  which  such  right  of  way  shall  pass  shall  be 
disposed  of  subject  to  such  right  of  way."  Those  provisions 
apply  only  to  the  right  of  way.  Under  the  provisions  of 
said  act,  the  station  grounds  are  no  part  of  the  right  of  way 
but  are  "adjacent  to"  the  right  of  way.  The  word  "profile," 
as  used  in  that  act,  is  construed  to  mean  a  "map  of  align- 
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ment"  by  the  sixth  section  of  regolations  concerning  rail- 
road rights  of  way  (approved  by  Secretary  Hitchcock,  Feb- 
ruary 11,  1904,  32  Land  Dec.  481).  Under  the  provisions 
of  said  section  4,  the  railroad  company  desiring  to  acquire  the 
benefits  of  said  act  must  file  with  the  register  of  the  land 
office  for  the  district  where  such  land  is  located,  a  profile  of 
its  road,  and  upon  approval  thereof  by  the  Secretary  of  the 
Interior,  such  profile  must  be  noted  upon  the  plats  of  the 
office  by  the  district  officers,  and  said  section  also  provides 
that  "thereafter  all  such  lands  over  which  such  right  of  way 
shall  pass  shall  be  disposed  of  subject  to  such  right  of  way." 
This  requirement  applies  to  the  railroad  right  of  way,  and  has 
no  application  whatever  to  the  station  grounds  provided  for  in 
the  first  section  of  the  act,  which  must  be  **  adjacent  to  such 
right  of  way.*'  Said  act  of  1875  contains  no  requirement  for 
the  filing  of  plats  or  maps  designating  the  station  ground 
selected,  and  the  procedure  relative  thereto  must  be  looked 
for  in  the  rules  and  regulations  of  the  Interior  Department. 
(12  Land  Dec.  423.)  In  those  regulations,  the  Acting  Secre- 
tary construes  portions  of  said  act,  and  under  the  regulations 
therein  laid  down,  it  is  provided  that  if  the  company  desires 
to  avail  itself  of  the  provisions  of  the  law  granting  ground 
adjacent  to  the  right  of  way  for  station  buildings,  etc.,  it 
must  file  for  approval  a  plat  showing,  in  connection  with  the 
public  surveys,  the  surveyed  limits  and  areas  of  the  grounds 
desired,  and  upon  approval  of  such  maps  by  the  Secretary 
of  the  Interior,  a  copy  must  be  transmitted  to  the  proper 
district  land  office  and  upon  the  receipt  of  such  copy,  the 
local  officers  are  required  to  mark  the  proper  township  plat 
accordingly,  make  the  necessary  notes  on  the  tract-books,  and 
in  disposing  of  the  tracts  which  may  be  included  in  the 
grounds  so  selected,  the  officers  must  note  on  the  certificate 
of  entry,  in  addition  to  the  note  concerning  the  right  of 
way,  that  the  entry  is  permitted  subject  to  the  use  and  occu- 
pation of  such  railroad  company  for  station  purposes. 

In  compliance  with  that  regulation,  maps  were  filed  by  the 
company  in  duplicate,  in  the  local  land  office  on  September 
12y  1888,  showing  the  location  of  the  station  grounds,  etc.. 
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as  required  by  said  regulation,  one  of  which  maps  was  for- 
warded to  the  Secretary  of  the  Interior  and  approved  by  him 
on  December  15,  1888,  and  returned  to  the  local  land  office. 
The  record  shows  that  the  railroad,  company  did  everything 
required  to  be  done  both  by  the  act  of  1875  and  the  rules 
and  regulations  of  the  Department  in  r^ard  to  the  prepara- 
tion and  filing  of  the  proper  maps,  but  the  neglect  of  the 
local  ofScers  to  note  on  the  proper  plats  in  their  office  the 
location  of  such  station  grounds,  it  is  claimed,  defeats  the 
right  of  the  railroad  company  to  the  grounds  in  contro- 
versy. It  is  contended  that  because  said  officers  neglected  to 
make  the  proper  notations  on  their  plats  as  required  by  said 
legulations,  the  railroad  company  has  lost  whatever  rights  it 
might  have  secured  had  such  officers  performed  the  duty  im- 
posed on  them  by  said  regulation  in  that  regard. 

It  is  clear,  under  the  stipulated  facts,  that  the  railroad 
company  complied  with  all  the  duties  imposed  on  it  both  by 
the  statute  and  by  the  regulations  of  the  Department  to  se- 
cure both  the  right  of  way  and  the  station  grounds.  The 
maps,  after  being  returned  by  the  Secretary  of  the  Interior 
and  received  by  the  local  officers,  were  lost  without  any  nota- 
tion having  been  made  upon  the  plats  in  the  local  office.  It 
is  not  claimed  that  the  respondent  was  in  any  manner  at 
fault  in  any  one  of  those  particulars,  but  that  because  of 
the  neglect  of  the  local  land  officers  to  make  the  proper  nota- 
tions on  their  plats,  and  the  loss  thereof,  the  railroad  com- 
pany's right  to  the  station  grounds  has  been  forfeited  or  never 
attached.  It  is  contended  that  it  was  the  duty  of  the  railroad 
company  to  compel  the  officers  of  the  local  land  office  at  Boise 
to  do  their  duty  and  make  the  proper  notations  upon  their 
plats  as  required  by  the  regulations  of  the  Land  Department. 
We  cannot  agree  with  that  contention.  It  would  be  just  as 
reasonable  to  charge  the  loss  of  the  plats  to  the  company 
and  hold  it  responsible  for  the  loss. 

Said  plats  were  filed  in  the  local  land  office  on  September 
12,  1888,  and  on  the  following  18th  day  of  October,  patentee 
Reed  made  his  entry.  It  does  not  appear  from  the  record 
that  said  map  was  not  on  file  at  the  time  he  made  the  entry. 
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There  is  nothing  in  the  record  to  show  whether  the  final  cer- 
tificate to  Reed  or  his  patent  was  expressly  subject  to  the 
railroad's  right  of  way  or  station  grounds.  It  does  not  ap- 
pear that  the  final  certificate  or  patent  did  not  contain  such 
reservations. 

While  the  act  of  March  3,  1875,  is  ambiguous  in  some 
respects,  and  its  requirements  are  not  altogether  clear,  the 
Land  Department  has  construed  some  of  its  provisions  one  way 
and  the  courts  another,  the  courts  have  agreed  upon  the 
proper  construction  of  some  of  the  provisions  of  said  act. 
The  courts  have  held  that  the  grants  provided  for  in  said 
section  are  grants  in  praesenii,  differing,  however,  from  abso- 
lute present  grants  in  that  not  only  is  the  thing  granted 
indefinite,  but  also  the  grantee  is  uncertain ;  that  in  order  to 
make  the  grant  effectual,  it  becomes  necessary  that  there  be 
a  specific  grantee  and  a  definite  location  of  the  thing  granted. 
By  all  authorities  and  decisions  on  the  subject,  it  is  conceded 
that  as  soon  as  any  corporation  referred  to  in  the  first  section 
of  said  act  filed  with  the  Secretary  of  the  Interior  a  copy  of 
its  articles  of  incorporation  and  due  proofs  of  its  organiza- 
tion, such  corporation  becomes  a  grantee  just  as  specifically 
and  as  definitely  as  if  the  name  of  the  corporation  were  en- 
tered in  the  act  itself.  If  that  be  true,  the  railroad  company 
becomes  the  grantee  of  station  grounds  with  the  same  force 
and  effect  as  if  the  act  of  1875  had  specifically  named  it.  The 
grant,  however,  is  still  a  floating  one  until  by  some  proper 
means  the  thing  granted  is  located  and  defined.  As  soon  as 
the  grantee  selects  land  subject  to  the  grant,  in  the  mode  pre- 
scribed by  the  Department  of  the  Interior,  and  advises  the 
Department  of  such  selection  by  filing  its  maps,  the  grantee 
has  done  all  that  the  law  requires  of  it,  and  the  grant  then 
becomes  a  fixity,  not  only  as  to  the  grantee,  but  of  the  thing 
granted. 

But  counsel  for  appellant  contends  that  a  notation  upon 
the  maps  is  a  condition  precedent  to  the  grant.  It  is  urged 
that  the  law  fixes  as  definitely  as  language  can  the  event 
after  which  the  land  shall  be  disposed  of  subject  to  the  claim 
of  the  railroad  company,  and  that  event  is  after  the  notations 
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made  on  the  plats,  which  act  is  required  to  be  made  there  by 
the  rules  of  the  Land  Department  and  not  by  the  law.  We 
do  not  question  the  authority  of  the  Land  Department  to  make 
proper  rules  and  regulations  in  the  general  conduct  of  its 
business,  and  it  is  conceded  that  the  railroad  company  com- 
plied with  those  rules  and  regulations  in  filing  proper  maps 
of  its  said  station;  but  it  contends  that  after  it  has  done  all 
that  the  law  and  the  regulations  require,  its  grant  cannot  be 
defeated  by  the  neglect  of  an  official  to  perform  his  duly; 
that  its  right  to  said  station  ground  attached  from  the  date 
of  its  filing  the  map  of  its  station  ground  with  the  local  offi- 
cers and  the  approval  thereof  by  the  Secretary  of  the  Interior. 
We  fully  concur  in  that  position. 

In  Railroad  Co.  v.  Downey,  8  Land  Dec.  115,  which  was  a 
case  iMVolving  the  station  grounds  of  a  railway  company,  the 
Honorable  Secretary  of  the  Interior  said : 

*'It  seems  to  me  clear  that  the  purpose  of  Congress  in  this 
fourth  section  was  only  to  provide  means  by  which  railroads 
could  define  or  definitely  locate  the  right  of  way  of  200  feet 
in  width,  with  station  grounds,  etc.,  desired  for  the  road 
which  was  to  be  thereafter  constructed;  and  that,  as  in  the 
case  of  other  grants,  or  *  floats,'  the  right  of  the  grantee  in 
its  relation  to  settlers  on  public  lands  attaches  from  the  date 
of  filing  the  map  of  definite  location." 

In  the  case  at  bar  the  railroad  company  did  file  its  maps 
of  definite  location  of  its  right  of  way  and  station  grounds 
prior  to  the  pre-emption  claimant  filing  on  said  land. 

There  is  not  now  nor  has  there  been  at  any  time  any  stat- 
ute of  the  United  States  or  regulation  of  the  Department  of 
the  Interior  that  makes  it  the  duty  of  an  applicant  for  a  rail- 
road right  of  way  or  station  grounds  to  see  to  it  that  the 
local  land  officers  perform  the  duties  imposed  on  them  by  the 
regulations  or  the  statute.  The  failure  of  the  local  officer 
to  make  the  required  notation  on  the  plats  was  nothing  more 
nor  less  than  the  failure  of  such  officer  to  properly  keep  a 
record  in  his  office,  and  such  failure  cannot  be  charged  up  to 
the  applicant  and  his  rights  defeated  because  of  such  neglect 
or  failure.    That  neglect  caimot  defeat  the  applicant's  rights. 
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as  the  law  does  not  impose  on  him  the  duty  of  seeing  to  it 
that  the  local  officer  keeps  his  records  as  the  regulations  re- 
quire. The  respondent  having  complied  with  the  law  and 
regulations  of  the  Land  Department  in  filing  its  plats  and  se- 
curing the  approval  thereof  by  the  Secretary  of  the  Interior, 
its  rights  cannot  be  defeated  because  of  official  neglect  of  a 
clerical  duty.  Had  Reed,  the  pre-emption  claimant,  made  his 
entry  prior  to  the  date  of  the  filing  of  the  maps  by  the  rail- 
road company  and  the  local  land  officer  failed  to  comply  with 
the  land  office  regulations  in  regard  to  making  the  proper 
entry  in  the  land  office  books  and  on  the  proper  plats  of  such 
entry,  and  the  railroad  company  had  filed  the  map  of  its 
station  grounds  subsequent  to  such  entry,  under  that  state 
of  facts  no  one  would  contend  that  Reed  had  lost  his  prior 
right  because  the  land  officers  had  failed  to  make  the  proper 
entries  in  the  land  office  books  and  plats,  and  it  would  not  be 
necessary  for  Reed,  under  those  facts,  to  go  into  the  courts 
to  compel  ,the  land  officers  to  perform  their  duty  in  order  to 
protect  his  rights  from  a  subsequent  entryman.  Neither  was 
it  necessary  for  the  railroad  company  to  resort  to  the  court 
to  prohibit  the  local  officers  from  losing  or  misplacing  the 
maps,  nor  to  compel  them  to  comply  with  the  regulations  of 
the  lan4  department  in  the  matter  of  keeping  their  books 
and  making  the  required  notations  on  the  land  office  plats. 

In  the  case  at  bar,  under  the  regulations  of  the  Land  De- 
partment, it  was  the  duty  of  the  register  to  make  some  nota- 
tion whereby  others  might  be  informed  as  to  the  rights  of  the 
company  in  and  to  said  station  grounds,  but  his  failure  to 
do  so  cannot  work  to  the  injury  of  the  railroad  company.  A 
similar  question  has  been  passed  upon  a  number  of  times 
by  the  Secretary  of  the  Interior.  In  the  case  of  Goist  v. 
Bottum,  5  Land  Dec.  643,  the  Secretary  of  the  Interior,  in 
discussing  a  kindred  subject,  uses  the  following  language: 

**Both  parties  throughout  seem  to  have  acted  in  entire 
good  faith,  and  done  that  which  the  law  required  in  order 
to  secure  title  to  the  desired  land.  The  whole  difficulty 
has  arisen  from  the  failure  of  the  local  officers  to  keep  their 
records  properly  posted.    Matters  being  thus  in  equilibrio  a 
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iikM  earefui  srrjiiLv  of  the  vhale  ease  is  iraperatiTdj  de- 

And  ss^An  on  r^^ire  646  of  the  same  deciskm,  it  is  said: 

*'It  f"-l  'ws  Datr; rally  from  the  premise  that  the  failure  of 
th*^  :c-:-al  of^i-^rs  to  hare  noted  upon  the  proper  records  of 
their  ofRce  his  claim  a^n>t  said  tract,  eannot  be  permitted 
to  work  to  his  prejudice  inasmuch  as  he  has  done  all  the  law 
r€<|uired  of  him,  and  the  o^ceiB  alone  are  derelict  in  this 
doty." 

In  the  ease  of  LinviUe  v.  CleancaierSy  11  Land  Dee.  356. 
it  is  said: 

'^The  entry  of  ClearwaterB  having  been  allowed,  segre- 
gated the  land^  even  though  it  may  not  have  been  entered  of 
record^  and  the  failure  to  place  it  of  record  wonld  not  affect 
bis  rights." 

The  Department  of  the  Interior  has,  so  far  as  we  know, 
held  to  this  rule,  and  the  cases  decided  so  holding  are  very 
numerous  and  among  them  are  the  following:  Pomeroy  v. 
Wright,  2  Land  Dec.  164;  Coal  v,  Markrey,  2  Land  Dec.  847; 
Postle  V.  Strickler,  3  Land  Dec.  42;  Hawkins  v.  Lamniy  9 
Land  Dec.  18;  Edward  Young,  9  Land  Dec.  32;  Baird  v. 
Chapman,  10  Land  Dec.  210;  Richardson  v,  Moore,  10  Land 
Dec.  415;  Yates  v.  Glafcke,  10  Land  Dec.  673. 

In  the  Matter  of  Edw,  R.  Chase,  1  Land  Dec.  Ill,  the 
Honorable  Secretary  Teller  said: 

''Thus  it  appears  in  the  light  of  the  foregoing  sonmiaiy 
of  the  history  of  this  case  that  Chase's  application  in  question 
was  regularly  and  properly  made  at  the  time  when  the  tract 
applied  for  was  vacant  public  land,  and  therefore  subject 
to  such  entry.  The  failure  or  refusal  of  the  register  to  ac- 
cept and  properly  note  upon  their  office  records  his  original 
application,  and  amendment  of  the  same,  could  not  jeopardize 
his  rights  in  the  premises.'* 

It  is  thus  made  to  appear  in  the  view  taken  of  this  ques- 
tion by  the  Department  of  the  Interior,  that  the  failure  or 
refusal  of  the  register  to  properly  note  upon  his  office  records 
applications  for  public  lands  would  not  jeopardise  the  rights 
of  the  parties.    The  rule  there  stated  is  the  role  of  decision 
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as  made  by  the  Land  Department,  and  it  is  alao  the  law  as 
laid  down  by  the  supreme  court  of  the  United  States.  In  Van 
Wyck  V.  Knevals,  106  U.  S.  360,  1  Sup.  Ct.  336,  27  L.  R.  A. 
201,  Mr.  Justice  Field,  speaking  for  the  court,  said : 

"The  route  must  be  considered  as  'definitely  fixed'  when 
it  has  ceased  to  be  the  subject  of  change  at  the  volition  of 
the  company.  Until  the  map  is  filed  with  the  Secretary  of 
the  Interior,  the  company  is  at  liberty  to  adopt  such  a  route 
as  it  may  deem  best,  after  an  examination  of  the  ground 
has  disclosed  the  feasibility  and  advantages  of  different  lines, 
but  when  a  route  is  adopted  by  the  company  and  a  map 
designating  it  is  filed  with  the  Secretary  of  the  Interior,  and 
accepted  by  that  officer,  the  route  is  established;  it  is,  in  the 
language  of  the  act,  'definitely  fixed,'  and  cannot  be  the  sub- 
ject of  future  change,  so  as  to  affect  the  grant,  except  upon 
legislative  consent.  No  further  action  is  required  of  the 
company  to  establish  the  route.  It  then  becomes  the  duty 
of  the  secretary  to  withdraw  the  land  granted  from  the  mar- 
ket; but  if  he  should  neglect  this  duty,  i;he  neglect  would  not 
impair  the  rights  of  the  company,  however  prejudicial  it 
might  prove  to  others." 

There  it  is  held  that  if  the  Secretary  of  the  Interior  should 
neglect  his  duty,  such  neglect  would  not  impair  the  rights  of 
the  company,  however  prejudicial  it  might  be  to  others.  That 
is  the  decision  of  the  court  of  final  resort  in  this  class  of 
casesy  and  it  seems  to  us  fairly  and  squarely  decides  that  the 
neglect  of  an  officer  cannot  operate  to  defeat  a  grant 

In  LyiU  v.  State,  9  How.  (U.  S.)  314,  13  L.  ed.  153,  the 
supreme  court  of  the  United  States  lays  down  the  general 
rule  governing  this  question  in  the  following  language: 

''It  is  a  well-established  principle  that  where  an  individual 
in  the  prosecution  of  a  right  does  everything  which  the  law 
requires  him  to  do  and  he  fails  to  attain  his  right  by  the 
misconduct  or  neglect  of  a  public  officer,  the  law  will  protect 
him." 

Under  the  law  and  regulations  of  the  Interior  Department, 
after  the  railroad  company  has  filed  its  map  with  the  local 
4>fficer,  its  duty  ends.  It  is  made  the  duty  of  the  local  officer 
Idaho,  Vol.  14—25 
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to  forward  the  maps  to  the  Secretary  of  the  Interior.  In 
approving  or  rejecting  such  maps,  the  Secretary  of  the  In- 
terior acts  in  a  judicial  capacity,  and  after  he  has  acted 
and  approved  the  maps,  the  title  of  the  company  is  complete- 
There  is  nothing  further  for  the  railroad  company  to  do. 
As  to  what  shall  be  done  with  the  maps  after  the  approval, 
and  as  to  what  record  shall  be  kept  of  them  is  a  matter 
solely  for  the  Secretary  of  the  Interior  to  say,  as  the  law  is 
^silent  and  does  not  require  any  record  to  be  kept  thereof. 
As  the  law  does  not  require  the  Secretary  of  the  Interior 
or  the  local  land  officer  to  keep  any  records  of  station  grounds, 
the  railroad  company,  if  it  went  into  court  for  the  purpose  of 
compelling  the  register  to  make  notations  of  such  grounds  on 
his  maps,  would  have  no  law  to  support  such  action  and  would 
only  have  the  regulations  of  the  Department.  We  conclude 
that  the  failure  of  the  land  officers  to  do  their  duty  could  not 
in  any  way  prejudice  the  rights  of  the  railroad  company  to 
the  station  grounds  at  Meridian. 

If  it  be  conceded  that  sec.  4  of  said  act  of  March  3,  1875, 
hps  the  force  and  effect  of  a  statute  requiring  a  record 
of  an  instrument  affecting  the  title  to  real  property,  the  great 
weight  of  authority  seems  to  be  that  when  a  grantee  has  duly 
deposited  for  record  a  valid  instrument  at  the  proper  time, 
at  the  proper  office  and  with  the  proper  officer,  he  has  per- 
formed his  whole  duty,  and  subsequent  purchasers  will  be 
charged  with  constructive  notice,  notwithstanding  the  officer 
does  not  spread  the  instrument  on  the  records  or  fails  to 
record  it  at  all.  (24  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  71; 
Farabee  v.  McKerrihan,  172  Pa.  St.  234,  51  Am.  St.  Rep.  464^ 
33  Atl.  583.) 

A  question  is  suggested  as  to  the  nature  of  the  grant. 
The  Honorable  Acting  Secretary  of  the  Interior  in  a  circular 
approved  January  13,  1888,  12  Land  Dec.  423,  declares  that 
"The  act  of  March  3,  1875,  is  not  in  the  nature  of  a  grant 
of  lands;  it  does  not  convey  an  estate  in  fee  either  in  the 
*  right  of  way'  or  the  grounds  selected  for  depot  purposes. 
It  is  the  right  of  use  only,  the  title  still  remaining  in  the 
United  States."    The  construction  of  that  provision  of  said 
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act  was  simply  the  opinion  of  the  Acting  Secretary  of  the 
Interior  and  was  not  binding  on  his  successors  in  office,  nor 
on  the  courts. 

Secretary  Hitchcock,  in  a  circular  containing  regulations 
in  regard  to  acquiring  rights  of  way,  etc.,  under  the  provisions 
of  said  act  of  March  3,  1875,  approved  February  11,  1904,  32 
Land  Dec.  481,  said : 

**The  act  of  March  3,  1875,  is  not  in  the  nature  of  a  grant 
of  lands;  but  it  is  a  base  or  qualified  fee,  giving  the  posses- 
sion and  right  of  use  of  the  land  for  the  purposes  contem- 
plated by  the  law,  a  reversionary  interest  remaining  in  the 
United  States,  to  be  conveyed  by  it  to  the  person  to  whom  the 
land  may  be  patented,  whose  rights  will  be  subject  to  those  of 
the  grantee  of  the  right  of  way." 

"While  that  definition  may  not  be  entirely  clear,  it  indicates 
or  contemplates  an  estate  entirely  different  from  a  mere 
easement.  We  think  that  definition  contemplates  that  the 
entire  estate  is  by  said  act  granted  to  the  railroad  company 
limited  and  qualified  only  in  that  the  land  shall  be  used  for 
the  purposes  specified.  If  the  land  is  forever  used  for  those 
purposes,  the  grant  is  absolute  and  perpetual,  and  the  title 
will  only  revert  when  the  land  ceases  to  be  used  for  the 
purposes  specified. 

It  was  held  by  Secretary  Hitchcock  in  Melder  v.  White,  28 
Land  Dec.  412,  that  the  Northern  Pacific  Railroad  Company, 
by  sec.  2,  act  of  July  2,  1864,  holds  its  right  of  way  under  a 
qualified  fee  which,  so  long  as  the  qualification  annexed  is  not 
at  an  end,  confers  upon  the  company  the  exclusive  right  of 
possession,  and  that  a  settlement  upon  such  right  of  way  is  not 
a  settlement  upon  the  public  land. 

In  Noble  v.  Union  River  L.  R.  Co.,  147  U.  S.  162,  13  Sup. 
Ct.  271,  37  L.  ed.  123,  the  supreme  court  of  the  United  States, 
when  considering  the  nature  of  the  grant  under  said  act  of 
March  3,  1875,  said: 

*'The  lands  over  which  the  right  of  way  was  granted  were 
public  lands  subject  to  the  operation  of  the  statute,  and  the 
question  whether  the  plaintiff  was  entitled  to  the  benefit 
of  the  grant  was  one  which  it  was  competent  for  the  Secretary 
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of  the  Interior  to  decide,  and  when  decided,  and  his  approval 
was  noted  upon  the  plats,  the  first  section  of  the  act  vested 
the  right  of  way  in  the  railroad  company.  The  language  of 
that  section  is  'that  the  right  of  way  through  the  public  lands 
of  the  United  States  is  hereby  granted  to  any  railroad  com> 
pany  duly  organized  under  the  laws  of  any  state  or  territory/ 
etc.  The  uniform  rule  of  this  court  has  been  that  such  an 
act  was  a  grant  tfi  pruesenti  of  lands  to  be  thereafter  iden- 
tified." 

In  Northern  Pac.  By.  Co.  v.  Tawnsend,  190  U.  S.  267,  23 
Sup.  Ct  671,  47  L.  ed.  1044,  the  court  had  under  considera- 
tion the  nature  and  extent  of  the  grant  of  a  right  of  way 
by  an  act,  the  granting  clause  of  which  is  essentially  the 
same  as  the  granting  clause  in  the  act  of  March  3,  1875.  We 
think  no  material  distinction  can  be  justly  drawn  between 
the  two  provisions.  The  court  said:  *' Following  decisions 
of  this  court  construing  grants  of  rights  of  way  similar  in 
tenor  to  the  grant  now  being  considered  {New  Mexico  v. 
United  States  Trust  Co.,  172  U.  S.  171,  19  Sup.  Ct  128,  43 
L.  ed.  407;  Railroad  Co.  v.  Baldwin,  103  U.  S.  426,  26  L.  ed. 
578),  it  must  be  held  that  the  fee  passed  by  the  grant  made 
in  sec.  2  of  the  act  of  July  2,  1864."  The  court  proceeds  to 
explain  the  kind  of  title  passed  by  said  grant,  and  stated 
that  the  grant  was  for  a  specified  purpose  and  the  land 
granted  must  be  used  for  the  specified  purpose  and  oould 
not  be  voluntarily  alienated.    The  court  said: 

''The  substantial  consideration  inducing  the  grant  was 
the  perpetual  use  of  the  land  for  the  legitimate  purposes 
of  the  railroad,  just  as  though  the  land  had  been  conveyed 
in  terms  to  have  and  to  hold  the  same  so  long  as  it  was  used 
for  the  railroad  right  of  way.  In  effect  the  grant  was  of  a 
limited  fee,  made  on  an  implied  condition  of  reverter  in  the 
event  that  the  company  ceased  to  use  or  retain  the  land  for 
the  purpose  for  which  it  was  granted." 

That  is  the  conclusion  of  the  court  of  last  resort  upon  this 
question  and  is  conclusive. 

The  respondent,  if  it  has  any  right  to  the  premises  in  con- 
troversy (and  we  think  it  has),  is  the  owner  of  a  limited 
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fee,  and  has  a  right  to  the  exclusive  possession  of  the  prem- 
ises, and  it  is  not  for  the  courts  to  say  when  and  when  not 
the  railroad  company  shall  use  its  right  of  way  or  station 
grounds,  as  it  is  presumed  that  at  all  times  it  has  need  of  the 
entire  tract  granted,  since  Congress  has  granted  twenty  acres 
for  the  purpose  of  station  grounds.  It  is  said  in  Missouri  K. 
A  T.  By.  Co.  V.  Watson,  74  Kan.  494,  87  Pac.  687,  that  **The 
estate  granted  to  the  Union  Pac.  Co.  is  corporeal  in  char- 
acter rather  than  incorporeal,  and  corresponds  to  the  limited 
fee  for  particular  uses,  subject  to  reverter,  described  in  the 
Townsend  case."  The  estate  granted  under  the  act  of  March 
3,  1875,  is  more  than  a  mere  easement.  It  amounts  to  a  base 
qualified  or  limited  fee,  and  so  long  as  the  company  main- 
tains its  line  of  road  and  its  station  where  said  station  ground 
is  located,  it  has  the  right  to  the  exclusive  possession  of  the 
same. 

In  New  Mexico  v.  United  States  Trust  Co.,  172  U.  S.  171, 
19  Sup.  Ct.  128,  43  L.  ed.  407,  the  court  discusses  and  de- 
fines the  phrase  *  *  right  of  way. ' '     The  court  says : 

**What,  then,  is  meant  by  the  phrase  *the  right  of  way't 
A  mere  right  of  passage,  says  appellant.  Per  contra,  appel- 
lee contends  that  the  fee  was  granted,  or,  if  not  granted,  that 
such  a  tangible  and  corporeal  property  was  granted,''  etc. 

Further  on  in  the  opinion  the  court  referred  to  the  case 
of  the  MissMri  K.  &  T.  Ry.  Co.  v.  Roberts,  152  U.  S.  114, 
14  Sup.  Ct.  496,  38  L.  ed.  377,  the  opinion  in  which  was 
"written  by  Mr.  Justice  Field.  Referring  to  the  effect  of  that 
decision  and  the  distinction  between  an  easement  and  the 
fee,  the  court  said: 

"The  effect  of  this  decision  is  attempted  to  be  avoided 
by  saying  that  the  distinction  between  an  easement  and  the 
fee  was  not  raised.  The  action  was  ejectment,  and  was 
brought  in  Kansas,  and  under  the  law  of  that  state,  title 
could  be  tried  in  ejectment.  Title  was  asserted  by  Roberts, 
who  was  plaintiff  in  the  state  court,  and  this  court*  evidently 
considered  it  involved  in  the  case.  The  language  of  Mr. 
Justice  Field,  who  delivered  the  opinion  of  the  court,  would 
be  unaccountable  else.    The  difference  between  an  easement 
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and  the  fee  would  not  have  escaped  his  attention  and  that  of 
the  whole  court,  with  the  inevitable  result  of  committing  it 
to  the  consequences  which  might  depend  upon  such  dif- 
ferences." 

And  the  court  further  said :  **But  if  it  may  not  be  insisted 
that  the  fee  was  granted,  surely  more  than  an  ordinary  ease- 
ment was  granted,  one  having  the  attributes  of  the  fee, 
perpetuity  and  exclusive  use  and  possession ;  also  the  remedies 
of  the  fee,  and,  like  it,  corporeal,  not  incorporeal,  property." 

There  it  is  held  that  such  grants  have  the  **  attributes  of  the 
fee,  perpetuity  and  exclusive  use  and  possession/'  There  is 
nothing  in  the  contention  of  counsel  that  the  appellant  who 
holds  the  legal  title  has  the  right  to  the  use  and  possession 
of  said  station  ground  until  it  is  needed  by  the  company,  as 
the  company,  under  the  authorities,  has  the  exclusive  right 
to  the  use,  possession  and  occupation  of  the  ground,  whether 
its  buildings  and  improvements  cover  it  all  or  not 

In  the  former  opinion  of  this  court  rendered  in  this  case, 
the  court  proceeded  upon  the  theory  that  a  notation  upon  the 
plats  in  the  local  land  ofSce  was  a  condition  precedent  to  the 
grant  of  station  grounds.  If  it  be  conceded  that  the  act  of 
March  3,  1875,  so  far  as  filing  plats  is  concerned,  applies  to 
station  grounds  as  well  as  to  rights  of  way,  and  that  the  same 
acts  must  be  done  in  order  to  acquire  title  to  station  grounds 
as  to  rights  of  way,  the  law  seems  to  be  that  the  grant  becomes 
fixed  definitely  either  by  actual  construction  of  the  railroad 
before  the  filing  of  a  profile  map  thereof,  or  in  advance  of 
construction  by  filing  a  profile  as  provided  in  section  4. 
{Jamestown  R.  B.  Co.  v.  Jones,  177  U.  S.  125,  20  Sup.  Ct 
568,  44  L.  ed.  698;  Telluride  etc.  Co.  v.  Rio  Grande  etc.,  175 
U.  S.  639,  20  Sup.  a.  245,  44  L.  ed.  305.) 

It  would  appear  from  the  rulings  of  the  land  department 
and  the  decisions  of  the  court  that  the  right  of  the  railroad 
attached  at  the  date  of  its  filing  its  maps.  (See  Railroad  Co. 
V.  Downey,  8  Land  Dec.  115.)  In  the  Matter  of  the  8i.  Paid 
M.  it  M.  By.  Co.,  26  Land  Dec.  181,  after  quoting  in  full  sec. 
4  of  the  act  of  March  3,  1875,  the  Honorable  Secretary  said: 
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**  Where  a  company  has  complied  with  the  law  by  filing 
its  Articles  of  Incorporation  and  due  proof  of  organization 
it  is  clearly  entitled  to  a  grant  under  the  act  of  March  3, 
1875  {supra).  To  secure  this  right,  however,  it  must  file 
maps  of  the  location  of  its  road,  and  plats  of  necessary 
station  grounds.  It  is  true  the  law  makes  the  maps  and  plats 
filed  by  the  companies  subject  to  approval  by  the  Secretary 
of  the  Interior,  and  it  would  seem  that  until  approved,  no 
right  is  vested  in  the  company  thereunder. 

"After  filing  the  maps  and  plats  as  required  by  the  statute, 
the  company  has  done  every  act  necessary  to  be  performed  on 
its  part. 

*'Much  time  must  necessarily  elapse  before  these  maps 
can  go  through  the  regular  course  of  examination  and  be 
presented  to  the  Secretary  of  the  Interior  for  his  approval. 

*'Is  the  company's  right  in  jeopardy,  although  it  may  be  in 
the  actual  use  of  the  land  during  this  period,  and  can  its 
right  be  made  to  depend  upon  the  action  of  others,  as  would 
he  the  result  of  your  office  decision  f  It  is  not  believed  that 
such  was  the  intention  of  Congress,  but  rather  that  in  de- 
termining whether  a  map  should  be  approved  the  condition 
existing  at  the  time  of  its  filing  must  control.'' 

(See,  also,  Railroad  Co.  v.  Downey,  8  Land  Dec.  115; 
Phoenix  &  E.  R.  Co.  v.  Arizona  Eastern  Ry.  Co.^  9  Ariz.  434, 
84  Pac.  1097 ;  Catkcart  v.  M.  &  M.  Ry.  Co.,  34  Land  Dec.  619 ; 
Missouri  Pac.  Ry.  Co.  v.  Smith,  171  U.  S.  260,  18  Sup.  Ct. 
794,  43  L.  ed.  157.)  Under  those  authorities,  when  the  Sec- 
retary of  the  Interior  approved  the  maps  for  the  station 
grounds  at  Meridian,  that  was  an  adjudication  of  the  fact 
that  such  grounds  were  necessary  for  the  purposes  of  station 
grounds  and  the  grant  attached  at  the  time  of  filing  the 
maps.  If  the  grant  took  effect,  the  question  of  forfeiture 
cannot  under  any  theory  enter  into  this  case,  for  the  reason 
that  under  the  repeated  rulings  of  the  Land  Department  and 
decisions  of  the  courts,  the  only  person  who  is  in  a  position 
to  take  advantage  of  the  forfeiture  of  a  right  of  way  is  the 
I'nited  States  government,  and,  of  course,  under  the  facts  as 
presented  in  this  case,  it  would  be  absurd  to  say  that  the 
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It  is  -^r.rvr.  i*/i  that  K^^  iri^.^-r  !!r »'  ri^*~»f  iir-ier  bi«  nr**- 
«rj:*.',n  fllce  af**-r  due  soti-?*  by  pi- 1: ?^rl'>n.  as  required  by 
btr.  ar.d  aff  the  r>.lr -^d  ermpaiiv  'iii  rot  appear  and  c  Titest 
bii*  h:rLt  to  er.t<:r  »a:d  land,  the  c»:»mpany  cannot  now  raise  the 
^lU'^r'jtion  of  the  vaL  iity  of  his  entry — that  it  is  res  judicata. 
That  contention  might  obtain  if  the  Land  Department  had 
jnrivii^ftion  to  convey  said  land  free  from  the  prior  right 
thereto  of  the  rail  road  company^  which  right  existed  at  the 
time  the  land  department  issued  the  patent  to  Reed.  As 
that  Department  had  no  jurisdiction  to  act  and  execute  said 
patent,  unless  it  reserved  the  ricrhts  of  the  railroad  company 
therein,  the  conclusive  presumption  attending  patents  gen- 
erally does  not  attach  to  the  patent  under  consideration.  In 
at  Louis  8.  &  R.  R.  Co,  v.  Kemp,  104  U.  S.  636.  26  L.  ed.  875, 
Mr.  Justice  Field,  in  discussing  the  conclusive  presumption 
attending  a  United  States  patent  for  lands,  said : 

**0f  course,  when  we  speak  of  the  conclusive  presumption 
attending  a  patent  for  lands,  we  assume  that  it  was  issued 
in  a  case  where  the  Department  had  jurisdiction  to  act  and 
execute  it." 

(See  Patterson  v.  Winn,  11  Wheat.  380,  6  L.  ed.  500.)  The 
rif?ht  of  the  railroad  company  having  attached  to  said  land 
prior  to  Reed's  entry,  the  Land  Department  could  not  devest 
it  of  its  right  by  conveying  the  land  to  him,  as  it  had  no 
authority  to  do  so.  We  therefore  conclude  that  Reed,  the 
patentee,  did  take  the  legal  subdivision  covered  by  his  patent, 
which  includes  the  lots  in  controversy,  subject  to  the  railroad 
company's  right  of  way  and  station  grounds,  and  for  that 
reason  the  former  decision  of  this  court  must  be  overruled 
and  the  judgment  of  the  trial  court  must  be  affirmed,  and 
it  is  so  ordered. 

Costs  of  this  appeal  are  awarded  to  the  respondent 

Stewart,  J.,  concurs. 

AILSIIIE,  C.  J.,  Dissenting.— After  a  very  careful  ex- 
amination of  the  majority  opinion,  and  of  all  the  cases  cited 
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by  the  respective  parties,  and  all  the  authorities  I  can  find 
upon  the  subject,  I  am  satisfied  that  the  conclusion  reached 
by  the  court  on  the  former  hearing  is  correct  and  should 
stand  as  the  judgment  of  this  court.  The  former  opinion, 
however,  was  written  on  the  theory  that  the  act  of  Congress 
provided  for  filing  a  profile  map  of  station  grounds  and 
thereby  prescribed  a  method  whereby  a  railroad  company 
could  accept  the  grant  and  take  a  constructive  possession  of 
the  grounds  as  distinguished  from  actual  possession.  Upon 
a  further  examination  of  this  matter,  I  am  in  accord  with  that 
portion  of  the  majority  opinion,  which,  as  I  understand  it, 
holds  that  the  act  of  Congress  makes  no  provision  for  filing 
a  profile  map  of  station  grounds,  and  that  so  far  as  the  stat- 
ute is  concerned,  there  is  no  statutory  method  provided  for 
acquiring  a  -constructive  possession  of  station  grounds  and 
giving  constructive  notice  to  third  parties  who  might  enter 
or  purchase  such  grounds.  The  majority  opinion,  however, 
seems  to  hold  that  in  the  absence  of  congressional  action,  the 
Secretary  of  the  Interior  has  adopted  a  rule  whereby  he 
permits  the  railroad  company  to  file  a  profile  map  of  its  sta- 
tion grounds  at  the  same  time  and  in  the  same  manner  it 
files  a  profile  of  its  right  of  way,  and  provides  that  the  com- 
pany may  have  the  advantage  of  a  constructive  possession  of 
the  grounds  and  be  protected  for  the  five  year  period  in  ad- 
vance of  construction  of  the  road  the  same  as  it  can  for  its 
right  of  way  under  section  4  of  the  act  of  March  3,  1875. 
I  am  wholly  unable  to  agree  with  this  latter  proposition.  I 
have  no  doubt  of  the  right  of  the  Secretary  of  the  Interior 
to  adopt  rules  and  regulations  for  the  transaction  of  the 
business  of  that  department  and  the  practice  to  be  pursued 
therein.  On  the  contrary,  I  am  equally  satisfied  that  the 
secretary  has  no  power  or  authority  to  adopt  or  promulgate 
any  rule  or  order  whereby  preference  rights  may  be  conferred 
upon  claimants  to  the  public  lands  or  a  constructive  right 
may  be  initiated  in  violation  of  the  statutory  rights  of  other 
claimants.  The  conditions  on  which  the  public  lands  shall 
be  granted  are  prescribed  by  the  acts  of  Congress  and  cannot 
be  changed,  supplemented  or  altered  by  the  Department  of 
the  Interior.    The  grant  conferred  by  the  act  of  Congress  is 
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a  mere  gift  made  bv  the  gOTenunent  to  the  railroad  company, 
and  contains  no  element  of  a  contract  until  after  the  grantee 
has  received  and  accepted  the  gift  and  acted  upon  it.  Of 
course,  after  it  has  entered  into  possession  of  the  lands  and 
commenced  the  construction  of  its  road,  it  might  be  said  to 
have  parted  with  a  consideration  for  the  grant.  It  must  be 
conceded  that  the  donor,  the  grantor  in  this  case,  has  a  right 
to  attach  any  conditions  it  sees  fit  to  the  vesting  of  any 
right  in  the  donee.  It  may  make  that  condition  depend  upon 
acts  to  be  performed  by  the  donee  or  acts  to  be  performed 
by  the  donor,  or  both,  or  it  may  make  it  contingent  upon 
the  happening  of  a  certain  event.  It  has  been  uniformly  held 
by  all  the  courts  that  the  title  vests,  under  section  1  of  the 
act,  upon  the  construction  of  the  road,  and  that  in  the  latter 
event  it  was  unnecessary  to  file  any  maps  whatever.  {St. 
Joe  etc.  R.  B.  Co.  v.  Baldtvin,  103  U.  S.  426,  26  L.  ed.  579 ; 
Byhee  v.  Oregon  etc.  B.  B.  Co,,  139  U.  S.  663,  11  Sup.  Ct. 
G41,  35  L.  ed.  309 ;  Oregon  Short  Line  B.  B.  Co.  v.  Quigley, 
10  Ida.  770,  80  Pac.  401.)  Where,  on  the  other  hand,  the 
company  seeks  to  reserve  the  right  in  advance  of  construction 
of  its  road  under  the  provisions  of  section  4  of  the  act,  it 
TTiust  comply  with  those  conditions  before  the  lands  can  be 
.said  to  have  been  legally  reserved  from  the  public  domain  so 
as  to  prevent  any  subsequent  settler  or  purchaser  from  acquir- 
ing a  paramount  right.  This  latter  section  requires  certain 
things  to  be  done  by  the  railroad  company  and  certain  things 
to  be  done  by  the  Department  of  the  Interior.  The  railroad 
company  must  file  with  the  register  of  the  land  office  (who 
is  under  the  direction  and  control  of  the  Secretary  of  the 
Interior  and  an  officer  of  the  Interior  Department)  a  profile 
map  of  its  road.  The  map  must  be  approved  by  the  Sec- 
retary of  the  Interior  and  the  approval  must  be  noted  on  the 
land  office  plats.  The  approval  of  the  plat  by  the  secretary 
is  as  much  an  act  of  the  government  and  of  a  government 
official  as  is  the  notation  on  the  plats;  but  according  to  the 
reasoning  of  my  associates,  the  failure,  neglect  or  refusal  of 
the  public  official  to  perform  a  duty  cannot  prejudice  a  person 
or  corporation  dealing  with  the  government.    Therefore,  the 
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failure  to  make  the  notation  on  the  plat  cannot  affect  the 
railroad  company.  I  would  add  further,  by  the  same  course 
of  reasoning:  ''Therefore,  the  failure  of  the  secretary  to  ap- 
prove the  plats  could  not  affect  the  right  of  the  railroad  com- 
pany to  take  its  right  of  way  or  station  grounds."  The 
latter  conclusion  is  just  as  reasonable  and  logical  in  this  case 

83  is  the  former  conclusion  drawn  by  my  associates.  There 
happens  to  be,  however,  authority  on  the  latter  proposition. 
In  Phoenix  &  E.  E,  Co.  v.  Arizona  Eastern  R.  Co.,  9  Ariz.  434, 

84  Pac.  1097,  two  railroad  companies  had  filed  their  profile 
maps  in  accordance  with  the  provisions  of  the  act  of  Congress 
of  March  3,  1875,  but  neither  one  of  them  had  been  approved 
by  the  Secretary  of  the  Interior.  They  went  into  court  to  de- 
termine their  respective  rights,  and  the  one  that  had  first  filed 
its  maps  with  the  secretary  contended  that  its  right  attached 
and  vested  upon  its  filing  thQ  map  with  the  secretary.  The 
supreme  court  of  Arizona  held  in  that  case  that  no  right  could 
vest  or  attach  prior  to  the  approval  by  the  secretary ;  that  his 
approval  was  one  of  the  conditions  precedent.  The  question 
of  the  proper  notation  on  the  plats  did  not  arise  in  that  case, 
and,  of  course,  was  not  considered.  The  court  did  use,  how- 
ever, the  following  language :  **In  construing  the  act  we  should 
note  the  significance  of  the  expression  'thereafter'  (that  is, 
after  the  approval  of  the  profile  by  the  secretary  and  the  not- 
ing of  the  same  upon  the  plats  in  the  land  office)  'all  such 
lands  over  which  such  right  of  way  shall  pass  shall  be  disposed 
of  subject  to  such  right  of  way.'  This  expression  is  by  its  im- 
plication inconsistent  with  the  theory  that  the  legal  title  has 
passed  prior  to  action  by  the  secretary."  It  is  further 
worthy  of  note  that  the  writer  of  the  foregoing  opinion  de- 
fined "thereafter"  as  meaning  "after  the  approval  of  the  pro- 
file by  the  secretary  and  the  noting  of  same  upon  the  plats  in 
the  land  office." 

As  to  the  grant  contained  in  section  1  of  the  act  of  1875 
being  a  present  grant  in  the  sense  that  upon  the  definite  lo- 
cation of  the  right  of  way  the  title  would  be  deemed  to  vest 
as  of  the  date  of  the  act,  that  has  been  settled  beyond  all 
question.    The  act  is  not  a  grant  in  praesenti  in  that  sense 
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at  all,  and  it  has  never  been  directly  so  held  by  any  court. 
(See  Spokane  dk  N.  Ry.  Co,  v.  Ziegler,  61  Fed.  393,  9  C.  C. 
A.  548,  and  cases  cited;  Hall  v.  Russell,  101  U.  S.  509,  25  L. 
ed.  829;  Red  River  etc.  R,  Co.  v.  Siure,  32  Minn.  95,  20 
N.  W.  229.)  This  identical  question  was  considered  by  the 
supreme  court  of  Kansas  in  Chicago  etc.  Ry.  Co.  v.  Van 
Cleave,  52  Kan.  665,  33  Pac.  475,  and  the  case  of  Noble  v. 
Ry.  Co.  was  reviewed  and  considered  at  some  length,  and  the 
conclusion  was  reached  that  the  observation  that  the  grant 
was  one  in  praesenti  was  dictum  only  and  not  the  decision  of  a 
question  involved  in  the  case. 

Laying  aside  for  the  time  all  other  considerations,  it  seems 
to  me  that  the  decisive  and  pivotal  point  to  be  determined 
with  reference  to  station  grounds  is:  When  does  the  right  or 
title  or  estate  attach  or  vest  in  the  railroad  company  t  In 
the  first  place,  the  only  mention  of  depot  and  station  grounds 
to  be  found  in  the  act  is  in  section  1  thereof.  Section  4, 
which  provides  for  filing  the  profile  map,  makes  no  mention 
of  depot  or  station  grounds.  By  an  analysis  of  section  1 
we  find  it  contains  the  following  grants:  1st.  The  right  of 
way  through  the  public  lands  of  the  United  States  is  hereby 
granted  to  any  railroad  company  organized,  etc.  2d.  The 
right  is  also  hereby  granted  to  take  from  the  public  lands  ad- 
jacent to  the  line  of  said  road,  material,  earth,  stone  and 
timber  necessary  for  the  construction  of  said  railroad.  3d. 
The  right  is  also  hereby  granted  to  take  ground  adjacent  to 
such  right  of  way  for  station  buildings,  depots,  etc.  Now, 
remembering  that  under  section  4  the  easement  for  right 
of  way  may  be  reserved  for  a  period  of  five  years  by  making 
a  certain  record,  we  naturally  inquire  how  the  '* right  to  take" 
shall  be  determined  as  to  earth,  stone  and  timber,  and  also  as 
to  station  and  depot  grounds.  Bearing  in  mind  that  no 
method  is  provided  for  a  constructive  taking,  we  naturally  in- 
quire when  the  taking  occurs  and  what  acts  are  necessary  to 
constitute  the  taking  within  the  meaning  of  section  1  of  the 
act.  It  is  settled  law  that  as  to  third  parties  who  seek  to  set- 
tle upon  or  purchase  the  public  domain,  no  lands  are  public 
lands  which  have  been  filed  upon  prior  to  the  time  the  claim 
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of  such  third  party  is  asserted.  {Hastings  &  Dakota  R.  Co. 
V.  Whitney,  132  U.  S.  357,  10  Sup.  Ct.  112,  33  L.  ed.  363; 
Sturr  V.  Beck,  133  U.  S.  541,  10  Sup.  Ct.  350,  33  L.  ed.  761; 
Witherspoon  v.  Duncan,  71  U.  S.  210, 18  L.  ed.  339 ;  Red  River 
etc.  R.  Co.  V.  Sture,  32  Minn.  95,  20  N.  W.  229.)  It  must 
therefore  be  conceded,  it  seems  to  me,  that  the  right  to  take 
timber  and  stone  from  lands  adjacent  to  the  line  of  road  must 
be  determined  by  the  status  of  the  land  at  the  time  of  the  ac- 
tual taking.  If  at  such  time  the  land  is  the  public  lands  of 
the  United  States,  the  company  has  the  undoubted  right  to 
take  therefrom  stone,  timber,  etc.,  for  the  construction  of  its 
road.  If,  however,  the  land  has  been  filed  on  by  the  home- 
steader or  pre-emptioner  prior  to  the  date  of  the  actual  tak- 
ing, then  the  land  is  no  longer  public  lands  of  the  United 
States  and  is  not  within  the  purview  of  section  1  of  the  act. 
It  seems  to  me  that  the  same  thing  is  true  of  station  and  depot 
grounds.  The  "right  to  take"  grounds  for  such  purposes 
must  be  determined  by  the  status  of  the  lands  at  the  time  of 
the  actual  taking.  Such  taking  might  be  evidenced  by  stak- 
ing it  off  and  marking  it  on  the  grounds,  or  by  fencing  it  or 
constructing  buildings  on  it,  or  in  any  other  manner  that  is 
ordinarily  recognized  by  the  law  as  amounting  to  an  actual  pos- 
session of  real  estate.  In  the  case  at  bar  there  was  not  even 
a  station  at  Meridian  at  the  time  the  pre-emptioner  filed  on 
this  land.  The  company  did  not  take  possession  of  the  ground 
in  any  manner,  nor  did  it  do  any  act  that  evidenced  its  inten- 
tion of  claiming  station  grounds,  nor  did  it  make  any  claim 
to  this  ground  for  seventeen  years  thereafter. 

It  is  apparent  to  me  at  once  from  the  state  of  facts  in  this 
case  that  a  grave  and  serious  injustice  and  inequity  will  be 
done  the  entryman  on  this  land  if  the  railroad  company  is 
permitted  at  this  late  date  to  take  twenty  acres  out  of  his 
land  as  claimed  by  the  company.  It  is  an  admitted  fact  in 
the  case  that  the  pre-emptor  filed  on  the  land,  paid  for  it, 
and  received  his  patent  in  absolute  and  total  ignorance  of  any 
elaim  by  the  railroad  company,  and  he  and  his  grantees  con- 
tinued in  possession  of  the  land  for  some  seventeen  years 
thereafter  without  the  company  asserting  any  right  or  claim 
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to  the  station  grounds  or  attempting  to  take  possession  thereof, 
and  jet  in  the  face  of  that  state  of  facts,  it  is  proposed  to 
oiLst  him  of  his  possession  and  give  this  land  to  the  railroad 
ompany.  I  decline  to  sanction  a  judgment  that  will  have 
that  effect.  I  am  wholly  nnable  to  find  a  decision  from  any 
court  that  either  supports  or  upholds  the  doctrine  laid  down 
in  the  majority  opinion  when  it  comes  to  station  or  depot 
grounds.  The  confusion  has,  in  my  judgment,  arisen  in  this 
case  in  an  attempt  to  apply  the  law  and  decisions  with  refer- 
ence to  rights  of  way  to  station  and  depot  grounds. 

If  it  should  be  admitted,  on  the  other  hand,  that  the  grant 
for  station  grounds  may  be  definitely  located  and  segregated 
in  the  same  method  as  is  provided  for  rights  of  way,  namely , 
by  filing  a  profile  map  of  definite  location,  still  it  would  seem 
that  in  cases  where  possession  has  not  been  actually  taken, 
title  does  not  pass  until  after  the  notation  on  the  land  ofiBce 
plats.  It  will  be  noticed  that  section  4  of  the  act  of  1875  re- 
quires the  claimant  to  file  with  the  register  of  the  land  office  a 
profile  of  its  road  and  upon  approval  thereof  by  the  Secretary 
of  the  Interior,  and  a  notation  thereof  on  the  plats  of  the  land 
office,  that  ** thereafter"  all  lands  over  which  such  right  of 
way  shall  pass  shall  be  disposed  of  subject  to  such  right  of 
way.  Conceding,  now,  that  there  is  no  necessity  for  a  plat 
where  the  company  has  taken  actual  possession  and  con- 
structed its  road  or  station  buildings,  we  are  then  reduced  to 
the  proposition  that  the  profile  map  only  serves  the  purpose 
of  reservinp  the  lands  belonging  to  the  United  States  at  the 
time  the  acts  required  in  section  4  are  performed  from  the 
operation  of  the  public  land  laws.  In  other  words,  it  protects 
the  company  for  the  period  of  five  years  by  giving  a  construc- 
tive notice  which  takes  the  place  of  actual  occupation  and  re- 
serves all  rights  to  the  company  for  that  period  of  time. 
With  this  in  view  we  must  read  section  4  to  ascertain  what 
acts  the  word  ** thereafter*'  refers  to.  We  are  naturally  led 
to  the  question :  Does  it  refer  to  the  act  of  filing  the  profile 
map  with  the  register  of  the  land  office,  or  does  it  refer  to 
the  act  of  approval  by  the  Secretary  of  the  Interior,  or  does 
it  apply  to  the  act  of  making  the  notation  on  the  plats  of  the 
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land  office,  or  does  it  apply  to  any  two  of  those  acts,  or  does 
it  apply  to  all  those  acts?  I  submit  that  by  every  rule  ap- 
plicable to  the  construction  of  the  English  language,  it  must 
necessarily  refer  to  all  the  acts  previously  enumerated,  and 
means  that  after  the  performance  of  those  acta  the  rights 
claimed  shall  be  reserved  to  the  company,  and  that  all  the 
lands  in  which  such  rights  have  been  acquired,  by  performance 
of  all  the  acts  therein  enumerated,  shall  be  ** thereafter" 
granted  subject  to  suck  rights.  This  view  is  clearly  indi- 
cated in  the  case  of  Noble  v.  Union  River  Logging  Ry.  Co.^ 
147  U.  S.  165,  13  Sup.  Ct.  271,  37  L.  ed.  123,  quoted  from  in 
the  majority  opinion.  In  that  case  the  statement  of  facts 
was  prepared  by  the  same  justice  (Brown)  who  wrote  the 
opinion.  In  making  that  statement  he  said:  **In  January, 
1889,  the  company,  desiring  to  avail  itself  of  an  act  of  Con- 
gress of  March  3,  1875  (18  Stat,  at  Large,  482;  U.  S.  Comp. 
Stat.  1901,  p.  1568),  granting  to  railroads  a  right  of  way 
through  the  public  lands  of  the  United  States,  filed  with  the 
register  of  the  land  office  at  Seattle  a  copy  of  its  articles  of 
incorporation,  a  copy  of  the  territorial  law  under  which  tho 
company  was  organized,  and  the  other  documents  required  by 
the  act,  together  with  a  map  showing  the  termini  of  the  road, 
its  length,  and  its  route  through  the  public  lands  according 
to  the  public  surveys.  These  papera  were  transmitted  to  tho 
Commissioner  of  the  Land  Office,  and  by  him  to  the  Secretary 
of  the  Interior,  by  whom  they  were  approved  in  writing,  and 
ordered  to  be  filed.  They  were  accordingly  filed  at  once  and 
the  plaintiflf  notified  thereof."  It  should  be  observed  that  in 
this  statement  of  facts  the  learned  justice  refers  to  the  profile 
required  to  be  filed  under  section  4  of  the  act  as  a  **map*' 
and  to  aU  the  documents  used  in  connection  therewith  as  the 
'^papers."  Keeping  this  in  mind,  let  us  note  the  language 
used  in  the  opinion  itself.  In  speaking  of  the  action  of  the 
Secretary  of  the  Interior,  the  writer  of  the  opinion  enumer- 
ated all  the  acts  required  by  section  4  of  the  act  of  1875,  and 
then  adds  that  when  these  things  were  done  the  granting  act 
became  operative.  His  language  is:  **Upon  being  satisfied 
of  this  fact,  and  that  all  the  other  requirements  of  the  act 


Digitized  by 


Google 


400    Oregon  Short  Line  R.  R.  Co.  v.  Stalker.     [14  Idaho, 

Opinion  of  tlie  Court — Ailsbie,  C.  J.,  Dissenting. 

had  been  observed,  he  was  anthorized  to  approve  the  profile  of 
the  road,  and  to  cause  such  approval  to  be  noted  upon  the 
plats  in  the  land  office  for  the  district  where  such  land  was 
located.  When  this  was  done,  the  gx&i^ting  section  of  the  act 
became  operative,  and  vested  in  the  railroad  company  a  right 
of  way  through  the  public  lands  to  the  extent  of  100  feet  on 
each  side  of  the  central  line  of  the  road.  {Frasher  v.  O'Con- 
nor, 115  U.  S.  102,  5  Sup.  Ct.  1141,  29  L.  ed.  311.)  There  the 
court  indicated  that  all  these  acts  are  conditions  precedent. 

Further  considering  the  power  of  the  Secretary  to  act  in 
the  premises  and  the  time  when  the  rights  of  the  railroad  com- 
pany became  vested,  the  opinion  says:  ''The  lands  over  which 
the  right  of  way  was  granted  were  public  lands  subject  to 
the  operation  of  the  statute,  and  the  question  whether  the 
plaintiff  was  entitled  to  the  benefit  of  the  grant  was  one  which 
it  was  competent  for  the  Secretary  of  the  Interior  to  decide, 
and  when  decided,  and  his  approval  w€is  noted  on  the  plots, 
the  first  section  of  the  act  vested  the  right  of  way  in  the  rail- 
road company."  (See,  also,  Bed  River  etc,  B.  Co.  v.  Sture, 
32  Minn.  95,  20  N.  W.  230.) 

Dakota  Central  B.  B.  Co.  v.  Downey,  8  Land  Dec.  115,  in- 
stead of  supporting  the  contention  made  by  the  majority  of 
the  court,  is,  to  my  mind,  against  its  conclusion.  That  was  a 
case  where  the  railroad  had  already  been  constructed  before 
the  entryman  filed  upon  his  land,  and  the  secretary  held  that 
it  was  unnecessaiy  in  such  case  for  the  company  to  file  its 
map  or  have  any  notation  made  on  the  land  office  plats.  As 
heretofore  suggested,  the  authorities  are  all  one  way  on  that 
question.  In  the  course  of  that  opinion  the  secretary  states 
what  must  be  done  where  an  attempt  is  made  to  reserve  tiie 
land  prior  to  the  construction  of  the  road,  and  uses  the  fol- 
lowing language:  ''The  cases  in  which  notes  are  to  be  made  on 
the  entries  of  public  lands  are  those  of  entries  made  before 
the  construction  of  the  road,  for  the  purpose  of  excepting  the 
grant  to  the  railroad  company,  thus  made  upon  the  condition 
that  the  road  shall  be  completed  within  five  years,  or  the  grant 
shall  be  forfeited." 

Neither  is  the  case  of  Yan  Wyck  v.  Knevals,  106  U.  S.  360, 
1  Sup.  Ct.  336,  27  L.  ed.  201,  in  point    That  case  considered 
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the  act  of  Congress  of  July  23,  1866,  granting  a  right  of  way 
to  the  St.  Joe  &  Denver  City  R.  R.  Co.,  and  also  granting 
to  the  state  of  Kansas,  for  the  benefit  of  that  road,  the  alter- 
nate sections  of  land  within  ten  miles  of  the  line  of  such  road. 
The  language  of  that  act  is  entirely  different  from  the  act  of 
March  3,  1875,  and  the  distinction  has  been  pointed  out  be- 
tween the  two  acts  in  many  decisions  since  that  time  wherein 
the  Van  Wyck  case  has  been  considered  and  distinguished. 
(See  10  Notes  on  U.  S.  Rep.  391.) 

It  is  suggested  by  the  majority  opinion  that  the  act  of  March 
8,  1875,  is  ambiguous  in  reference  to  station  and  depot 
grounds.  If  that  be  true,  the  majority  of  the  court  have 
evidently  reversed  the  rule  which  requires  a  strict  construc- 
tion against  a  donee  or  grantee  of  the  United  States  and  in 
favor  of  the  grantor.  In  this  case,  after  the  government  had, 
as  the  railroad  company  claims,  parted  with  its  title  to  this 
easement,  it  conveyed  the  entire  title  without  reservation  to 
the  pre-emptor.  Now,  under  the  rule,  if  there  is  the  slightest 
doubt  as  to  whether  the  government  parted  with  any  title 
tipon  the  railroad  company's  application  for  station  grounds, 
that  doubt  should  be  resolved  in  favor  of  the  government  and 
of  its  right  to  subsequently  grant  the  title  free  of  the  servi- 
tude claimed  by  the  railroad  company. 

In  Wiggins  Ferry  Co.  v.  East  8t.  Louis,  107  U.  S.  371,  2 
Sup.  Ct.  261,  27  L.  ed.  419,  the  supreme  court  of  the  United 
States  said:  "It  is  a  rule  of  interpretation  that  every  grant 
from  the  sovereign  authority  is,  in  case  of  ambiguity,  to  be 
construed  strictly  against  the  grantee  and  in  favor  of  the  gov- 
ernment." 

In  United  States  v.  Michigan,  190  U.  S.  401,  23  Sup.  Ct. 
749,  47  L.  ed.  1103,  the  supreme  court,  speaking  through  Mr. 
Justice  Peckham,  reiterated  the  same  doctrine  and,  among 
other  things,  said:  *'Any  ambiguity  must  operate  against  the 
grantee  in  favor  of  the  public.  This  rule  of  construction  ob- 
tains in  grants  from  the  United  States  to  states  or  corpora- 
tions in  aid  of  the  construction  of  public  works." 

It  seems  to  me  that  my  associates  erred  when  they  attempted 
to  apply  to  this  case  the  rule  applicable  to  a  purchajser  of 
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land  where  he  deposits  his  deed  with  the  recorder,  and  that 
officer  fails  to  duly  record  the  deed  within  the  proper  time. 
There  is  no  question  about  that  doctrine,  and  I  take  it  no  one 
would  seriously  contend  that  a  purchaser  of  land  would  lose 
his  property  or  be  devested  of  his  title  by  rea5;on  of  the  failure 
of  the  recorder  to  record  the  deed.  But  there  is  no  analogy 
between  that  case  and  the  ease  at  bar,  nor  is  the  same  prin- 
ciple necessary  or  applicable  to  attain  the  ends  of  justice. 
Tn  this  case  the  government  says  to  the  railroad  company :  We 
will  give  you  certain  public  lands  and  rights  that  now  belonc^ 
to  the  United  States,  but  before  you  can  be  vested  with  that 
right,  and  entitled  to  its  enjoyment,  you  shall  do  certain 
things,  and  the  officer  of  the  grantor,  the  government,  shall 
also  do  certain  things.  Until  all  those  acts  are  performed, 
the  grantee  acquires  nothing,  and  therefore  has  nothing  to 
lose  or  forfeit.  It  is  true,  as  stated  in  the  original  opinion, 
the  performance  of  the  first  act  creates  an  inchoate  right 
which  the  railroad  company  may  either  mature  into  a  vested 
right  or  it  may  allow  it  to  lapse.  It  may  never  pursue  its 
right  to  the  extent  of  acquiring  a  property  right  therein  either 
as  against  the  government  or  subsequent  settlers  or  pur- 
chasers. It  is  one  thing  to  have  a  valuable  right  already  ac- 
quired for  which  a  consideration  has  been  given,  and  lose 
that  right  on  account  of  the  negligence  or  failure  to  act  on 
the  part  of  a  public  official,  but  quite  another  thing  to  have  a 
prospective,  conditioned  or  anticipative  right,  the  acquisition 
of  which  is  dependent  upon  certain  acts  to  be  done  by  a  pub- 
lic official,  and  which  acts  are  never  done  by  him.  In  the  lat- 
ter case,  the  failure  to  discharge  those  acts  does  not  deprive 
the  company  of  any  property  right  because  it  had  not  yet  ac- 
quired any  property  right.  In  such  case  its  prospects  and 
anticipations  never  ripened  into  a  legal  right.  It  is  merely  a 
failure  to  vest  the  property  right  he  is  attempting  to  acquire. 
In  this  case,  the  railroad  company  has  parted  with  no  con- 
sideration and  is  purely  a  donee  as  distinguished  from  a  pur- 
chaser, of  whatever  rights  it  has  acqriired.  On  the  other 
hand,  the  pre-emptor  is  a  purchaser  for  value  and  has  parted 
with  a  consideration  for  the  property. 
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I  am  forced  to  the  conclusion :  1st.  That  the  railroad  com- 
pany in  this  case  should  be  bound  by  the  status  and  condition 
of  the  land  as  it  found  it  at  the  time  it  sought  to  take  the 
station  grounds,  and  that  the  attempt  to  take  occurred  when 
it  asserted  its  claim  to  the  grounds  for  such  purpose  and  at- 
tempted to  take  actual  possession  thereof.  2d.  That  at  the 
time  the  company  sought  to  take  the  ground  it  was  no  longer 
public  lands  of  the  United  States,  but  was  the  private  prop- 
erty of  the  defendant.  3d.  That  if  it  were  conceded  that  the 
act  of  Congress  authorizes  a  constructive  taking  and  segrega- 
tion of  depot  and  station  grounds,  that  in  the  case  at  bar  the 
acts  necessary  to  complete  that  constructive  taking  and  ap- 
propriation within  the  provisions  of  the  act  were  never  com- 
pleted, in  that  the  reservation  was  never  made  upon  the  land 
office  plats,  and  consequently  no  notice  thereof  was  ever  given 
by  either  the  company  or  the  government  to  subsequent  pur- 
chasers and  entrymen.  4th.  That  the  government  never  rec- 
ognized the  acts  of  the  railroad  company  as  amounting  to 
an  appropriation  and  segregation  of  station  grounds,  for  the 
reason  that  it  thereafter  granted  the  land  in  fee  simple  to  the 
defendant's  predecessor  without  any  reservation  whatever 
and  free  from  the  company's  alleged  servitude. 

For  the  foregoing  reasons,  I  am  convinced  that  the  judg- 
ment of  this  court  as  originally  announced  should  stand,  and 
I  accordingly  dissent  from  the  views  expressed  by  the  majority 
of  the  court  on  this  hearing. 
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(February  29,  1908.) 

PETER  WEBER,  Guardian  ad  Litem  of  W.  H.  WATT,  an 
Incompetent  Person,  Respondent,  v.  DELLA  MOUN- 
TAIN MINING  COMPANY,  a  Corporation,  and  IRVIN 
E.  ROCKWELL,  Appellants. 

[94  Pac.  441.] 

OOMPLAINT   AOAmST   CORPORATION — SurPICIENCT   OT    COMPLAINT— LETT- 

iNO  AND  Collecting  Assessment  by  Board  op  Directors — ^Nbcrs- 
BiTY  FOR  Assessment — ^Bioht  op  Stockholders  to  Combinb 
Stock  por  Election  op  Oppicers — ^Wronopul  Action  op  Board 
OP  Trustees— Competency  op  Nonexpert  Witness  on  Question 
OP  Sanity  op  Contracting  Party— Right  op  Adverse  Party  to 
Explain   Appidavits  Introduced  Against   Him. 

1.  In  an  action  commenced  against  a  eorporetioB  and  a  third 
party  as  codefendants,  alleging  that  the  latter  purchased  stock  in 
the  defendant  corporation  from  plaintiff  at  a  time  when  he  was 
of  unsound  mind  and  incompetent  to  transact  business,  and  that 
the  sale  was  void,  and  prajring  an  injunction  against  the  mining 
company  restraining  it  from  collecting  an  assessment  levied  by 
its  board  of  directors  subsequent  to  the  void  transfer  of  stock, 
it  is  essential  that  the  plaintiff  should  plead  and  prove  some 
facts  from  which  it  would  appear  that  but  for  the  sale  and  transfer 
of  such  stock  the  assessment  would  not  have  been  made,  and  that 
the  purchaser  of  the  stock  wrongfully,  fraudulently  or  unlaw- 
fully procured  control  of  the  company  and  its  board  of  trustees, 
or  wrongfully  or  unlawfully  secured  the  election  of  a  new  board 
of  trustees,  and  that  the  assessment  would  not  have  been  made  had 
it  not  been  for  such  transfer  of  stock,  in  order  to  state  a  cause 
of  action  against  the  mining  company  and  to  entitle  the  plaintiff 
to  an  injunction  against  the  company  restraining  the  coUection 
of  such  assessment.  A  complaint  which  does  not  state  such  facts 
is  obnoxious  to  a   demurrer. 

2.  It  is  lawful  and  legitimate  for  a  stockholder  in  a  corpora- 
tion to  combine  his  holdings  with  the  holdings  of  one  or  more 
other  stockholders  for  the  purpose  of  the  election  of  directors 
and  officers   and  controlling  the  management   of  the  corporation. 

3.  The  necessity  for  making  and  levying  an  assessment  on  the 
capital  stock  of  a  corporation  within  itself,  and  separately  and 
independently  of  any  wrongful  or  unlawful  acts  on  the  part  of  the 
board  of  directors,  cannot  be  questioned  by  a  stockholder. 
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4.  The  evidence  of  a  layman  or  nonexpert  witness  is  equally 
as  competent  and  admissible  as  the  evidence  of  an  expert  witness 
on  the  question  of  the  sanity  of  a  person  or  his  incompetency 
to  transact  business  at  any  given  time  or  in  any  given  manner. 

5.  A  layman  or  nonexpert  witness  may  be  as  able  and  com- 
petent as  an  expert  to  make  clear  mental  comparisons  between 
the  acts  and  conduct  of  a  man  who  was  at  one  time  sane,  sound 
and  competent,  and  at  another  time  incompetent  or  laboring  under 
mental  disability  or  partial  or  total  insanity. 

6.  In  a  case  where  the  gist  of  the  action  is  the  sanity  or  com- 
petency of  a  person  to  transact  business  at  a  given  time,  it  is 
error  to  exclude  the  evidence,  opinions  and  statements  of  witnesses 
who  were  acquainted  with  the  alleged  insane  person  for  many  years, 
and  who  were  familiar  with  his  actions  and  conduct,  and  who  saw 
him  at  the  time  of  the  transaction  in  question. 

7.  In  the  trial  of  an  action  where  one  party  introduces  an  af&- 
davit  made  by  his  adversary  upon  a  prior  date  and  occasion,  it  is 
error  on  the  part  of  the  court  to  refuse  to  allow  the  party  litigant 
who  made  the  affidavit  to  explain  what  he  meant  by  statements  con- 
tained therein  and  the  circumstances  and  conditions  under  which 
it  was  made,  or  any  other  facts  or  circumstances  which  would 
tend  to  explain  or  elucidate  the  contents  of  the  affidavit  or  the 
conditions  and  circumstances  under  which  it  was  made. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District  for  the  County  of  Blaine.  Hon.  Lyttleton  Price, 
Judge. 

Action  by  the  plaintiff  as  guardian  <id  litem  of  W.  H.  Watt, 
an  incompetent  person,  to  obtain  a  decree  declaring  a  certain 
sale  and  transfer  of  stock  void  and  to  procure  an  injunction 
against  the  corporation  restraining  it  from  collecting  an  as- 
sessment on  such  stock  untU  after  the  return  of  the  stock. 
Judgment  for  the  plaintiff  and  defendants  appeal.    Reversed. 

Sullivan  &  Sullivan,  for  Appellants. 

Plaintiff  had  no  standing  in  court  whatever,  under  the  com- 
plaint filed,  as  courts  never  interfere  with  the  internal  man- 
agement of  corporations  unless  there  is  fraud,  gross  negligence 
or  acts  ultra  vires.     (Cook  on  Stock  &  Stockh.,  sec.  643.) 


Digitized  by 


Google 


406  Webee  v.  Della  Mountain  Men.  Co.     [14  Idaho, 

Argument  for  Appellaota. 

The  discretion  of  the  directors  or  majority  of  the  stock- 
holders, as  to  acts  intra  vires,  cannot  be  questioned  by  the 
courts,  unless  fraud  is  inyolved.  (Cook  on  Stock  &  Stockh., 
sees.  676,  677;  26  £nc.  Law,  963;  High  on  Injunctions,  sec. 
1186.) 

Equity  will  not  interfere  on  mere  questions  of  corporate 
management  or  policy.  (10  Cyc.  969;  High  on  Injunctions, 
sec.  1210;  Clark  &  Marshall  Corp.,  sees.  627,  628.) 

Courts  will  not  interfere  with  the  business  policy  of  a  oor- 
I>oration.  (26  Am.  &  Eng.  Enc.  959,  n.  5.)  Stockholders 
cannot  control  directors  in  the  exercise  of  their  judgment, 
(aark  &  Marshall  Corp.,  sec.  694.) 

Majority  entitled  to  control  against  minority.  (26  Am. 
&  Eng.  Enc.  Law,  960;  Clark  &  Marshall  Corp.,  sec.  628; 
Oamhle  v.  Queen  Co.  Water  Co.,  123  N.  Y.  91,  25  N.  E.  201, 
9  L.  R.  A.  530.) 

Stockholders  cannot  question  the  necessity  of  making  an 
assessment.  (10  Cyc.  487 ;  Budd  v.  Multnomah  8t  Ry.  Co,,  15 
Or.  413,  15  Pac.  659;  OgUsby  v.  AttriU,  105  U.  S.  605,  26 
L.  ed.  1186;  Chouteau  Ins.  Co.  v.  Floyd,  74  Mo.  286;  Cook  on 
Stock  ft  Stockh.  &  Corp.  Law,  par.  113.) 

The  court  erred  in  granting  an  injunction  against  the  de- 
fendant company  and  restraining  it  from  collecting  the  assess- 
ment, as  the  board  of  directors  may  proceed  to  collect  by  as- 
sessment the  l^ally  incurred  debts  as  prescribed  by  Titie  4, 
Civil  Code.  {Sparks  v.  Lower  Payette  Ditch  Co.,  3  Ida.  306, 
29  Pac.  134;  Santa  Cruz  R.  R,  Co.  v.  SprecMes,  65  CaL  193, 
3  Pac.  661,  802;  Chandler  v.  Sheep  Rock  etc.  Min.  d  Mill  Co., 
15  Utah,  434,  49  Pac.  535.) 

*' Stockholders  owning  a  majority  of  the  stock  have  a  right 
to  combine  and  secure  the  election  of  the  board  of  directors." 
(Cook  on  Stock  ft  Stockh.  and  Corp.  Law,  3d  ed.,  par.  622; 
Faulds  V.  Yates,  57  111.  416,  11  Am.  Hep.  24;  Havemeyer  v. 
Eavemeyer,  86  N.  Y.  618.) 

Mere  mental  weakness  will  not  authorize  a  court  of  equity 
to  set  aside  an  executed  contract,  if  such  weakness  does  not 
amount  to  inability  to  comprehend  the  contract,  and  is  un- 
accompanied by  evidence  of  imposition  or  undue  influence. 
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{Pickerell  v.  Morss,  97  111.  220;  Lindsey  v.  Lindsey,  50  111. 
79,  99  Am.  Dec.  489 ;  Willemin  v.  Dunn,  93  111.  516 ;  Ratliff 
V.  Baltzer's  Admr.,  13  Ida.  152,  89  Pac.  71;  16  Enc.  Law, 
€24.) 

A  grantor  who  has  mental  capacity  sufficient  to  understand 
ordinary  business  transactions  at  the  time  of  the  factum,  and 
understands  the  motive  and  effect  of  the  deed  which  he  makes, 
knows  what  property  he  is  conveying  and  to  whom  it  is  be 
ing  conveyed,  is  competent  to  make  such  deed.  {Kelly  v. 
Perrault,  5  Ida.  221,  48  Pac.  45;  Curtis  v.  Kirkpatrick,  9  Ida. 
629,  75  Pac.  760.) 

''The  mental  capacity  to  be  considered  is  that  which  exists 
at  the  time  of  the  execution  of  the  deed.''  (Francis  v.  Wil- 
kinsan,  147  111.  370,  35  N.  E.  150;  Heirs  of  Clark  v.  Ellis,  9 
Or.  128.) 

The  court  erred  in  not  permitting  Rockwell  to  explain  cer- 
tain statements  in  his  affidavit  Such  admissions  are  open 
to  rebuttal  or  explanation,  or  they  may  be  controlled  by 
higher  evidence.  This  is  true  even  though  they  are  made  un- 
der oath.     (1  Jones'  Law  of  Ev.,  sec.  298 ;  1  Enc.  of  Ev.,  476.) 

The  court  erred  in  refusing  to  allow  witnesses  who  were 
present  at  the  execution  of  contracts  to  testify  as  to  Watt's 
competency.  {Heirs  of  Clark  v.  ElUs,  9  Or.  128;  In  re 
Christensen's  Estate,  17  Utah,  42,  70  Am.  St.  Rep.  794,  53 
Pac.  1003,  41  L.  R.  A.  504;  Peoph  v.  Wreden,  59  Cal.  394.) 

*'Upon  the  question  whether  a  disease  had  reached  such  a 
stage  at  a  given  time  that  the  subject  of  it  was  incapable  of 
making  a  will  or  contract,  or  was  irresponsible  for  his  acts, 
the  opinion  of  his  neighbors,  men  of  good,  common  sense,  is  of 
more  value  than  that  of  medical  experts."  {Rutherford  v. 
Morris,  77  lU.  397.) 

N.  M.  Ruick,  and  McFadden  &  Brodhead,  for  Respondent, 
-cite  no  authorities  on  points  decided. 

AILSHIE,  C.  J. — This  action  was  commenced  by  the  plain- 
tiff, Peter  Weber,  as  guardian  ad  litem  of  W.  H.  Watt,  an 
incompetent,  against  the  Della  Mountain  Mining  Company, 
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a  corporatioD,  and  Inrin  E.  Bockwell  as  defendants.  The 
complaint  alle«red  plaintiff's  appointment  as  guardian  ad 
litem  and  that  prior  to  the  eommeneement  of  the  action  the 
probate  court  of  Blaine  county  had  duly  and  reorularly  ad- 
judged Watt  incapable  of  taking  care  of  himself  and  manag- 
ing his  estate,  and  the  appointment  of  one  Vivian  F.  Watt  as 
guardian  of  his  person  and  estate.  It  is  then  alleged  that  on 
or  alK)ut  the  9th  day  of  November,  1903,  Watt  was  the  owner 
'of  the  controilinff  interest  in  the  Delia  Mountain  Mining  Com- 
pany, a  corporation,  owning  and  controlling  58,990  shares  of 
the  capital  stock  of  that  corporation.  That  ''on  said  date 
he  entered  into  an  agreement  in  writing  with  Rockwell  where- 
by the  said  Watt  agreed  to  sell  and  deliver  to  the  said  Rock- 
well all  of  said  shares  of  mining  stock,  together  with  1,000 
shares  belonging  to  one  Samuel  Allen,  in  consideration  of  the 
payment  to  him,  said  Watt,  of  the  sum  of  $54,000  therefor." 
That  it  was  stipulated  by  the  terms  of  said  agreement  that 
upon  the  payment  of  $9,000  at  the  date  of  the  agreement, 
10,000  shares  of  stock  should  be  transferred  and  delivered  to 
Roclni'ell,  and  that  upon  the  payment  of  $9,000  each  succeed- 
ing six  months  thereafter,  the  further  amount  of  10,000  shares 
of  the  capital  stock  of  the  corporation  should  be  delivered  to 
Rockwell  until  the  entire  $54,000  should  be  paid,  and  the  full 
amount  of  58,990  shares  of  stock  should  be  delivered.  Plain- 
tiff alleged  that  the  first  payment  of  $9,000  was  made  and  ths 
first  10,000  shares  of  stock  was  accordingly  delivered  to  Rock- 
well.    Paragraphs  6  and  7  of  the  complaint  are  as  follows: 

"Plaintiff  further  alleges  that  on  the  date  on  which  said 
contract  and  agreement  was  executed,  to  wit,  on  or  about  the 
5th  day  of  November,  1903,  the  said  Watt  was  incapable  of 
taking  care  of  himself  and  mentally  incompetent  to  manage 
his  property  or  of  knowing  or  realizing  the  consequences  of 
his  acts  or  of  acting  intelligently  in  relation  to  his  business 
affairs  or  estate  and  never  thereafter  ratified,  confirmed  or  in 
any  manner  approved  the  same. 

"That  subsequent  to  the  date  of  said  agreement  and  after 
said  Rockwell  had  acquired  the  said  10,000  shares  of  stock 
thereunder,  he,  the  said  Rockwell,  combined  his  holdings 
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of  stock  with  those  of  sundry  other  stockholders  in  said 
mining  company,  particularly  with  the  shares  of  stock  hehl 
and  owned  by  one  Thomas  Brennan,  on  which  he  had  secured 
an  option  and  authority  to  vote  the  same,  and  the  stock  of  ono 
Samuel  Allen,  thereby  securing  the  control  or  ownership  of 
a  majority  of  the  shares  of  stock  in  said  Delia  Mountain  Min- 
ing Company  and  the  control  of  the  operations  and  manage- 
ment of  said  company." 

Following  these  allegations,  the  complaint  alleges  that  the 
mines  had  previously  been  operated  by  Watt  at  a  great  profit 
and  without  the  necessity  of  levying  assessments,  but  that  im- 
mediately after  this  transaction  and  after  the  majority  con- 
trol of  the  corporation  passed  from  the  hands  of  Watt,  the 
mines  had  been  operated  at  a  loss,  and  that  one  assessment 
had  already  been  made  by  the  directors  of  the  corporation 
and  paid  by  Watt,  and  that  they  were  threatening  to  make 
further  assessments,  and  ''that  after  said  defendant  Rockwell 
secured  control  of  said  mines  and  the  operation  thereof,  as 
and  in  the  manner  hereinbefore  stated,  he  secured  himself  to 
be  appointed  manager  of  said  mines  at  a  salary  of  $250  per 
month  to  be  paid  by  said  Delia  Mountain  Mining  Company, 
and  procured  one  F.  B.  Cross,  an  employee  of  said  Rockwell, 
to  be  employed  as  superintendent  at  a  salary  of  $150  per 
month,  to  be  paid  by  said  company,  and  otherwise  to  largely 
increase  and  multiply  the  cost  and  expense  of  operating  said 
mines,  while  at  the  same  time  not  taking,  or  endeavoring  to 
take,  sufficient  ore  from  the  said  mines  to  meet  the  cost  of 
operating  the  same,''  etc. 

It  appears  from  the  allegations  of  the  complaint  that  upon 
receiving  the  first  10,000  shares  of  stock,  Rockwell,  together 
with  the  other  stockholders,  aside  from  Watt,  held  the  con- 
trolling interest  in  the  corporation,  and  if  they  voted  their 
stock  together  could  elect  the  directors  and  control  the  cor- 
poration. The  plaintiff  sought  to  have  the  contract  between 
Watt  and  Rockwell  decreed  to  be  absolutely  void  and  annulled 
and  the  stock  returned  to  Watt  and  to  have  the  collection  of 
the  assessment  levied  by  the  directors  of  the  Delia  Mountain 
Mining  Company  enjoined  and  restrained.    On  filing  the 
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complaint  a  temporary  injunction  was  issued  against  the  cor- 
poration restraining  its  board  of  directors  from  proceeding 
with  the  sale  of  stock  for  the  collection  of  the  assessment 
The  company  moved  for  a  dissolution  of  the  injunction  and 
the  motion  was  denied  and  the  order  was  continued  in  force 
pendente  lite.  The  defendants  appealed  from  the  order  to 
this  court,  and,  after  an  examination  and  consideration  of 
the  matter,  the  order  of  the  trial  court  was  affirmed.  {Weber 
t\  Della  Moutitain  Mining  Co.,  11  Ida.  264,  81  Pac.  931.) 
After  the  decision  of  this  court  on  the  injunction,  the  case 
came  on  in  the  trial  court  for  the  settlement  of  issues,  and 
the  defendants  filed  separate  demurrers  presenting  numerous 
grounds  on  which  they  charged  that  the  complaint  was  insuffi- 
cient and  defective.  The  court  overruled  the  demurrers  and 
the  ruling  is  assigned  as  error  here. 

The  complaint  is  clearly  insufficient  as  against  a  special 
demurrer  in  so  far  as  it  purports  to  state  a  cause  of  action 
against  the  Della  Mountain  Mining  Company.  On  the  former 
appeal  from  the  injunction  order,  we  held  that  it  was  suffi- 
cient on  which  to  rest  a  temporary  injunction  pending  further 
proceedings  in  the  case,  and  at  the  same  time  refrained  from 
expressing  any  opinion  as  to  the  merits  of  the  demurrer 
which  had  been  filed  against  it  The  relief  sought  against 
the  mining  corporation  is  incidental  to  the  main  issue.  It  is 
sought  to  restrain  the  sale  of  the  stock  for  the  collection  of 
the  assessment  In  order,  however,  to  sustain  the  action 
against  the  company,  and  restrain  it  from  proceeding  to  col- 
lect the  assessment  duly  and  regularly  made  by  its  board  of 
directors,  it  is  essential  to  state  more  definitely  and  with 
greater  certainty  than  this  complaint  contains  a  cause  of  ac- 
tion against  the  company,  or  some  unlawful,  fraudulent  or 
improper  relation  existing  between  its  officers  and  the  prin- 
cipal defendant,  BockwelL  It  would  be  necessary  to  in  some 
way  show  by  the  complaint  and  the  proofs  that  the  assess- 
ment would  never  have  been  levied  against  the  stock  had  it 
not  been  for  the  void  transfer  of  this  stock  to  Bockwell,  and 
that  Rockwell  in  some  unlawful  and  wrongful  manner  con- 
trolled or  influenced  the  board  of  directors  to  take  this  action 
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which  they  otherwise  would  not  have  taken,  or  show  that  by 
reason  of  obtaining  this  stock  he  secured  a  change  in  the 
board  of  directors  in  a  wrongful  or  unlawful  manner,  and 
following  upon  such  action  he  also  secured  them  to  wrong- 
fully or  unlawfully  levy  this  assessment  In  other  words,  un- 
less the  plaintiff  can  show  that  this  assessment  has  been  made 
wrongfully  and  unlawfully  and  as  a  result  of  the  wrongful 
or  fraudulent  action  of  Rockwell,  there  would  be  no  reason 
or  justification  for  prosecuting  an  action  for  injunction 
against  the  company.  The  mere  fact  that  Rockwell  combined 
his  holdings  with  other  stockholders  and  by  that  combination 
was  able  to  elect  officers,  would  furnish  no  reason  for  vacat- 
ing or  avoiding  the  action  of  such  officers,  or  for  enjoining  the 
company  from  carrjring  out  the  resolutions  of  its  board  of 
directors.  As  we  understand  it,  it  is  lawful  and  legitimate 
for  one  stockholder  to  combine  his  holdings  with  the  holdings 
of  one  or  more  other  stockholders  for  the  purpose  of  the  elec- 
tion of  officers  and  controlling  the  management  and  business 
affairs  of  a  corporation,  and  this  is  true  until  such  time  as  the 
action  of  such  stockholders  becomes  wrongful  or  unlawful  or 
fraudulent,  at  which  point  the  courts  may  take  jurisdiction 
and  act  for  the  protection  of  the  minority.  Cook  on  Cor- 
porations (5th  ed.),  at  sec.  622a,  says:  ''It  is  elementary  law 
that  stockholders  owning  a  majority  of  the  stock  have  a  right 
to  combine  and  control  the  election  of  the  board  of  directors." 
Qo  the  same  effect  see  Havemeyer  v,  Havemeyer^  43  N.  T. 
Sup.  Ct.  506,  affirmed  86  N.  Y.  618;  Fimlds  v.  Yates,  57  111. 
416,  11  Am.  Rep.  24;  Beitman  v.  Steiner  Bros.,  98  Ala.  241, 
13  South.  87;  Ziegler  v.  Lake  St.  El.  R.  Co.,  69  Fed.  176. 

It  is  likewise  true  that  the  necessity  for  an  assessment  on 
the  capital  stock  of  the  corporation  cannot  be  questioned  by 
a  stockholder.  (10  Cyc.  487;  Budd  v.  Multnomah  St.  B.  Co., 
15  Or.  413,  3  Am.  St.  Rep.  169,  15  Pac.  659.)  In  this  case 
the  plaintiff  does  not  show  that  any  change  took  place  in  the 
officers  of  the  corporation  subsequent  to  the  transfer  of  the 
stock  to  Rockwell  or  on  account  thereof;  nor  does  it  show  that 
any  election  of  directors  has  ever  taken  place  since  that  time, 
nor  does  it  show  that  they  have  been  under  the  control,  in- 
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fiuence  and  direction  of  Rockwell,  or  that  they  have  been 
wrongfully  or  improperly  influenced  by  him ;  nor  does  it  show 
any  facts  from  which  it  may  be  fairly  inferred  that  the  assess- 
ment would  not  have  been  made  just  the  same  even  though  the 
transfer  of  stock  to  Rockwell  had  never  taken  place ;  nor  does 
it  show  that  Watt  would  not  have  been  obliged  to  pay  this 
same  assessment  if  he  had  still  held  the  stock  just  the  same 
as  he  is  called  upon  to  do  at  this  time.  For  the  foregoing  rea- 
sons, we  are  satisfied  that  the  court  erred  in  overruling  the 
demurrer  of  the  Della  Mountain  Mining  Company. 

As  to  the  sufficiency  of  the  complaint  as  against  Rockwell, 
a  different  question  arises.  While  the  complaint  is,  as  we 
said  on  the  former  appeal,  ''meager  and  open  to  i^me  objec- 
tions," still  we  are  inclined  to  hold  that  it  was  sufficient  for 
the  purpose  of  charging  that  the  transfer  of  the  stock  from 
Watt  to  Rockwell  was  void  on  the  ground  that  Watt  was  in- 
sane at  the  time  of  making  the  alleged  contract.  As  to 
whether  that  agreement  was  a  contract  of  sale  or  of  agency, 
we  express  no  opinion  here,  for  the  reason  that,  as  we  view 
this  case,  the  judgment  must  be  reversed  as  to  both  defendants, 
and  a  new  trial  be  granted,  and  since  some  of  the  evidence 
offered  was  improperly  rejected,  a  somewhat  different  state  of 
facts  may  be  shown  on  the  next  trial  Touching  the  ques- 
tion as  to  the  degree  or  extent  of  incompetency  or  mental  un- 
soundness on  the  part  of  the  contracting  party  for  or  on  ac- 
count of  which  the  contract  may  be  avoided,  we  announced 
the  rule  to  be  followed  in  this  state  in  the  case  of  Bailiff  v. 
Baltzer's  Admr,,  13  Ida.  152,  89  Pac.  71.  Should  another 
trial  take  place,  however,  it  will  be  necessary  to  determine 
whether  the  real  contract  was  entered  into  on  September  18th, 
or  November  5th.  All  the  evidence  is  before  us  on  that  ques- 
tion. The  two  agreements  are  in  the  record  and  all  the  cir- 
cumstances under  which  they  were  made  and  executed  are 
presented.  The  only  changes  whatever  made  by  the  agree- 
ment of  November  5th  were  as  follows:  First.  Under  the 
agreement  of  September  18th,  Rockwell  was  to  make  a  pay- 
ment of  $9,000  at  the  time  he  received  the  first  10,000  shares 
of  stock,  and  executed  his  promissory  notes  for  $9,000  each 
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in  payment  of  the  balance  of  the  purchase  price,  and  appar- 
ently, from  the  terms  of  the  agreement,  was  to  receive  the 
balance  of  the  shares  of  stock  on  delivery  of  the  promissory 
notes.  By  the  second  agreement,  the  $9,000  in  cash  was  to 
be  paid  on  the  delivery  of  the  10,000  shares  of  stock,  and  the 
remainder  of  the  stock  was  to  be  held  by  the  holder  of  the 
escrow  and  a  certificate  of  10,000  shares  of  stock  was  to  be 
delivered  as  often  as  a  $9,000  payment  should  be  made.  The 
other  change  in  the  agreement  was  merely  that  of  the  holder 
of  the  escrow  or  depositary.  Under  the  first  agreement,  the 
stock  and  agreement  were  deposited  with  the  Watt  Banking 
Company.  Under  the  second  agreement,  the  deposit  was 
made  with  George  A.  McLeod.  It  will  be  seen  from  these 
facts  that  the  real  and  substantial  contract  between  the  par- 
ties was  entered  into  September  18th,  and  that  the  subsequent 
agreement  of  November  5th  was  merely  a  change  of  deposi- 
tary or  escrow-holder,  with  a  further  proviso  for  additional 
security  and  collateral  in  favor  of  Watt  as  guaranty  for  the 
payment  of  the  purchase  price. 

On  the  trial  of  the  case  the  main  question  of  fact  which 
arose  was  as  to  the  mental  competency  of  Watt  at  the  time  of 
making  and  entering  into  these  agreements  or  contracts.  The 
plaintiff  introduced  a  number  of  witnesses  who  testified  as 
to  Watt's  mental  condition  at  the  time  these  transactions  were 
had  and  at  various  times  prior  and  subsequent  thereto.  On 
the  part  of  defendants,  the  defendant  Rockwell,  L.  L.  Sullivan 
and  F.  B.  Cross  were  called,  and  it  was  shown  in  substance 
by  each  of  them  that  they  had  known  Watt  continuously  for 
a  number  of  years,  and  that  they  were  acquainted  with  him 
during  the  times  mentioned  by  the  witnesses  of  the  plaintiff, 
and  that  they  were  present  at  the  time  of  these  transactions 
and  were  familiar  with  his  demeanor  and  conduct.  They  were 
thereupon  asked  if,  judging  from  his  acts  and  conduct,  and 
all  that  they  observed  in  other  respects,  they  believed  Watt 
to  be  mentally  competent,  sound  and  sane  at  the  time  of  these 
several  transactions.  The  court  refused  to  allow  any  of  these 
witnesses  to  answer  the  questions.  These  rulings  are  assigned 
as  error.    It  is  too  well  settled  law  to  require  consideration 
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^:r  di^:  ^-*1  z  LrT^e  xz.il  tr*  f:nr^:ei:>ry  or  incompetency,  san- 
ilj  or  L:isizi_tj  :f  a  j-rr?.:-  ai  the  tiE!:*  of  a  given  transae- 
ten  EL&7  r*?-  :r  tt-  hj  1171:1-?=  or  nonexpert  witnesses  with 
ecTiil  -^rrriirLTv  anl  -irirn  ereiter  satisfaction  than  by  cr- 
p-ert5,  and  the  fii-i  thi:  a  witness  who  has  been  acquainted 
with  the  r«rr>:n  and  has  «es  hitn  frequently  and  has  been 
familiar  nith  ali  his  trarsa-rt:  >ns.  and  has  had  business  deal- 
ir.^s  with  him,  is  h!in-vrlf  not  an  expert  on  the  subject  of  in- 
&:.E:ty.  and  is  not  versei  in  the  me^iical  science  or  has  had  no 
training  or  e<i":*ati:.n  al-:n^  thz-se  lines,  is  no  reason  whatever 
for  ex-Iu-iir.e  his  evident  on  a  question  of  ccmunon,  every- 
day o>>^r^  option.  Kellu  r.  P^rrraun,  5  Ida.  221,  48  Pac.  45; 
IliEirs  of  C.'irJt  r.  El'.is.  9  Or.  12S:  /«  re  Ckristensen^s  Estate^ 
17  l.t^.h.  4f.  70  Am.  St.  Rep.  794,  53  Pac.  1003,  41  L.  B.  A, 
504:  People  v.  Wred^n,  59  CaL  394;  Armstrong  v.  State,  30 
i'la.  L*.  »,  11  S-.'Uth.  tjlS  17  L.  R.  A-  484.)  A  nonexpert  may 
be  as  able  as  an  expert  to  make  clear  mental  comparisons  be- 
tween the  acts  and  conduct  of  a  man  who  was  at  a  given  time 
saric,  Sijiind  and  perfectly  competent,  and  his  acts  at  a  time 
when  he  was  laborincr  under  mental  disabilities. 

It  was  error  for  the  court  to  refuse  to  allow  these  wit- 
nesses to  answer  the  questions  and  testify  and  give  their 
opinions  as  to  the  sanity  or  insanity  of  Watt  and  of  his  mental 
cnndition  at  the  times  in  question. 

Aside  from  the  action  of  the  court  in  overruling  the  mining 
company's  demurrer,  the  most  serious  and  the  gravest  error 
committed  in  this  case,  perhaps,  was  the  ruling  of  the  court 
in  refusing  to  allow  Rockwell  to  explain  the  affidavit  that  was 
introduced  by  the  plaintiff  against  him.  When  the  action 
was  first  instituted  in  the  lower  court,  and  after  the  issuance 
of  the  temporary  restraining  order,  Rockwell  filed  an  affi- 
davit which  was  considered  on  the  application  for  an  order 
dissolving  the  injunction.  That  affidavit  is  set  out  in  full 
in  the  previous  decision.  (Weber  v,  Delia  Mountain  Min,  Co,, 
11  Ida.  264,  81  Pac.  931.)  After  the  plaintiff  had  introduced 
his  evidence  in  the  trial  court,  the  defendants  moved  for  a 
nonsuit,  and  it  seems  that  the  court  intimated  that  the  mo- 
tion was  well  taken,  whereupon  the  plaintiff  moved  to  rebpen 
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the  case  and  his  motion  was  granted,  and  he  thereupon  intro- 
duced in  evidence  this  affidavit  made  by  Rockwell  and  used  on 
his  application  for  a  dissolution  of  the  injunction.  This 
affidavit  appears  to  have  been  introduced  on  the  theory  that 
it  established  the  relation  of  principal  and  agent  between 
Watt  and  Rockwell,  and  that  it  showed  the  contract  of  Sep- 
tember 18th  to  be  one  of  agency  rather  than  one  of  sale. 
After  the  introduction  of  this  affidavit,  Rockwell  was  called 
and  asked  to  explain  the  affidavit, — what  was  meant  by  it, 
the  different  transactions  to  which  it  referred,  the  conditions 
under  which  it  was  made,  etc.  The  court  sustained  an  objec- 
tion to  the  offer  and  refused  to  permit  Rockwell  to  testify 
in  respect  thereto.  This  was  a  gross  error,  and  is  within 
itself  abundantly  sufficient  to  reverse  the  judgment  in  this 
case.  The  affidavit  was  clearly  admissible  on  behalf  of  the 
plaintiff,  and  any  explanation  that  the  defendant  had  to  make 
of  its  contents  was  equally  admissible  on  behalf  of  the  defend- 
ant. (1  Ency.  of  Evidence,  476;  1  Jones  on  Evidence,  sec. 
298.) 

Our  consideration  of  the  sufficiency  of  the  complaint  as 
against  the  Della  Mountain  Mining  Company  disposes  of 
the  assignments  of  error  with  reference  to  the  findings  of 
fact  made  by  the  court,  and  renders  it  unnecessary  for  us 
to  consider  them  further.  We  have  considered  all  the  ques- 
tions presented  in  this  record  that  are  likely  to  arise  on 
another  trial  of  the  case.  The  judgment  must  be  reversed, 
and  it  is  so  ordered.  The  cause  is  remanded  to  the  trial 
court  with  direction  to  sustain  the  demurrer  by  the  Delia 
Mountain  Mining  Company,  and  take  such  further  action  as 
may  be  proper  and  in  harmony  with  the  views  herein  ex- 
pressed.    Costs  awarded  in  favor  of  appellant 

Stewart,  J.,  concurs. 

Sullivan,  J.,  sat  at  the  hearing,  but  took  no  part  in  the 
decision* 


Digitized  by 


Google 


416  Shurutf  «.  EjLnaMUB  DncH  Go.    [14  Idaho, 

(Mudh  S,  1908.) 

O.  W.  SnURTLTFT,    Bespondent,  t.   THE    EXTENSION 
DITCH  CO^  Appellant. 

[M  P^  574.] 

Biu  OP  ExcEPTTOxs — MonoY  TO  8rsi]x — BocnfEcrs  BsmnD  io 
IK  Bill — Uaim.  Past  op  Biu.  bt  BEwaxscm — JmssTtFtcA'nas  or 
DoccMKXTs — SumciKKCT  OP  FiXDiso  OP  Facts — Cokclusioh  op 
Law — CoyiriAixT — ^Amexded  Gomflaikt — Admissioh  op  Oom- 
FLAJXT  IX  Evidence — How  Ooxsidesed. 

1.  Where  a  biH  of  exceptions  is  prepsied,  whidi  makes  tlis 
original  complaint  and  the  demurrer  tbereto  parts  of  said  bSQ 
hy  reference,  it  is  not  neeesBaij  that  sneh  eomplaint  and  denrarrer 
be  eopied  in  the  hill  befors  the  same  is  settled. 

2.  When  a  written  document  is  sought  to  be  made  a  part  of  a 
bill  of  exceptions  by  reference,  and  not  bj  copy,  it  most  be 
so  described  bj  its  date,  amount,  parties  or  other  identifying 
features  tbat  the  transcribing  official  or  person  ean  readUj  and 
with  certainty  determine  tiom  the  description  itself  what  document 
Is  referred  to. 

8.  Pence  v.  Lemp,  4  Ida.  526,  43  Fu.  75,  and  HattdbaMgh  «. 
Vollmer,  5  Ida.  23,  46  Pae.  831,  cited  and  distinguished.. 

4.  Eeld,  that  the  finding  of  facts  and  conclusion  of  law  axe 
aufficient  to  support  the  judgment. 

5.  A  finding  of  fact  which  finds  that  the  damages  sought  to 
be  recovered  accrued  within  the  period  covered  by  the  statote 
of  limitations  immediately  prior  to  the  eommeneement  of  the  ae- 
tion,  when  such  statute  is  made  a  defense,  is  a  snfleient  finding 
on  such  defense  and  negatives  it. 

6.  When  an  amended  complaint  is  filed  which  supersedes  the 
eomplaint,  it  is  error  for  the  court  to  reject  the  eomplaint  when 
it  is  offered  in  evidence  to  show  that  some  statements  or  allega- 
tions in  it  contradict  the  allegations  made  in  the  amended  eom- 
plaint. This  error,  however,  is  eured  by  oral  evidence  of  the  same 
facts  desired  to  be  shown  by  the  complaint. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Seventh  Judicial  Dis- 
trict for  Washington  County.    Hon.  Frank  J.  Smith,  Judge. 

Action  to  recover  damages  for  the  permanent  destruction 
of  thirty  acres  of  real  estate.  Judgment  for  plaintifE.  Af^ 
firmecL 
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Argument  for  Bespondent. 

Bichards  &  Haga,  for  Appellant. 

A  finding  of  fact  should  state  the  ultimate  facts  found 
^ith  the  same  certainty  and  definiteness  as  would  be  required 
in  a  pleading.  (Van  Riper  v.  Baker,  44  Iowa,  450;  Fanning 
\\  Murphy,  126  Wis.  538,  110  Am.  St.  Rep.  946,  105  N.  W. 
1056,  4  L.  R.  A.,  N.  S.,  666.) 

Findings  of  fact  and  conclusions  of  law  must  be  separately 
Btated,  signed  and  filed.  (Sees.  4406,  4407,  Rev.  Stat.;  Col. 
Iron  Constr.  Co.  v.  Bradbury,  138  Cal.  328,  71  Pac.  346; 
Musselman  v.  Musselman,  140  Cal.  197,  73  Pac.  824.) 

An  original  complaint,  superseded  by  an  amended  com- 
plaint, is  admissible  in  evidence  as  an  admission  made  by  the 
plaintiflf.  (2  Wigmore  Ev.,  sec.  1067;  1  Elliott  on  Ev.,  sec. 
236;  Bloomingdale  v.  DuRell,  1  Ida.  33;  Pence  v.  Sweeney, 
3  Ida.  181,  28  Pac.  413 ;  1  Jones  on  Ev.,  sec.  275 ;  In  re  O'Con^ 
fwr's  Estate,  118  Cal.  69,  50  Pac.  5 ;  Sayre  v.  Mahaney,  35 
Or.  141,  56  Pac.  526;  1  Am.  &  Eng.  Enc.  L.  719;  KUlpatrick 
£tc.  Co.  V.  Box,  13  Utah,  494,  45  Pac.  629;  Lane  Imp.  Co.  v. 
Lowder,  11  OkL  61,  65  Pac.  926.) 

A.  A.  Fraser,  for  Respondent 

The  finding  need  not  be  directly  and  pointedly  made  that 
each  of  the  several  allegations  of  the  complaint  or  answer 
is  not  true.  But  if  the  court  finds  such  facts  as  will  be  suffi- 
cient to  necessarily  determine  every  material  issue  in  the 
cause,  the  requirement  of  the  law  will,  in  that  respect,  be 
satisfied.  {Tage  v.  Alberts,  2  Ida.  271  (249),  13  Pac.  19; 
tichroeder  v.  Johns,  27  Cal.  281;  Malone  v.  Del  Norte  Co.,  77 
Cal.  217,  19  Pac.  422;  Roberts  v.  Haley,  65  CaL  402,  4  Pac. 
385;  McCortney  v.  Fortune,  57  Cal.  617.) 

"If  a  complaint  sets  forth  two  or  more  grounds  for  relief, 
either  of  which  is  sufficient  to  support  a  judgment  in  favor 
of  plaintiff,  a  finding  upon  one  of  the  issues  thus  made  is 
sufficient,  and  a  failure  to  find  upon  the  other  does  not  con- 
stitute a  mistrial,  or  render  the  decision  against  the  law.'* 
(SpeUinpr  on  New  Trial  and  App.  Prac.,  sec.  594.) 
Idaho,  VoL  14—27 
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*'I:  is  n  :  emr  to  fail  to  Eiake  a  finding  upon  defend- 
*i:t'«  r-L^.  wh-T:  zn  afrrrnAtiTe  ^dicar  in  the  plaintiff's  ease 
13  m-h  lij  iIl^-IL'^i5te^:t  with  th^  tmth  of  the  ea^  set  np  by  de- 
f^:-  !i-l"  .>-•-  r^  r.  T'j'f.  17  Utah,  321,  53  Pac.  1017; 
For  r.  ^>:-<-  ;.  1'*?  r.  S.  «?74.6T9,  15  Snp.  Ct.  457,  39  L.  ed. 
57o:  J7j*-^  -v;  r.  /"  -%  9  Utah,  lltX123.  33  Pac.  251:  Brison  t\ 
Br-*  n,  \ry  CiL  32:5.  27  Pae.  1S6:  Mar^'^ld  r.  ir«^,  6  Utah, 
327,  '2:3  Pa^».  754-,  Sz^'^ctr  r.  ran  Coff,  2  Utah.  337:  Maynard 
'  r.  Z.vo»i:-r'v  f  V.  ^.t<^.,  16  Utah,  145,  67  Am,  St  Rep.  602, 
51  Pac.  2.v:i:  Am'  -/J  r.  S^air,  3:3  CaL  425.  91  Am.  Dec.  644; 
Ma'one  r.  Del  Sortf  Co..  77  CaL  217,  19  Pac.  422;  Diefen^ 
dor^  r.  /r-r.]L  M.e.  95  Cal.  ^13.  23  Pac.  265.  30  Pac  549; 
Himmdf^jiH  v.  Hi^.ry,  S4  CaL  IW,  23  Pac  1098.) 

SULLTVAX.  J. — This  is  an  action  to  recover  damages  al- 
leged to  have  be*^n  sn^rained  bv  the  pennanent  destruction  of 
about  thirty  acrps  of  the  respondent's  land  by  water  from 
a  waste-ditch  alleged  to  be  owned  by  the  appellant.  The  ac- 
tion was  tried  by  the  court  without  a  jury  and  judgment 
was  rendered  in  favor  of  the  respondent  for  $453.50.  The 
appeal  is  from  the  judgment 

Respondent  moves  to  strike  from  the  transcript  the  bill  of 
exceptions  for  the  reason  that  it  is  not  complete;  that  it  is 
a  skeleton  bill  of  exceptions  and  was  not  signed  by  the  trial 
judge  after  it  was  engrossed;  that  said  bill  of  exceptions 
has  inserted  therein  the  documents  entitled  ^'Defendant's 
Exhibits  3  and  4,"  which  documents  were  not  incorporated 
in  the  bill  of  exceptions  filed  in  the  trial  court  and  are  not 
incorporated  in  the  original  bill  of  exceptions  as  signed  by 
the  trial  judge. 

In  support  of  said  motion,  it  is  contended  that  the  original 
bill  of  exceptions  as  settled  by  the  judge  did  not  contain  said 
exhibits  3  and  4;  that  this  court  has  no  means  of  knowing 
that  said  exhibits  are  true  and  correct  copies  of  the  originals. 
It  appears  that  the  action  was  tried  on  an  amended  complaint 
and  during  the  trial  the  defendant  offered  in  evidence  the 
original  complaint  which  was  marked  ''Defendant's  Exhibit 
3."    And  it  further  appears  that  defendant  demurred  to  the 
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original  complaint,  which  demurrer  was  also  offered  in  evi- 
dence on  the  trial  and  identified  and  marked  as  **  Defend- 
ant's Exhibit  4,"  and  on  the  trial  the  court  refused  to  ad- 
mit said  exhibits.  In  the  bill  of  exceptions  settled  by  the 
court,  those  two  exhibits  were  not  inserted,  but  in  the  bill  it 
was  stated  that  said  complaint  and  demurrer  were  offered  in 
evidence,  and  under  objection  the  court  refused  to  admit 
them,  and  the  places  in  said  bill  where  said  exhibits  were 
to  be  inserted  were  indicated  in  the  bill  as  settled  and  al- 
lowed. Said  exhibits  were  fully  identified  in  the  bill  of 
exceptions  just  preceding  where  they  were  to  be  inserted. 
It  appears  to  us  that  the  identification  of  said  exhibits  is  so 
certain  and  complete  as  to  admit  of  no  question  as  to  the 
identity  of  the  particular  papers  to  be  inserted,  which  papers 
were  a  part  of  the  files  of  this  case. 

We  recognize  the  rule  that  no  part  of  the  contents  of  the 
bill  of  exceptions  should  rest  upon  the  discretion  of  the  clerk 
01  on  the  recollection  of  the  judge  or  counsel,  but  every  part 
of  it  must  be  made  specific  and  certain.  Then  the  question 
arises  under  our  practice,  in  order  to  insure  the  required 
certainty,  is  it  essential  that  everything  be  written  out  in  full 
in  the  statement  or  bill  of  exceptions?  Must  every  document 
or  paper  filed  in  the  case  desired  to  be  contained  in  such  bill 
be  copied  into  the  bill  before  the  judge's  signature  settling 
the  same  is  attached  thereto?  We  concede  that  the  judgi^ 
settling  the  bill  might  require  that  to  be  done  and  refuse 
to  settle  the  bill  until  it  is  done.  In  discussing  this  question, 
the  supreme  court  of  Kansas  in  Atchison  &  N.  JR.  B.  Co.  v. 
Wagner,  19  Kan.  335,  said: 

*'But  to  insure  this  certainly,  is  it  essential  that  every- 
thing be  written  out  in  full,  every  document  and  writing 
copied  into  the  bill  before  signature!  Such  appears  to  be 
the  import  of  some  of  the  authorities  cited;  but  that  seems 
to  us  unnecessary  stringency,  and  to  impose  needless  clerical 
labor.  Where  a  deposition  or  other  writing  is  to  be  made 
a  part  of  a  bill,  it  can  be  referred  to  with  such  marks  of 
identification  as  to  exclude  all  doubt.  That  surely  ought  to 
be  sufficient^  and  so  we  think  the  better  authorities  hold." 
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In  the  case  at  bar,  the  complaint  and  demurrer  referred 
to  were  so  identified  as  to  exclude  all  doubt  of  what  papers 
were  referred  to.  (See  Oarrett  v.  Chamberlain,  94  111.  588.) 
The  supreme  court  of  Kentucky  in  Oarroti  v.  Ratliff,  83  Ky. 
384,  in  discussing  this  question  and  also  the  question  of  mis- 
takes in  the  papers  so  referred  to  in  a  bill  of  exceptions,  said: 

**This  was  the  proper  way  of  making  out  the  bill,  and 
when  counsel  attempts  to  show  a  failure  of  the  clerk  to 
identify  the  instructions  when  making  up  the  record,  they 
must  come  with  an  afBdayit  showing  that  the  instructions 
found  in  the  bill  were  not  those  given  or  refused.  {Meaux 
v.  Jfeatix,  81Ky.  475.)" 

In  Alabama  etc.  B.  R.  Co.  v.  Dobbs,  101  Ala.  219, 12  South. 
770,  the  court  said: 

^'We  settled  the  principle  in  the  beginning,  and  have  not 
departed  from  it  since,  that,  'when  a  document  is  sought  to  be 
made  a  part  of  the  bill  of  exceptions  by  reference,  and  not  by 
copy,  it  must  be  so  described  by  its  date,  amount,  parties  or 
other  identifying  features,  that  the  transcribing  officer  can, 
unaided  by  memory,  readily  and  with  certainty  determine, 
from  the  description  itself,  what  document  or  paper  is  re- 
ferred to,  without  room  for  mistake.'  " 

In  the  case  at  bar  there  is  no  contention  that  the  exhibits 
inserted  were  not  the  proper  and  correct  exhibits.  In  Sproii 
V.  New  Orleans  Ins.  Assn.,  53  Ark.  215,  13  S.  W.  799,  the 
court  said: 

'*If  there  is  no  denial  of  their  identity,  instructions  num- 
bered and  indorsed,  'Instructions  for  plaintiff,'  and  left  in 
the  custody  of  the  clerk,  are  sufficiently  identified  by  direc- 
tion in  the  skeleton  bill  of  exceptions  for  the  derk  to  copy 
'plaintiff's  instructions.'  " 

The  cases  of  Pence  v.  Lemp,  4  Ida.  526,  43  Pac.  75,  and 
Haiiabaugh  v.  Vollmer,  5  Ida.  23,  46  Pac.  831,  are  not  in 
point  in  this  case.  In  the  Pence-Lemp  case,  there  were  thirty- 
seven  pages  of  proposed  amendments  to  the  statement  which 
bad  not  been  engrossed  in  the  statement  and  were  entirely 
disconnected  from  what  purported  to  be  the  statement  on 
motion  for  a  new  triaL    In  the  Hattabaugh-Yolhner  case,  the 
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cotirt  held  that  when  amendments  were  oflfered  and  allowed 
to  a  proposed  statement,  such  statement  as  amended  must  be 
engrossed  before  the  court  will  consider  it.  Neither  of  those 
cases  are  in  point  here.  A  statement  to  which  thirty-seven 
pages  of  amendments  have  been  offered  and  not  thereafter 
engrossed  is  very  different  from  a  statement  or  bill  of  ex- 
ceptions that  is  complete  and  in  proper  order,  except  as  to 
inserting  certain  papers  that  have  been  expressly  and  clearly 
identified  and  marked  as  ''exhibits"  on  the  trial  of  the  case 
and  directed  to  be  inserted  in  such  statement  or  bill.  The 
motion  is  denied. 

It  appears  from  the  record  that  this  action  was  commenced 
by  filing  the  complaint  on  December  18,  1905 ;  that  thereafter 
a  demurrer  to  said  complaint  was  filed  based  on  several  differ- 
ent grounds  as  to  the  sufficiency  of  the  complaint,  its  uncer- 
tainty, and  that  it  did  not  appear  from  the  allegations  of 
said  complaint  that  the  damages  alleged  had  accrued  within 
three  years  immediately  prior  to  the  commencement  of  the 
action,  which  demurrer  was  sustained,  and  thereafter  re- 
spondent filed  an  amended  complaint.  The  only  difference 
between  the  amended  complaint  and  the  original  complaint 
was  that  in  the  original  complaint  it  was  alleged  that  the 
damages  had  accrued  within  the  five  years  immediately  pre- 
ceding the  commencement  of  the  action,  and  in  the  amended 
complaint  it  was  alleged  that  the  damages  accrued  between 
December  20,  1902,  and  the  time  of  commencing  this  action. 
It  appears  that  the  court  sustained  the  demurrer  to  the 
original  complaint  on  the  ground  that  such  damages  as 
were  involved  in  this  case  must  have  accrued  within  three 
years  prior  to  the  commencement  of  the  action,  or  the  action 
will  be  barred  by  the  statute  of  limitations,  and  it  appears 
that  the  amended  complaint  alleged  that  the  damages  accrued 
within  three  years  of  the  time  of  the  commencement  of  the 
action. 

The  answer  to  the  amended  complaint  put  in  issue  all  of 
the  material  allegations  thereof,  except  the  incorporation  of 
the  appellant  and  the  ownership  of  the  main  canal,  and  it  was 
averred  that  the  damages,  if  any,  had  been  sustained  long 
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ph  >r  to  the  per!.^i  »!iw»»red  by  the  aeti^m,  and  that  the  waste- 
diti.-li  rpferr^d  to  ki<i  b<?en  managed^  operated  and  used  to 
the  same  extent  and  in  the  same  manner  during  the  ten  years 
imr!THi:.i*t»!7  pr»>i.-eii:n?  the  eommeneement  of  the  action  as 
it  had  darlrvr  tre  thr»>e  years  immediately  preceding  the  com- 
ment vn:*^nt  of  the  action,  and  that  the  land  claimed  by  the 
resr*M:dent  to  have  been  damaged  had  been  in  the  same  con- 
dition liTirin:;  the  three  years  that  it  had  daring  the  ten 
years  referred  to. 

Four  aflBmiative  defenses  were  set  out  in  the  answer,  rais- 
in? the  que'^tim  that  the  action  was  barred  by  the  statute 
of  limitations. 

It  is  aUe^ed  in  the  amended  complaint  that  about  thirty 
acres  of  said  land  was  "permanently"  destroyed  by  the 
water  escaping  from  said  waste-ditch  thereon.  This  allega- 
tion was  denied  and  appellant  averred  in  its  answer  that  not 
to  exceed  fourteen  and  four-tenths  acres  of  said  land  had 
been  flooded  by  said  waters. 

Upon  the  issues  thus  made,  the  cause  was  tried  by  the 
court  without  a  jury,  and  judgment  was  entered  in  favor 
of  the  plaintiff  for  ^53.50  as  the  damages  sustained  by  him. 

The  errors  assigned  are  based,  first,  on  the  ground  that 
the  court  failed  to  find  upon  all  of  the  material  issues  raised 
by  the  pleadings,  and,  second,  that  it  erred  in  rejecting  the 
original  complaint  in  the  action  and  a  demurrer  thereto  when 
offered  in  evidence  on  the  trial  by  the  defendant. 

In  order  to  determine  the  first  specification  of  error,  we 
must  first  determine  the  material  issues  in  the  ease  raised  by 
the  pleadings.  This  is  an  action  at  law  to  recover  damages 
alleged  to  have  been  sustained  by  reason  of  the  negligent  con- 
struction of  a  waste-ditch  alleged  to  belong  to  the  appellant, 
and  by  reason  of  water  escaping  from  said  waste-ditch  over 
and  upon  the  land  of  the  respondent  in  damaging  quantities, 
which  resulted  in  forming  ponds  or  lakes  on  said  land,  and  it 
is  alleged  that  it  filtered  and  seeped  through,  down,  into, 
under  and  upon  the  said  land  of  the  plaintiff,  and  made  the 
same  wet  and  swampy  and  caused  alkali  and  other  bases  to 
arise  and  appear  in  damaging  quantities  upon  the  surfaco 
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of  said  land,  and  caused  tales  and  other  noxious  weeds  to 
grow  upon  said  land,  ''thereby  and  by  reason  of  any  and  all 
of  which  the  said  thirty  acres  of  plaintiff's  land  have  been 
And  are  rendered  incapable  of  cultivation,  and  their  use  and 
profit  to  plaintiff  permanently  destroyed  to  his  dama^^e  in  the 
sum  of  $2,500." 

It  is  first  contended  that  the  court  neglected  entirely  to 
find  upon  any  of  the  affirmative  defenses  set  out  in  the  an- 
swer. In  substance,  the  court  found  as  follows:  That  the 
defendant  operated  and  owned  the  drain  ditch  mentioned  in 
the  complaint,  and  that  during  the  three  years  ''last  past" 
large  and  dangerous  quantities  of  surface  water  drained  into 
defendant's  main  canal,  and  that  defendant  owned  and 
operated  the  waste-gate  mentioned  in  the  complaint,  and  that 
it  had  been  its  uniform  custom  and  practice  during  the  snow 
and  rainy  season,  preceding  the  commencement  of  the  action. 
to  leave  said  waste-gate  open  in  such  a  manner  that  all  of 
the  surface  water  running  into  said  canal  above  said  waste- 
gate  would  and  did  flow  out  through  said  waste-gate  into 
said  waste-ditch;  that  in  the  fall  of  1898  the  defendant  at- 
tempted to  and  did  partially  construct  said  waste-ditch  from 
said  waste-gate  for  the  purpose  of  carrying  the  waste  water 
to  Snake  river,  and  that  said  waste-ditch  was  constructed 
by  defendant  in  a  careless,  negligent  and  unworkmanlike 
manner,  and  always  has  been  and  now  is  wholly  insuflScient 
in  size  and  carrying  capacity  to  convey  the  waste  and  sur- 
face water  which  flows  from  said  canal  through  said  waste- 
4'ate;  that  the  water  flowing  in  said  waste-ditch  flowed  out 
and  over  the  banks  thereof  and  backed  up,  over  and  upon  the 
said  land  of  plaintiff;  and  further  found  in  the  language  of 
the  third  paragraph  of  the  amended  complaint,  as  follows : 

"That  on  frequent  and  divers  times  during  the  snow  and 
rain  seasons,  from  December  20,  1902,  the  defendant  has 
negligently,  carelessly  and  wrongfully  opened  the  said  waste- 
gate  and  permitted  large  and  dangerous  quantities  of  flood 
water  running  in  the  said  canal  to  escape  therefrom  into  the 
said  waste-ditch,  which  water  was  carried  through  said  waste- 
ditch,  80  carelessly  and  negligently  constructed  by  defendant 
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as  aforesaid,  and  said  water  dischai^ed  from  said  waste-ditch 
over  and  upon  the  said  land  of  plaintiff;  that  on  frequent 
and  divers  occasions  during  each  and  every  year  from  Decem- 
ber 20,  1902,  and  during  the  irrigating  season  of  each  and 
every  of  the  said  years,  the  defendant  has  carelessly,  negli- 
gently and  wrongfully  opened  the  said  waste-gate  and  per- 
mitted and  allowed  large  and  dangerous  quantities  of  water 
running  in  said  canal  to  escape  therefrom  into  the  said 
waste-ditch,  which  water  was  carried  through  said  waste-ditch, 
and  was  discharged  over  and  upon  and  flowed  over  and  upon 
the  said  land  of  plaintiff  to  his  great  damage  and  injury." 

And  by  the  fourth  finding  of  fact,  the  court  found  that  the 
plaintiff  was  the  owner  of  the  land  described  in  the  complaint, 
and  also  found,  in  the  language  of  the  seventh  paragraph  of 
the  complaint,  as  follows: 

''That  at  frequent  and  divers  times,  during  each  and 
every  year  from  December  20,  1902,  defendant  has  turned 
large  and  dangerous  quantities  of  water  from  its  said  canal 
into  the  said  waste-ditch,  and  that  said  water  so  turned 
out,  by  reason  of  the  careless,  negligent  and  faulty  manner 
in  which  the  said  waste-ditch  was  built  and  constructed  and 
maintained  by  defendant  as  aforesaid,  has  at  each  and  all 
of  said  times  flowed  out  of  said  waste-ditch  over,  upon  and  to 
the  said  land  of  the  plaintiff;  that  said  water  from  the 
said  waste-ditch  has  formed  into  ponds  or  lakes  on  the  said 
land  of  plaintiff  and  has  filtered  and  seeped  through,  down 
to,  under,  in  and  upon  the  said  land  of  plaintiff  and  made  the 
same  wet  and  swampy,  has  caused  alkali  and  other  bases  to 
rise  and  appear  in  damaging  quantities  upon  the  surface  of 
said  land  and  has  caused  large  acres  of  tules  and  other  noxious 
weeds  to  grow  upon  said  land." 

And  by  its  fifth  finding  of  fact  the  j^ourt  found  as  follows: 

''That  by  reason  of  the  facts  aforesaid,  the  court  finds  that 
the  lands  of  the  plaintiff  described  in  his  amended  complaint 
have  been  damaged  by  the  defendant  in  the  sum  of  four 
hundred  and  fifty-three  and  50/100  dollars." 

These  findings  clearly  indicate  that  the  court  sustained  the 
allegations  of  the  complaint  except  as  to  the  amount  of  dam- 
ages done  and  the  permanent  destruction  of  said  land. 


Digitized  by 


Google^ 


March,  1908.]     Shurtlifp  v.  Extension  Ditch  Co.         425 

Opinion  of  the  Court — Sullivan,  J. 

It  will  be  observed  from  the  findings  above  quoted  that 
the  court  finds  in  effect  that  said  lands  described  in  the  com- 
plaint have  been  damaged  in  the  amount  of  $453.50  by  the 
water  escaping  from  said  waste-ditch  and  flooding  the  same 
since  December  20,  1902,  through  the  carelessness  or  negli- 
gence of  the  defendant.  The  court  thus  finds  that  the  dam- 
ages for  which  the  judgment  is  given  accrued  during  the 
three  years  immediately  preceding  the  commencement  of  the 
action,  and  thus  finds  against  the  defendant  on  the  issue 
raised  by  the  defendants  based  on  the  statute  of  limitations. 
While  the  court  did  not  in  terms  find  that  this  action  was  not 
barred  by  the  statute  of  limitations,  it  does  find  that  the 
damages  for  which  the  judgment  was  entered  accrued  within 
that  period  and  thus  negatives  the  defense  of  the  statute  of 
limitations. 

There  was  an  issue  as  to  the  number  of  acres  flooded  and 
damaged,  the  plaintiff  alleging  that  there  were  about  thirty 
acres  thus  ** permanently  destroyed,"  and  the  defendant  con- 
tended that  there  were  not  to  exceed  fourteen  and  four-tenths 
so  flooded,  and  averred  that  no  damage  whatever  was  done. 

The  fourth  finding  of  fact  is  copied  from  the  seventh 
paragraph  of  the  complaint,  but  there  is  omitted  from  said 
finding  the  following  allegation  of  said  paragraph,  to  wit: 
**  Thereby  and  by  reason  of  any  and  all  of  which  the  said 
thirty  acres  of  plaintiff's  land  have  been  and  are  rendered 
incapable  of  cultivation,  and  their  use  and  profit  to  plaintiff 
permanently  destroyed  to  his  damage  in  the  sum  of  $2,500." 
And  in  place  thereof,  the  court  found  that  said  lands  have 
been  damaged  in  the  sum  of  $453.50,  thus  clearly  indicating 
that  the  damage  was  not  for  the  permanent  destruction  of  said 
land,  but  for  permanent  or  temporary  injury  to  it.  It  nega- 
tives the  allegation  of  permanent  destruction.  The  answer 
denied  any  injury  whatever.  Under  the  pleadings,  the  court 
might  have  entered  judgment  for  permanent  destruction,  or 
permanent  or  temporary  injury  to  said  land,  if  the  evidence 
established  either. 

But  it  is  contended  there  is  a  different  rule  for  assessing 
damage  where  the  injury  is  of  a  permanent  character  and 
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where  the  injury  is  only  temporary,  and  that  the  findings, 
conclusions  and  judgment  ought  to  show  which  rule  the  court 
applied  to  the  facts  in  this  case.  It  is  argued  that  if  the 
court  in  fact  found  permanent  injury  and  applied  the  rule 
for  assessing  damages  applicable  to  temporary  injury,  then 
the  judg:ment  should  be  reversed.  Or,  in  case  the  court  in- 
tended to  find  that  said  land  was  only  temporarily  injured 
and  applied  the  rule  for  assessing  damages  for  permanent 
injury,  the  judgment  ought  to  be  reversed;  and  that  for  those 
reasons,  the  appellant  has  a  right  to  know  which  rule  of  dam- 
ages the  court  applied  to  the  facts  of  this  case.  The  answer 
to  this  contention  is  that  the  transcript  does  not  contain  the 
evidence,  and  it  does  not  appear  to  this  court  whether  the 
evidence  shows  permanent  or  temporary  injury.  That  being 
true,  this  court  must  presume  that  the  trial  court  applied 
the  correct  rule  for  assessing  damages  upon  the  facts  as  es-. 
tablished  by  the  evidence.  If  the  appellant  had  brought  the 
evidence  to  this  court,  and  it  clearly  appeared  therefrom  that 
the  court  had  applied  the  wrong  rule  for  assessing  damages, 
that  could  be  corrected ;  but  in  the  present  state  of  the  record, 
this  court  must  presume  that  the  trial  court  applied  the 
proper  rule  in  assessing  damages. 

It  is  contended  that  the  court  made  no  conxslusions  of  law, 
and  that  is  assigned  as  error.  We  find  in  the  record  a  conclu- 
sion of  law  immediately  following  the  findings  of  fact,  and 
apparently  a  part  of  the  judgment-roll,  but  it  is  not  signed 
by  the  judge.  Under  the  provisions  of  sec.  4406,  Rev.  Stat., 
upon  a  trial  by  the  court  its  decision  must  be  given  in  writ- 
ing, and  under  the  provisions  of  sec.  4407,  Eev.  Stat.,  the 
facts  so  found  and  the  conclusions  of  law  must  be  separately 
stated.  By  the  terms  of  said  sections,  the  judge  is  not  re- 
quired to  sign  such  findings  and  conclusions,  but  it  is  cus- 
tomary to  do  so.  In  Oainsley  v.  Oainsley  (Gal.),  44  Pac.  456, 
it  was  contended  that  there  were  no  written  conclusions  of 
law  distinct  from  the  judgment  itself  and  that  for  that  rea- 
son the  judgment  could  not  stand.    The  court  said: 

*'In  this  case  the  judgment  fully  expresses  the  conclusions 
of  law  and  having  been  attached  to  the  statement  of  facts 
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found  and  filed  at  the  same  time,  there  was  no  necessity  for 
any  other  statement  of  the  conclusions  of  law." 

So  in  the  case  at  bar,  the  finding  of  facts  signed  by  the 
judge,  the  conclusion  of  law  not  signed  by  him  and  the 
formal  judgment  signed  by  him,  were  all  filed  at  the  same 
time  and  were  sufficient  to  clearly  show  the  conclusion  of 
larw  which  the  court  drew  from  the  findings. 

It  appears  that  in  the  original  complaint,  it  was  alleged 
that  the  damages  accrued  to  said  land  from  the  year  1898 
to  the  commencement  of  this  action,  which  was  December 
18,  1905.  A  demurrer  to  said  complaint  was  interposed, 
raising  the  question  of  statute  of  limitations,  which  demurrer 
was  sustained  by  the  court  and  the  amended  complaint  on 
which  this  action  was  tried  was  thereafter  filed.  The  only 
change  in  the  amended  complaint  was  the  allegation  that  the 
.  damages  had  accrued  to  said  land  during  the  period  of  three 
years  immediately  preceding  the  commencement  of  the  action. 
During  the  trial  of  the  cause,  the  appellant  offered  in  evi- 
dence said  original  complaint  and  the  demurrer  thereto,  for 
the  purpose,  no  doubt,  of  contradicting  that  allegation  of  the 
amended  complaint  which  avers  that  the  damages  had  ac- 
crued to  said  land  subsequent  to  December  20,  1902.  The 
court  refused  to  admit  in  evidence  said  complaint.  This  was 
clearly  error.  It  is  true  the  complaint  was  sworn  to  by  the 
attorney  and  not  by  the  plaintiff,  but  that  makes  no  difference. 
The  complaint  ought  to  have  been  admitted,  and  then  if  the 
respondent  desired  to  make  any  explanation  of  the  allega- 
tions contained  in  said  complaint,  he  should  have  been  per- 
mitted to  do  so.  In  2  Wigmore  on  Evidence,  sec.  1067,  it  is 
said: 

**When  a  pleading  is  amended  or  withdrawn,  the  super- 
seded portion  disappears  from  the  record  as  a  judicial  ad- 
n)ission,  limiting  the  issues  and  putting  certain  facts  beyond 
dispute.  Nevertheless,  it  exists  as  an  utterance  once  seriously 
made  by  the  party,"  and  for  certain  purposes  may  be  ad- 
mitted in  evidence.  And  in  Bloomingdale  v.  Du  BeU^  1  Ida. 
33,  the  court  said: 
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"It  will  not  do  to  say  that  these  matters  of  excuse  or  of 
discharge  were  struck  out  of  the  answer  (by  amendment)  and 
should  not  have  been  considered.  They  were  still  admis- 
sions, ....  and  were  as  much  evidence  to  be  considered  as 
any  other  admissions." 

To  the  same  effect  is  Pence  v.  Sweeneyr,  3  Ida.  181,  28  Pac. 
413.  However,  the  case  was  tried  by  the  court  without  a  jury 
and  the  plaintiff  testified  on  his  own  behalf  and  testified  as 
follows : 

'*Q.  In  your  original  complaint  in  this  case,  you  alleged, 
did  you  not,  that  this  damage  from  this  overfiow  had  been 
taking  place  annually  for  the  last  five  years  last  pastt 

**By  Mr.  Fraser:  Mr.  Shurtliff  had  no  knowledge  of  that 
I  verified  it 

**By  Mr.  Haga  to  the  witness:  Q.  You  gave  the  facts,  did 
you  nott 

"Witness:  A.  I  think  I  told  Mr.  Praser  there  had  been 
times  in  the  spring  for  the  last  five  years  since  they  quit 
cleaning  out  that  waste-ditch  that  the  water  overflowed  my 
land." 

The  court  thus  had  evidence  before  it  that  plaintiff  had 
told  his  attorney  that  water  had  overflowed  said  waste-ditch 
and  flooded  his  land  for  the  five  years  immediately  preceding 
the  commencement  of  this  action,  that  being  the  admission  of 
respondent  which  appellant  desired  to  show  by  the  intro- 
duction of  said  complaint  which  contradicted  his  statement 
made  in  the  amended  complaint.  Thus  the  same  result  was 
accomplished  that  would  have  been  had  the  complaint  been 
admitted.  For  that  reason,  the  refusal  of  the  court  to  receive 
in  evidence  said  complaint  was  not  reversible  error. 

The  judgment  is  affirmed,  with  costs  in  favor  of  respondent 

Ailshie,  C.  J.,  and  Stewart,  J.,  concur. 
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(March  3,  1908.) 

PRANK   a    GILBERT    et   al.,    Appellants,  v.    CANTON 
COUNTY  et  al.,  Respondents. 

[94  Pae.  1027.] 

Boards  of  Countt  Commissioners — Sessions  or — ^REOuTiAB,  Ad- 
JOUBNSD,  Special — ^Noticb  of — ^Business  to  be  Tbslnsacted  at — 
What  Must  be  Specified. 

1.  Under  sees.  1755,  1756  and  1757,  Bey.  Stat,  regular,  ad- 
journed and  special  meetings  of  the  boards  of  county  commis- 
fiioners  are  provided  for. 

2.  The  time  for  holding  the  regular  meetings  is  fixed  hf  the. 
provisions  of  see.  1755,  Bev.  Stat. 

8.  Adjourned  meetings  of  the  board  maj  be  provided  for  and 
fixed  bj  the  board  when  in  session  by  an  order  of  the  board  duly 
entered  on  the  record,  in  which  must  be  specified  the  character 
of  the  business  to  be  transacted  at  such  meeting  and  none  other 
than  that  specified  can  be  legaSy  transacted. 

4.  A  special  meeting  of  the  board  may  be  ordered  by  a  majority 
of  the  board.  Such  order  must  be  entered  of  record  and  five  days' 
notice  thereof  must  be  given  to  the  member  not  joining  in  the 
order.  Such  order  must  specify  the  business  to  be  transacted  at 
flueh  special  meeting,  and  none  other  than  that  specified  ean  be 
legally  transacted. 

5.  Under  the  provisions  of  see.  1758,  the  clerk  is  required  to  give 
five  days'  public  notice  of  all  speeial  or  adjourned  meetings,  stat- 
ing the  business  to  be  transacted,  by  posting  three  notices  in  con- 
spicuous places,  one  of  which  shall  be  at  the  courthouse  door. 

6.  The  following  order  held  to  be  an  order  for  an  adjourned 
meeting,  to  wit:  ''On  motion  the  board  adjourned  until  November 
1st,  1906,  for  the  purpose  of  allowing  claims  for  county  court- 
house construction,  and  any  other  regular  business  which  the  board 
nay  choose  to  take  up.'' 

7.  Held,  that  five  days'  publie  notice  of  said  adjourned  meeting 
was  not  given,  and  for  that  reason  no  business  could  legally  be 
transacted  thereat  by  the  board. 

8.  Held,  that  an  adjournment  of  the  board  at  said  pretended 
meeting  on  the  1st  of  November,  1906,  to  the  21st  of  November, 
lf06,  would  not  transform  or  change  said  pretended  adjourned 
meeting  to  a  regular  meeting  of  the  board. 

9.  Eeld,  that  the  board  had  no  jurisdiction  to  hold  meetings  on 
November  1st  and  21st. 

(Syllabus  by  the  court.) 
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A>"4'i;nrTi£  fir  A3U«iIa3£L 

A»rl  c  t:  r»>rrii:i  rhe  b:«ir-i  'f  jiirLiirj  •jtjciniissiocere  from 
apTiinz  AH'i  **ll.r_r  n»»irr:iiMe  (>:c.ii  f.r  the  parp»<5e  of 
ri-.:.-^    &    cr.  i^-*.    J'lijzied    fjr    lie     re^icdent.    ^d- 

^.  A.  S::-^.  ir!  J:fc3  F.  3r.-LA:ie,  fr  Apr^rantsL 

*'A  tr.-iri  :f  ^Tzini-^i-'cers  b  a  th'tonal  created  by  stat- 
t:*^  TTiti  I'.Tr.Ttetl  jnrisi.  rTioa  and  orily  ^'i&n- judicial  powers, 
and  *an:::t  prc«!'ri?*i  ei.^rrt  in  stir^t  a*!eordanee  with  the  mode 
proTiI-r^i  bj  «*i':-ite.  It  Jlis  no  r:^ht  or  anthorifsr  to  adopt 
any  other  m.  d*?  than  thit  req:iir^I  and  provided  by  statute." 
(D\-y^r  r.  C  •..  .rt,  5  lix  4*: 7.  49  Pae.  409;  Gorman  v. 
C:n wv  rf..  1  lia.  o5Si  11  Cye.  3'JS;  7  Am.  k  Eng.  En^.  Law, 
2d  ed..  ?S3:  /oi?'  •.*;ii  r.  Eurtka  Co..  12  Xer.  2S.) 

County  boards  can  sp-rak  only  through  their  records.  The 
va^!•i::y  of  thrir  pn>.*€r^l:r.r^  must  appear  from  their  records, 
and  can  te  sh:>wTi  in  no  other  way.  {Bihy  r.  Ptttis  Co.j  96 
Mo.  31S.  9  S.  W.  9: -5:  Phdan  r.  Sam  Francisco,  6  CaL  531; 
Conger  v.  Comwrs.,  5  Ida.  347,  48  Pac.  1064;  Polly  v.  Hop- 
Tcins,  74  Tex.  145.  11  S.  W.  10;^) 

The  action  of  the  board  in  ordering  the  issuance  and  sale 
of  bonds  is  void  because  made  without  proof  of  jurisdictional 
facts.  (Johnson  f.  Eureka  Co,,  12  Xev.  28;  Bhode  r.  David. 
2  InA  53;  State  v.  Ormshy  County  Commrs.,  6  Nev.  95.) 

The  bond  proceedings  were  all,  subsequent  to  the  approval 
of  the  petition,  taken  at  adjourned  meetings  of  which  no 
notice  was  posted  as  required  by  law,  (Sees.  1755, 1756, 1757, 
and  1758,  Rev.  Stat. ;  2  Am.  &  Eng.  Ency.  Law,  2d  ed.,  979- 
981;  People  v.  Dunn,  89  Cal.  228,  26  Pac.  761;  Tierney  v. 
Brown,  67  Miss.  109,  6  South.  737;  El  Dorado  County  v.  Seed, 
11  Cal.  130;  Ooedgen  v.  Manitowoc  Co.,  10  Fed.  Gas.  5501,  2 
Biss.  328.) 
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Argument  for  Bespondents. 

J.  J.  Guheen,  Atty.  Gen.,  O.  M.  Van  Duyn,  Pros.  Atty., 
and  Smith  &  Scatterday,  for  Respondents. 

If  it  can  be  gathered  from  the  records,  either  by  express 
statements  therein  or  by  expression  of  subsequent  acts  of  the 
commissioners,  that  they  had  relied  upon  and  acted  upon  a 
matter  as  having  been  done,  even  though  the  minutes  do  not 
show  that  they  had  made  an  express  finding  of  fact  that  the 
same  had  been  done,  then  such  is  sufficient  to  show  jurisdic- 
tion. {County  of  Canyon  v.  Toole,  8  Ida.  508,  69  Pac.  320; 
Humboldt  Co.  v.  Dinsmore,  75  CaL  604,  17  Pac.  710;  State 
V.  Crawford  County  Supervisors,  39  Wis.  596 ;  Bank  v.  Band- 
ridge,  12  Wheat.  (U.  S.)  64,  6  L.  ed.  552.) 

It  is  the  duty  of  the  courts  to  so  construe  statutes  as  to 
make  them  effect  their  evident  purpose,  and  harmonize  their 
various  provisions  with  one  another,  and  when  the  applica- 
tion of  these  rules  still  leaves  a  question  of  doubt,  the  prin- 
ciples of  justice  and  reason  must  determine  the  doubt. 
(Lamkin  v.  Sterling,  1  Ida.  92;  Oregon  Street  Line  Ry,  Co. 
V.  Teates  etc.,  2  Ida.  397,  17  Pac.  457.) 

All  laws  relating  to  the  same  subject  matter  must  be  con- 
strued in  pari  materia.  {Rankin  v.  Jauman,  4  Ida.  394,  39 
Pac.  1111 ;  Dunlap  v.  Pattison,  4  Ida.  473,  95  Am.  St.  Rep. 
140,  42  Pac.  504.) 

A  regular  meeting  of  the  board  may  be  continued  until  all 
the  business  is  disposed  of,  and  until  the  opening  day  of  the 
subsequent  term.  {State  v.  Board  of  Commrs.,  22  Nev.  15, 
34  Pac.  1057.)  That  the  board  can  adjourn  from  week  to 
week,  or  from  month  to  month,  is  clearly  the  meaning  of  our 
statute.  (Sec.  1755,  Rev.  Stat.;  Ex  parte  Mirande,  73  Cal. 
365,  14  Pac.  888.) 

The  records  show  that  the  board  had  been  in  session  from 
time  to  time  and  continuously  since  the  opening  day  of  the 
October  term,  1906.  Perhaps  the  record  does  not  show  for 
what  purpose,  but  it  is  implied  in  the  order  made  October 
17,  1906. 

There  are  two  constructions  which  can  be  placed  on  the  lan- 
.^age  used  in  the  order  referred  to,  but  the  construction 
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which  will  mrt^-t  nearlj  earnr  oat  the  inteDtion  of  the  board 
and  the  will  of  the  people  of  the  county  should  be  adopted. 


SULLIVAN,  J. — ^This  aetioo  was  eommeneed  by  the  ap- 
pellant a  citizen  and  taxpayer  of  Canyon  eounty,  to  re- 
strain the  defendants,  who  eompriae  the  board  of  eononis- 
SKMiers  of  said  county,  from  issuing  and  selling  negotiable 
coupon  bonds  of  that  county  for  the  purpose  of  raising  funds 
with  which  to  build  a  bridge  across  the  Boise  riy«  at  Notos 
in  said  county. 

The  general  ground  of  the  eomplaint  is  that  the  oonmiis- 
aimiers  have  not  followed  the  provisions  of  the  statute  which 
should  govern  their  actions  in  such  matters,  and  that,  oonae- 
quentiy,  th^  are  without  jurisdiction  to  issue  and  sell  such 
bonds.  Hie  action  was  tried  on  the  eomplaint  and  answer 
and  judgment  was  entered  in  favor  of  the  defendants,  deny- 
ing the  relief  prayed  for.  This  appeal  is  from  ihe  judg- 
ment. 

It  appears  from  the  record  that  on  July  18, 1906,  a  x>etition 
in  proper  form  was  presented  to  the  board  praying  for  the 
construction  of  a  wagon  bridge  by  the  county  over  Boise 
river  near  the  town  of  Notus  in  said  county.  The  commis- 
sioners considered  the  petition  and  made  the  proper  order 
declaring  that  such  bridge  was  a  public  necessity  and  that 
the  cost  thereof  would  be  $12,000,  and  fixed  October  11,  1906, 
as  the  date  of  hearing  the  petition.  Proper  notice  thereof 
was  ordered  to  be  published  and  was  published  in  the  **  Cald- 
well Tribune,'*  a  newspaper  published  in  said  county,  for 
more  than  thirty  days  prior  to  the  date  of  hearing.  However, 
proof  of  such  publication  was  not  made  and  filed  until 
April  27,  1907.  On  October  11,  1906,  the  board  convened 
in  regular  session  and  the  matter  of  said  bridge  came  on  for 
hearing.  No  objection  was  made  thereto  and  the  board  or- 
dered that  the  prayer  of  the  petition  be  granted  and  that 
proceedings  be  had  for  the  construction  of  the  bridge  as 
prayed  for.  The  board  further  found  that  the  cost  of  said 
bridge  would  not  exceed  $12,000,  and  accepted  plans  and 
specifications  for  the  construction  of  the  same  which  had 
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been  prepared  by  the  county  surveyor.  Notice  calling  for 
bids  for  the  construction  of  said  bridge  was  ordered  published 
and  was  published.  Said  notice  stated  that  the  bids  would  be 
opened  on  November  21,  1906.  The  board  continued  in  regu- 
lar session,  adjourned  from  day  to  day,  until  October  17th, 
on  which  day  an  order  was  made  and  entered  that  the  board 
adjourn  until  November  1,  1906.  Said  order  is  as  follows: 
^'On  motion  the  board  adjourned  until  November  1st,  1906, 
for  the  purpose  of  allowing  claims  for  courthouse  construc- 
tion and  any  other  regular  business  which  the  board  may 
choose  to  take  up."  On  the  1st  day  of  November  the  board 
met  and  the  following  order  was  made  and  entered  of  record : 
'*0n  motion  the  board  adjourned  until  November  21st,  1906, 
at  10  o'clock  A.  M."  For  neither  of  these  two  last-mentioned 
adjournments  was  any  notice  posted  as  required  by  sec.  1758, 
Bev.  Stat.  On  November  21st,  the  board  met  and  opened 
the  bids  received  for  the  construction  of  said  bridge  pursuant 
to  the  notice  above  referred  to.  The  board  proceeded  to  con- 
sider the  bids  submitted  and  let  the  contract  for  the  construc- 
tion of  said  bridge  for  the  sum  of  $17,832,  that  being  the 
lowest  and  best  bid  therefor.  Thereupon  the  board  made 
an  order  calling  for  a  bond  election,  submitting  the  question 
to  the  electors  whether  a  bond  issue  should  be  made  to  the 
amount  of  $18,000  for  the  construction  of  said  bridge.  No 
other  proceedings  relative  to  this  matter  were  taken  by  the 
board  until  January  3,  1907,  but  other  adjournments  were 
taken  by  said  board  between  the  21st  of  November  and  the 
3d  day  of  January,  and  no  business  was  specified  for  these 
adjournments,  nor  was  notice  thereof  posted  as  required  by 
sec.  1758,  Rev.  Stat,  for  adjourned  meetings.  The  bond  elec- 
tion was  held  on  December  29,  1906.  On  January  3d,  1907, 
the  board  met  as  a  board  of  canvassers,  canvassed  the  votes, 
and  declared  the  bond  issue  carried,  and  adjourned  sine  die. 
Subsequently,  proceedings  looking  to  the  sale  of  the  bonds 
were  had,  bids  were  received  and  a  bid  was  accepted  therefor, 
all  of  which  proceedings  are  set  forth  in  the  record,  none  of 
Tx'hich  proceedings  are  drawn  in  question  except  as  their 
validity  depends  on  the  proceedings  prior  to  the  election. 
Idaho,  Vol.  14r-2S 
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Upon  that  state  of  facts,  the  court  entered  judgment  in 
favor  of  the  defendant.  Four  errors  are  assigned:  1.  That 
the  court  erred  in  rendering  judgment  for  the  defendant; 
2.  The  court  erred  in  holding  as  a  matter  of  law  that  the 
board  of  commissioners  in  issuing  and  selling  said  bonds 
has  acted  legally  and  within  its  jurisdiction ;  3.  That  the  de- 
cision is  against  law;  and  4.  That  the  decision  is  not  jus- 
tified by  the  evidence. 

In  our  view  of  this  case  it  is  only  necessary  for  us  to  di- 
rectly pass  upon  the  second  error  assigned.  That  involves 
the  question  whether  the  board  acted  legally  and  within  its 
jurisdiction  in  issuing  and  selling  said  bonds.  It  is  con- 
tended by  counsel  for  appellant  that  it  did  not,  for  the  reason 
that  the  action  taken  by  the  board  on  the  1st  and  21st  of 
November,  1906,  was  illegal,  as  no  notice  of  such  meetings  was 
given  as  required  by  law.  It  is  contended  that  said  meetings 
were  adjourned  meetings  as  provided  by  sec.  1756,  Rev.  Stat., 
v/hich  section  is  as  follows : 

** Adjourned  meetings  may  be  provided  for,  fixed  and  held 
for  the  transaction  of  business  by  an  order  duly  entered  of 
record,  in  which  must  be  specified  the  character  of  business 
to  be  transacted  at  such  meetings,  and  none  other  than  that 
specified  must  be  transacted." 

The  order  made  on  October  17,  1906,  fixing  the  time  for  an 
adjourned  meeting  on  November  1,  1906,  expressly  provides 
that  said  adjourned  meeting  is  **for  the  purpose  of  allowing 
claims  for  courthouse  construction  and  any  other  regular 
business  which  the  board  may  choose  to  take  up."  The  only 
specification  made  in  said  order  is  the  '^  allowance  of  claims 
for  courthouse  construction,"  and  the  statement  in  said  order, 
to  wit,  *'any  other  regular  business  which  the  board  may 
choose  to  take  up"  is  not  a  sufScient  specification  under  the 
provisions  of  sec.  1756,  Rev.  Stat.,  and  is  mere  surplusage.  It 
will  be  observed  that  no  mention  is  made  in  said  specification 
of  any  proceedings  to  be  had  in  reference  to  the  construction 
of  said  bridge  or  of  any  election  for  the  purpose  of  voting 
bonds  or  of  anything  in  connection  therewith. 
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Under  the  provisions  of  our  statute,  three  kinds  of  board 
meetings  are  provided  for.  By  see.  1755,  Rev.  Stat.,  regular 
meetings  are  provided  for  and  are  required  to  be  held  at  the 
county  seat  on  the  second  Mondays  in  January,  April,  July 
and  October.  It  is  also  provided  in  that  section  that  such 
other  meetings  must  be  held  to  canvass  elections,  equalize 
taxation  and  other  purposes  as  are  prescribed  by  law  or  pro- 
vided by  the  board.  Sec.  1756  provides  for  adjourned  meet- 
ings and  is  above  quoted.  Sec.  1757  provides  for  special 
meetings  which  may  be  ordered  by  the  board.  Special  meet- 
ings may  be  ordered  by  a  majority  of  the  board  and  the 
order  therefor  must  be  entered  of  record  and  five  days' 
notice  thereof  must  be  given  by  the  clerk.  The  order  must 
specify  the  business  to  be  transacted,  and  none  other  than 
that  specified  must  be  transacted  at  such  special  meeting. 
Sec.  1758  is  as  follows : 

**A11  meetings  of  the  board  must  be  public,  and  the  books, 
records  and  accounts  must  be  kept  at  the  office  of  the  clerk, 
open  at  aU  times  for  public  inspection,  free  of  charge.  The 
clerk  of  the  board  must  give  five  days'  public  notice  of  all 
special  or  adjourned  meetings,  stating  the  business  to  be 
transacted,  by  posting  three  notices  in  conspicuous  places, 
one  of  which  shall  be  at  the  courthouse  door." 

That  section  provides  that  the  clerk  must  give  five  days' 
notice  of  all  special  or  adjourned  meetings,  stating  the  busi- 
ness to  be  transacted,  by  posting  three  notices  in  conspicuous 
places,  one  of  which  must  be  at  the  courthouse  door. 

The  record  clearly  shows  that  the  meeting  of  November  1, 
1906,  provided  for  by  the  order  of  the  board,  was  an  ad- 
journed meeting,  as  it  expressly  provides  and  specifies  the 
character  of  business  to  be  transacted  at  that  meeting.  It 
provides  that  the  adjourned  meeting  is  for  the  purpose  of 
allowing  claims  for  courthouse  construction  and  any  other 
regular  business  which  the  board  may  choose  to  take  up,  thus 
limiting  and  specifying  the  business  to  be  transacted  at  that 
session  to  considering  claims  for  courthouse  construction, 
Bs  the  balance  of  said  order  which  refers  to  such  regular  busi- 
ness as  the  board  may  choose  to  take  up  is  not  a  sufficient 
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specification  of  any  business.  That  being  true,  and  it  further 
-appearing  that  five  days'  public  notice  of  such  adjourned 
meeting  was  not  given  as  required  by  sec.  1758,  or  at  all, 
the  board  had  no  authority  to  transact  any  business  at  said 
meeting,  not  even  that  specified  in  the  order.  The  statute  re- 
quires notice  of  special  and  adjourned  meetings  to  be  given 
80  that  the  public  generally  may  know  when  such  meetings  are 
to  be  held  and  be  advised  of  the  business  to  be  transacted 
at  such  meetings;  therefore  no  adjourned  or  special  meeting 
can  be  legally  held  until  the  required  statutory  notice  is  given. 
The  meeting  of  November  1,  1906,  was  clearly  an  adjourned 
meeting  within  the  meaning  of  our  statute,  and  a  simple  ad- 
journment of  that  meeting  to  November  21,  1906,  could  not 
transform  an  adjourned  meeting  into  a  regular  session  of  the 
board.  An  adjournment  of  an  illegal  meeting  cannot  make 
such  adjourned  meeting  legal. 

The  conclusion  we  reach  is  that  the  board  had  no  jurisdic- 
tion to  hold  the  meetings  on  November  1st  and  21st,  and  all 
of  the  business  transacted  by  it  at  such  meetings  was  without 
authority  of  law.  Judgment  reversed  and  costs  awarded  to 
appellants. 

Ailshie,  C.  J.,  concurs. 

Stewart,  J.,  concurs  in  the  conclusion. 

STEWART,  J.— I  concur  with  the  opinion  of  Justice  Sul- 
livan above,  but  I  do  think  that  the  court  should  have  gone 
further  in  its  opinion  and  given  a  fuller  consideration  of  seo. 
1756,  Rev.  Stat.  Under  this  opinion  the  court  has  decided 
that  the  meeting  of  the  board  of  commissioners  on  November 
1,  1906,  was  not  a  legally  adjourned  meeting  within  the 
meaning  of  said  section.  I  am  of  the  opinion  that  inasmuch 
as  this  section  was  before  the  court  for  consideration,  that 
the  court  should  have  decided  whether  or  not  a  meeting  of 
the  board  of  county  commissioners,  at  which  a  specified 
business  is  fixed  to  be  transacted,  and  to  which  a  general 
adjournment  is  taken,  is  a  continuation  of  the  regular  ses- 
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sion  of  said  board,  or  whether  it  be  an  adjourned  meeting 
and  requires  the  five  days'  notice  specified  in  sec.  1758,  fiev. 
StaL 


(March  27,  1908.) 

ON  REHEARINO. 

[94  P&c.  1029.] 

Board  ow  County  Commissioners — ^Beoulab  and  Adjourned  Ses- 
sions— What  are — Bepealino  Statute — Findings  or  the  Board 
or  County  Commissioners — Contract  vor  Bridge — ^Voting  Bonds. 

1.  Bev.  Stat.,  sees.  1755,  1756  and  1758,  provide  for  rogular  and 
adjourned  meeting  of  the  board  of  county  commissioners. 

2.  The  time  for  holding  regpilar  meetings  of  the  board  is  fixed 
by  law.-    (Rev.  Stat.,  sec.  1755.) 

3.  When  the  board  meets  in  reguUtr  session,  the  law  contemplates 
that  it  will  proceed  to  transact  the  public  business  with  reasonable 
dispatch,  but  the  law  does  not  fix  or  limit  the  time  during  which 
or  over  which  it  may  adjourn  or  take  a  recess. 

4.  The  duration  or  time  of  a  recess  or  adjournment  should  be 
governed  wholly  by  the  exigencies  of  the  case  and  the  public 
welfare. 

5.  An  adjourned  meeting  of  the  board  is  a  meeting  to  be  pro- 
vided for  while  the  board  is  in  session,  by  a  proper  order,  said 
meeting  to  be  held  after  the  close  of  the  regular  session. 

6.  In  the  absence  of  the  board  closing  the  regular  session  by  an 
adjournment  »ine  die,  the  law  does  not  dose  such  session;  the  law 
fixes  no  particular  time  when  the  board  shall  adjourn  when  in 
regular  session,  but  its  session  will  close  by  an  adjournment 
sine  die,  by  the  opening  of  another  session  under  the  law,  or  by 
failure  to  meet  under  a  recess  adjournment. 

7.  The  fact  that  the  regular  session  of  the  board  is  adjourned 
from  day  to  day,  or  to  a  future  date  fixed  in  the  order  of  ad- 
journment, at  which  a  particular  business  is  specified  to  be 
transacted  in  connection  with  or  as  general  business,  does  not 
terminate  the  regular  session  or  constitute  the  meeting  thus  to  be 
held  an  adjourned  meeting  within  the  meaning  of  sec.  1756,  Bev. 
Stat.,  or  terminate  the  jurisdiction  of  the  board  as  of  the  regular 
session. 

8.  Where  it  clearly  appears  by  an  order  of  adjournment  that 
the  regular  business  of  the  board  has  not  been  completed,  and 
that  the  same  wiU  be  considered  at  a  future  date,  fixed  by  an  order 
of  adjournment^  and  there  is  no  adjournment  Mine  die,  and  the 
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session  has  Bot  terminated  hy  the  opening  of  another  session, 
such  a«l;oumment  will  be  eonstmed  as  a  reeess  adjournment  and  a 
eontinuation  of  the  regnlar  session. 

9.  See.  17*>2,  Ber.  Stat.,  was  sperifieallf  repealed  by  an  act 
approved  Febnianr  21,  1905  (Laws  of  1905,  p.  75). 

10.  Since  the  repeal  of  sec  1762,  Ber.  Stat,  no  petition  is  neces- 
sary in  order  to  confer  jurisdiction  upon  the  board  of  county 
com  IT  issi  oners  to  construct  a  bridge,  as  sec  3604,  Ber.  Stat., 
amended  bj  acts  approved  February  7,  1899,  and  March  14,  1899 
(Laws  of  1S99,  pp.  136,  443),  authorize  the  board  of  county  com- 
missioners, wheneTer  the  interests  of  the  eoonty  require  it  and  the 
board  deems  it  for  the  public  good,  to  bond  the  county  for  the 
construction  or  repair  of  a  bridge,  when  the  indebtedness  to  be  there- 
by created  exceeds  the  income  or  rerenne  of  the  county  for  that 
year,  provided  that  such  bonds  be  first  authorized  by  a  vote  of  two- 
thirds  of  the  qualified  electors  of  the  eounty  voting  at  such  election. 

11.  To  authorize  the  issuance  of  municipal  eoupon  bonds  for  the 
eonstructioa  of  a  bridge,  the  board  of  county  commissioners  should 
find,  and  the  record  should  show,  a  substantial  eompUanea  with  each 
step  required  by  the  statute,  to  be  taken  before  said  bonds  are  is- 
sued. 

12.  The  fact  that  the  board  of  eommissionen  submitted  to  the 
qualified  electors  of  the  county  the  question  of  issuing  bonds  to 
eover  the  costs  of  superintending  the  construction  of  a  bridge,  as  well 
as  the  contract  price  for  the  bridge,  does  not  render  such  bonds  void. 

13.  The  board  of  commissioners  are  authorized  to  issue  bonds 
when  voted  by  the  electors  qualified  to  vote  at  such  election,  to  cover 
the  costs  and  expense  of  superintending  the  construction  of  a  bridge, 
as  the  work  of  superintending  is  as  much  a  part  of  the  constmo- 
tion  as  furnishing  material,  or  the  performance  of  labor  in  eonnee- 
tion  therewith* 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Seventh  Judicial  Dis- 
trict for  Canyon  County.    Hon.  Ed.  L.  Bryan,  Judge. 

An  action  to  restrain  the  board  of  eounty  commissioners 
from  issuing  and  selling  negotiable  bonds  for  the  construc- 
tion of  a  bridge.    Judgment  for  respondent    Affirmed. 

J.  J.  Guheen,  Attorney  General,  Owen  M.  Van  Duyn,  Prose- 
cuting Attorney  of  Canyon  County,  and  Smith  &  Scatterday, 
for  Respondents. 

John  F.  McLane,  and  W.  A.  Stone,  for  Appellants. 
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STEWART,  J. — ^A  rehearing  was  granted  in  this  ease  and 
the  cause  reargued.  Prom  a  further  consideration  of  the 
questions  involved,  we  are  now  satisfied  that  the  court  was  in 
«rror  in  its  original  opinion  in  holding  that  the  order  made 
by  the  board  of  county  commissioners  on  October  17,  1906,  as 
follows:  **0n  motion  the  board  adjourned  until  November  1, 
1906,  for  the  purpose  of  allowing  claims  for  courthouse  con- 
struction and  any  other  regular  business  which  the  board  may 
-choose  to  take  up,"  constituted  said  meeting  of  November  1, 
1906,  an  adjourned  meeting,  under  sec.  1756,  Rev.  Stat. 

It  is  first  contended  by  appellant  that  the  board  of  commis- 
sioners of  Canyon  county  was  without  jurisdiction  to  issue 
and  sell  the  bonds  here  in  question,  and  that  an  injunction 
should  have  been  granted.  The  facts  shown  in  this  connec- 
tion are  these:  The  first  day  of  October  (1906)  term  of  the 
conmiissioners  was  the  8th  day  of  October.  On  that  day  the 
board  convened  and  took  certain  proceedings  not  here  ma- 
terial and  adjourned  to  the  9th ;  then  to  the  10th ;  then  to  the 
11th.  On  the  11th  the  petition  for  the  bridge  was  acted  upon 
and  the  board  approved  the  same,  ordered  notices  for  bids 
to  be  published,  returnable  on  November  21st,  and  approved 
the  plans  submitted  by  the  surveyor.  Then  an  adjournment 
was  taken  to  the  12th ;  then  to  the  13th ;  then  to  the  15th ;  then 
to  the  16th,  and  then  to  the  17th.  On  the  17th,  the  follow- 
ing order  was  entered  of  record:  **0n  motion  the  board  ad- 
ioumed  until  November  1,  1906,  for  the  purpose  of  allow- 
ing claims  for  courthouse  construction  and  any  other  regular 
business  which  the  board  may  choose  to  take  up.  *  *  On  Novem- 
ber 1st  an  adjournment  was  taken  to  the  21st  without  any 
purpose  for  the  adjournment  being  stated,  and  on  the  21st 
the  bridge  contract  was  let  and  the  bond  election  was  ordered. 
Thereupon  the  board  adjourned  to  the  22dj  then  to  Decem- 
ber 3d;  then  to  December  13,  **for  the  purpose  of  transacting 
any  business  that  may  properly  come  before  them  at  that 
time,"  and  on  the  13th  they  adjourned  until  January  3,  1907. 
On  the  last-named  date,  the  election  was  canvassed,  and  the 
board  adjourned  si7ie  die. 
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Summarizing  these  facts  it  appears  that  the  board  remained 
in  session  from  day  to  day,  evidently  transacting  ordinary 
business,  until  October  17th.  On  that  day  they  adjourned 
for  two  weeks  (until  November  1st) .  All  the  vital  bond  pro- 
ceedings were  taken  after  this  adjournment. 

On  the  foregoing  facts,  the  question  presented  is :  Did  the 
adjournment  of  October  17th  terminate  the  regular  session 
of  the  board  and  constitute  the  subsequent  sessions  "ad- 
journed meetings,"  as  provided  for  in  sec.  1756,  Rev. 'Stat., 
and  if  so,  were  the  subsequent  proceedings  of  the  board  coram 
nan  judicef  The  complaint  alleges  and  the  answer  admits, 
that  no  order  stating  the  purposes  of  adjournment,  other  than 
those  hereinbefore  set  forth,  was  made  or  entered  of  record, 
and  that  no  notice  of  the  meeting  of  November  1,  1906,  was 
posted.  The  answer  to  this  question  is  to  be  found  in  the  stat- 
utes and  the  construction  to  be  given  to  thenu  The  statutes 
are  as  follows : 

**The  regular  meetings  of  the  board  of  commissioners  must 
be  held  at  their  respective  county  seats  on  the  second  Mon- 
days in  January,  April,  July  and  October  of  each  year,  and 
must  continue  from  time  to  time  until  all  business  before  them 
is  disposed  of.  Such  other  meetings  must  be  held  to  canvass 
election  returns,  equalize  taxation  and  other  purposes  as  are 
prescribed  by  law  or  provided  for  by  the  board."  (Sec.  1755, 
Rev.  Stat.) 

"Adjourned  meetings  may  be  provided  for,  fixed  and  held 
for  the  transaction  of  business  by  an  order,  duly  entered  of 
record,  in  which  must  be  specified  the  character  of  business 
to  be  transacted  at  such  meetings,  and  none  other  than  that 
specified  must  be  transacted."     (Sec.  1756,  Rev.  Stat.) 

"If  at  any  time  after  the  adjournment  of  the  regular  meet- 
ing, the  business  of  the  county  requires  a  meeting  of  the  board 
a  special  meeting  may  be  ordered  by  a  majority  of  the  board. 

"The  order  must  be  entered  of  record,  and  a  five  days' 
notice  thereof  must,  by  the  clerk,  be  given  to  each  member 
not  joining  in  the  order.  The  order  must  specify  the  business 
to  be  transacted,  and  none  other  than  that  specified  must  be 
transacted  at  such  special  meeting."     (Sec.  1757,  Rev.  Stat.) 
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"All  meetings  of  the  board  must  be  public The  clerk 

of  the  board  must  give  five  days'  public  notice  of  all  special 
or  adjourned  meetings,  stating  the  business  to  be  transacted, 
by  posting  three  notices  in  conspicuous  places,  one  of  which 
shall  be  at  the  courthouse  door."     (Sec.  1758,  Kev.  Stat.) 

The  statute  thus  provides  for  three  different  kinds  of  meet- 
ings of  the  board  of  county  commissioners,  to  wit,  regular, 
adjourned  and  special. 

The  statute  does  not  limit  the  duration  of  the  regular  ses- 
sions of  the  board;  the  law  does,  however,  contemplate  that 
when  the  board  meets  in  regular  session,  it  will  proceed  to 
transact  the  public  business  with  such  reasonable  dispatch'  as 
the  welfare  of  the  public  may  demand.  The  statute  does  not 
fix  or  limit  the  time  during  which  the  board  may  adjourn  or 
take  a  recess  during  the  regular  session.  The  statute  does  not 
prohibit  the  board  from  adjourning  to  a  future  date  as  a  con- 
tinuation of  the  regular  session.  The  law,  however,  contem- 
plates that  the  duration  of  such  adjournments  will  be  governed 
wholly  by  the  exigencies  of  the  case  and  the  public  welfare 
or  the  county's  business. 

The  purpose  of  sec.  1756  evidently  was  to  empower  the 
board,  when  about  completing  its  regular  business,  to  at  such 
time,  by  an  order  then  made,  provide  for  an  adjourned  meet- 
ing of  the  board  to  a  date  in  the  future,  for  the  transaction 
of  such  special  business  as  may  be  fixed  by  the  board  in  an 
order  duly  entered  of  record  during  the  regular  session. 

The  law  provides  for  special  meetings  to  be  called  after  the 
adjournment  of  a  regular  session,  by  an  order  of  the  majority 
of  the  board  to  be  entered  of  record,  and  five  days'  notice  is 
required  to  be  given  by  the  clerk  to  each  member  not  joining 
in  the  order.  The  clerk  is  required  to  give  five  days'  notice 
of  both  adjourned  and  special  meetings  by  posting  three  no- 
tices in  conspicuous  places,  one  of  which  shall  be  at  the  court- 
house door.  The  only  difference  between  adjourned  and 
special  meetings  is,  an  adjourned  meeting  is  a  meeting  to  be 
provided  for  while  the  board  is  in  session,  by  a  proper  order, 
said  meeting  to  be  held  after  the  close  of  the  regular  session ; 
a  special  meeting  is  a  meeting  called  upon  order  of  a  majority 
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of  the  board  after  the  close  of  a  re^ar  session,  to  be  held  at 
such  time  as  the  order  may  fix.  For  either  of  said  meetings 
the  clerk  must  give  five  days'  public  notice  by  posting  three 
notices  stating  the  business  to  be  transacted,  one  of  which 
notices  shall  be  at  the  courthouse  door. 

The  order  made  by  the  board  in  this  case  on  October  17, 

1906,  evidently  was  intended,  and  in  fact  does,  adjourn  the 
regular  session  of  the  board  from  that  date  to  November  1, 

1907.  The  fact  that  the  order  specifies  that  upon  that  day  the 
board  will  take  up  the  ''allowance  of  claims  for  courthouse 
construction,  and  any  other  regular  business"  does  not  make 
said  session  an  adjourned  meeting.  It  is  clear  from  said  or- 
der that  it  was  the  intention  of  the  board  to  make  said  session 
a  continuation  of  the  regular  session  for  the  transaction  of 
regular  business.  The  order  provides  for  taking  up  such 
regular  business  as  the  board  may  choose.  The  fact  that  the 
board  used  in  this  order  the  word  ''adjourned"  instead  of 
the  word  "recess"  does  not  change  the  character  of  the  ses- 
sion to  be  held.  I  apprehend,  had  the  board  used  in  the  or- 
der the  word  "recess"  instead  of  the  word  "adjourned," 
there  would  be  no  contention  in  this  case  but  what  the  meet- 
ing would  have  been  a  continuation  of  the  regular  session; 
in  other  words,  had  the  board  said,  "on  motion  the  board  takes 
a  recess  until  November  1,  1906,  for  the  purpose  of  allow- 
ing claims  for  courthouse  construction,  and  any  other  regular 
business  which  the  board  may  choose  to  take  up,"  that  such 
order  would  have  been  clear  and  the  intention  of  the  board 
apparent  that  such  meeting  was  a  continuation  of  the  regular 
session.  After  making  the  order  in  question,  the  regular  ses- 
sion was  not  closed  by  an  adjournment  sine  die.  In  the  ab- 
sence of  the  board  closing  the  regular  session  by  an  adjourn- 
ment sine  die,  the  law  does  not  close  such  session,  as  the  law 
fixes  no  particular  time  when  the  same  shall  adjourn  when 
in  regular  session.  The  board  may  continue  in  session  as 
long  as  it  has  public  business  to  attend  to.  Its  session  may 
close  by  an  adjournment  sine  die,  by  the  opening  of  another 
session  under  the  law,  or  by  a  failure  to  meet  under  its  recess 
adjournment. 
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The  law  thus  gives  notice  of  the  regular  sessions  of  the 
board,  and  the  public  is  required  to  take  notice  of  all  the  busi- 
ness coming  before  the  board  at  its  regular  session  and  while 
in  regular  session,  and  so  long  as  the  board  continues  in  reg- 
ular session,  the  public  is  presumed  to  have  notice  of  the  busi- 
ness to  be  transacted  at  such  session.  If  the  board  sees  fit  at 
any  meeting  during  the  regular  session  to  give  special  no- 
tice of  any  business  to  be  transacted  at  such  session  by  ad- 
journing from  day  to  day,  or  to  a  time  certain,  and  fixing 
in  such  order  of  adjournment  the  business  which  will  be  trans- 
acted by  the  board  at  such  time  as  regular  business,  such  facts 
do  not  terminate  the  regular  session  or  constitute  the  meeting 
thus  to  be  held  an  adjourned  meeting  as  provided  for  in  sec. 
1756,  Rev.  Stat.,  or  terminate  the  jurisdiction  of  the  board  as 
of  the  regular  session,  and  if  in  this  case  the  meeting  on 
November  1st  was  a  continuation  of  the  regular  session,  the 
public  is  presumed  to  have  notice  of  the  business  to  be  trans- 
acted, just  Bs  it  is  presumed  to  have  notice  of  the  business 
to  be  transacted  should  the  adjournment  be  from  day  to  day. 
The  order  in  this  case  clearly  indicates  that  the  board  had  not 
completed  all  of  the  business  coming  before  it  at  the  regular 
session,  at  the  date  of  adjournment  on  October  17th,  neither 
is  there  any  complaint  in  this  case  that  the  board  was  not  act- 
ing in  the  best  interests  of  the  public  or  disposing  of  the  pub- 
lic business  with  reasonable  dispatch,  and  by  the  adjournment 
it  thus  notified  the  public  that  there  was  more  regular  busi- 
ness to  be  transacted  by  the  board  and  that  the  same  would 
be  continued  on  November  1st  as  regular  business.  As  long 
as  the  board  had  not  terminated  its  session  by  an  adjourn- 
ment sine  die,  or  the  session  had  not  terminated  by  operation 
of  law,  the  mere  fact  that  an  adjournment  was  taken  to  a 
future  date  would  not  operate  as  a  termination  of  the  regular 
session.  No  injury  can  be  done  to  the  public  by  such  adjourn- 
ment as  that  specified  in  the  order  of  October  17th,  for  if, 
as  we  now  hold,  it  is  a  continuation  of  the  regular  session, 
the  public  are  fully  advised  by  the  publication  required  by 
subdivision  19  of  sec.  1759,  Eev.  Stat.,  as  amended  by  an  act 
approved  February  14,  1899.     This  section  requires  that  at 
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the  a^JjourDmeDt  of  eaeh  •essioa  of  the  boanL  they  shall  cause 
to  be  pa^%Uh*?d  «och  brief  statement  as  wili  elearlv  give  no- 
tiee  to  the  public  of  all  aets  and  proceedinss^  and  see.  1776, 
as  amended  by  the  act  of  February  14«  l^v*9,  provides  for  an 
appeal  at  any  time  within  twenty  da^-s  after  the  fiist  pnbliea- 
tion  or  p^^ting  of  such  statement.  The  pablication  required 
by  sec.  1759,  as  amended,  is  after  the  dose  of  each  session, 
that  is,  after  the  final  adjoummoit  or  termination  of  the  ses- 
sion,  whether  it  be  regular,  adjourned^  or  special,  and  the  pub- 
lic are  amply  protected  by  being  fully  advised  of  aU  busi- 
ness transacted  at  such  session*  We  are,  therefore,  convinced 
that  the  meeting  held  on  November  1st  was  a  legal  meeting, 
a  continuation  of  the  regular  session  of  the  board,  and  that 
the  board  had  full  power  and  authority  to  transact  any  busi- 
ness regularly  coming  before  it  as  of  the  regular  session. 

The  next  question  argued  by  appellant  relates  to  sec.  1762, 
Rev.  Stat,  and  that  is  whether  or  not  this  section  is  still  in 
force  in  this  state.  This  question  is  answered  by  an  act  of 
the  legislature  approved  February  21,  1905  (Laws  of  1905, 
p.  75) ;  sec.  5  of  this  act  reads:  ''That  section  1762  of  the 
Revised  Statutes  of  the  State  of  Idaho  be  and  the  same  is 
hereby  repealed."  This  is  a  specific  repeal  of  sec.  1762,  and 
leaves  said  section  no  longer  in  force  in  this  state. 

Sec.  1762,  supra,  having  been  repealed  before  the  initiation 
of  the  proceedings  to  issue  and  sell  the  bonds  in  controversy 
in  this  case,  the  letting  of  the  contract  for  the  construction  of 
the  bridge  proposed  to  be  constructed  from  the  bond  issue 
was  governed  by  sec.  3  of  art.  8  of  the  constitution  and  sec. 
947,  Rev.  Stat.  This  section  provides  that  the  contract  shall 
be  let  by  the  board  of  county  commissioners  and  just  what 
steps  are  necessary  in  order  to  award  such  contract. 

Sec.  1762  having  been  repealed,  it  was  not  necessary  to 
present  a  petition  to  the  board  praying  that  the  bridge  be  con- 
structed. 

Sec.  3604  of  the  Rev.  Stat,  as  amended  by  an  act  of  the  leg- 
islature approved  February  7,  1899,  and  an  amendatory  act 
thereto  approved  March  14,  1899  (Laws  1899,  pp.  136,  443), 
provides:  **When  the  interests  of  the  county  require  it  and 
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the  board  of  commissioners  of  the  county  deem  it  for  the 
public  good  to  bond  the  county  ....  for  the  construction  or 
repair  of  roads  or  bridges,  ....  and  the  indebtedness  or 
liability  of  the  county  that  may  be  created  by  the  bonding, 
....  exceeds  the  income  or  revenue  of  the  county  for  that 
year,  the  board  of  commissioners  may  issue  bonds  of  the 
county  as  provided  by  sec.  3602  of  this  act ;  provided,  that  the 
issuance  of  such  bonds  be  first  authorized  by  a  vote  of  two- 
thirds  of  the  qualified  electors  of  the  county  voting  at  an  elec- 
tion held  for  the  purpose,  as  hereinafter  provided." 

This  statute  does  not  require  a  petition  or  a  hearing  thereon, 
but  leaves  the  matter  to  the  judgment  of  the  board  of  county 
conmiissioners  as  to  whether  or  not  the  proposed  issue  of  bonds 
be  submitted  to  the  electors  of  the  county. 

The  record  in  this  case  shows  that  on  November  21,  1906, 
the  commissioners,  when  in  regular  session,  opened  bids  and 
awarded  the  contract  for  said  bridge  to  Chas.  Q.  Sheeley,  and 
ordered  that  an  election  be  called  and  held  for  the  purpose  of 
submitting  to  the  qualified  electors  of  said  county  the  question 
of  issuing  bonds  of  said  county  for  the  construction  of  said 
bridge.  This  was  a  sufficient  finding  of  the  board  as  to  the 
necessity  and  advisability  of  constructing  said  bridge. 

As  to  the  finding  of  the  board  with  reference  to  the  notice 
of  election,  sec.  3610,  Rev.  Stat.,  as  amended  (Laws  1899,  p. 
139)  provides:  **If  the  question  of  bonding  the  county  as 
herein  provided  is  tp  be  submitted  to  the  voters  of  the  county 
at  a  special  election*  held  for  that  purpose,  the  board  shall 
cause  printed  or  written  notices  of  the  intention  to  hold  such 
election  to  be  posted  in  two  or  more  conspicuous  places  in 
each  precinct  of  the  county,  and  shall  also  cause  a  printed  no- 
tice of  the  intention  to  hold  such  an  election  to  be  published 
in  one  or  more  newspapers  of  the  county,"  etc. 

The  record  in  this  case  shows  that  a  notice  of  the  bond  elec- 
tion was  given  and  published  for  four  weeks  beginning  with 
the  issue  of  December  8th  and  ending  with  the  issue  of  Decem- 
ber 29, 1906. 

The  affidavit  of  the  clerk  shows  that  the  notice  was  posted 
in  two  conspicuous  places  in  said  county  for  more  than  twenty 
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days  prior  to  December  29,  1906.  This  publication  and  post- 
ing was  in  full  compliance  with  sec.  3610,  supra.  The  record 
shows  that  on  January  3,  1903,  the  board  met  and  that  the 
returns  of  said  election  had  been  received  from  all  the  pre- 
cincts, and  the  board,  proceeding  with  the  canvass  of  the  votes 
at  such  election,  found  that  there  were  1495  votes  in  favor 
of  issuing  said  bonds  and  178  against;  and  then  the  record 
recites  that  **It  appearing  from  the  above  returns  that  more 
than  two-thirds  of  the  total  number  of  votes  cast  at  such  elec- 
tion were  for  the  issue  of  bonds  in  the  sum  of  $18,000  for 
the  building  of  a  bridge  over  the  Boise  river  at  Notus,  Idaho, 
....  it  is  hereby  decreed  that  such  question  carried  and  the 
board  of  county  commissioners  of  Canyon  county,  Idaho,  are 
hereby  authorized  by  such  vote  to  issue  negotiable  interest 
bearing  Canyon  county  bonds  in  the  sum  of  $18,000  for  the 
erection  and  construction  of  a  bridge  over  the  Boise  river  at 
Notus."  This  is  a  sufficient  finding,  under  the  statute,  that 
the  board  was  authorized,  and  so  found,  to  issue  said  bonds, 
and  that  the  law  had  in  all  things  been  complied  with.  The 
record  is  suflfieient  as  to  findings  on  the  jurisdictional  facts; 
to  wit,  first,  that  the  board  deemed  it  for  the  public  good  to 
bond  the  county  for  the  construction  of  a  bridge  in  the  sum 
of  $18,000.  Second,  that  notice  of  the  election  was  given  as 
required  by  the  law.  Third,  that  said  election  was  held,  at 
which  more  than  two-thirds  of  the  qualified  electors  voting 
at  such  election  voted  in  favor  of  issuing  said  bonds.  These 
are  all  the  jurisdictional  facts  which  the  board  is  required 
to  find,  and  the  record  of  the  board  shows  that  a  sufficient 
finding  was  made.  To  authorize  the  issue  of  municipal  bonds 
the  records  of  the  board  should  show  a  substantial  compli- 
ance with  each  step  required  by  the  statute.  This  appears  to 
have  been  done  in  this  case. 

In  the  case  of  Canyon  County  v.  Toole,  8  Ida.  501,  69  Pac. 
320,  this  court  had  occasion  to  pass  upon  the  suflSciency  of  the 
records  of  the  board  of  county  commissioners,  in  matters  com- 
ing before  it  under  the  statute,  and  in  that  case  the  court  said: 
"It  is  argued,  however,  on  behalf  of  respondents,  that  the 
board  of  county  commissioners,  being  a  statutory  board,  must 
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strictly  comply  with  every  requirement  of  this  statute.  The 
law  does  re()uire  the  board  to  do  all  the  things  required  by  the 
statute,  but  in  the  doing  of  those  things  it  is  only  necessary 
that  they  substantially  comply  with  the  statute." 

Sees.  1753  and  1764,  Rev.  Stat.,  specify  the  record  to  be 
kept  of  the  proceedings  of  the  board  of  county  commissioners, 
and  in  subdivision  1  of  sec.  1754  it  is  provided  that  they 
must  keep  "A  'minute-book'  in  which  must  be  recorded  all 
orders  and  decisions  made  by  them,  and  the  daily  proceed- 
ings had  at  all  regular  and  special  meetings."  This  statute 
does  not  require  that  the  board  of  county  commissioners  shall 
recite  in  their  proceedings  their  decisions  and  judgments  with 
the  same  precision  and  exactness  required  by  courts  of  rec- 
ord. A  substantial  compliance  with  the  statutes  is  sufficient. 
It  was  not  necessary  in  this  case  for  the  board  of  commission- 
ers to  find  as  a  fact  that  notice  of  election  had  been  given  for 
the  statutory  period,  or  to  find  that  it  was  to  the  best  interest 
of  the  county  that  a  bridge  be  constructed.  If,  in  fact,  a  no- 
tice was  given,  and  the  board  proceeds  with  the  steps  required 
after  notice,  and  records  such  steps,  it  is  a  substantial  finding 
of  the  board  that  the  bridge  was  necessary  and  that  notice 
was  given. 

While  the  statute  requires  that  the  board  shall  record  its 
minutes  and  decisions,  yet  if  the  record  shows  by  the  minutes 
80  recorded  that  the  board  have  substantially  complied  with 
the  law,  in  its  proceedings  with  reference  to  the  issuing  of 
municipal  coupon  bonds,  the  records  and  findings  of  the  board 
will  be  sufficient  in  the  absence  of  some  showing  that  the 
board  did  not  have  jurisdiction  and  did  not  proceed  as  pro- 
vided by  law. 

It  is  next  contended  that  the  bonds  to  be  issued  are  void 
for  the  reason  that  they  were  voted  in  excess  of  the  contract 
price  for  said  bridge.  It  appears  that  a  petition  was  filed 
with  the  board  asking  that  they  construct  the  bridge  in  ques- 
tion. The  petition  was  allowed  and  notice  given  that  bids 
would  be  received  on  November  21,  1906.  On  this  day  the 
commissioners  met  and  opened  said  bids  and  awarded  said 
contract  to  one  Chas.  Q.  Sheeley  for  $17,832  j  that  afterward 
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the  question  of  authorizing  bonds  to  be  issaed  in  the  sum  of 
$18,000  was  submitted  to  the  voters  and  carried  by  more  than 
two-thirds  of  those  voting  at  such  election.  The  proposed 
bonds  being  $168  in  excess  of  the  contract  price  for  the  bridge, 
is  the  ground  upon  which  appellants  contend  that  the  pro- 
posed issue  of  bonds  is  void.  As  heretofore  stated,  sec.  1762, 
Rev.  Stat.,  under  which  the  petition  for  the  bridge  and  the 
advertisement  inviting  bids  was  made,  was  repealed.  But 
that  makes  no  difference  in  this  case,  as  the  question  of  in- 
curring the  indebtedness  for  $168  in  excess  of  the  bid  for  the 
construction  of  said  bridge  was  submitted  to  the  voters  of 
said  county  and  by  them  approved;  in  other  words,  in  sub- 
mitting the  question  as  to  the  issuing  of  bonds,  the  proposi- 
tion submitted  the  question  of  issuing  bonds  for  the  sum  of 
$17,832,  contract  price  for  the  bridge,  and  $168  for  superin- 
tending the  same,  making  in  all  a  total  of  $18,000;  this  the 
commissioners  had  authority  to  do.  They  had  authority  to  let 
the  contract  for  the  construction  of  the  bridge  and  employ  a 
superintendent  to  superintend  such  construction.  The  work 
of  superintending  is  just  as  mucb  a  part  of  the  construction 
of  a  bridge  as  the  furnishing  of  material  therefor,  or  other 
labor  in  connection  therewith.  (McCrilvery  v.  City  of  Lewx$» 
ion,  13  Ida.  338, 90  Pac.  348.) 

This  disposes  of  all  the  questions  raised  in  this  case.  The 
county  commissioners  substantially  complied  with  the  law  in 
all  matters  in  relation  to  the  issuing  of  said  bonds,  and  the 
proposed  issue  of  bonds  is  valid.  The  former  decision  of  this 
court  is  overruled  and  the  judgment  of  the  trial  court  is 
affirmed.    Costs  awarded  to  respondents. 

Sullivan,  J.,  concurs. 

Ailshie,  C.  J.,  concurs  in  part, 

AILSHIB,  C.  J. — I  concur  in  the  conclusions  reached,  ex* 
cept  as  to  the  adjourned  meeting  of  the  board  of  conunissioneni 
held  on  November  1, 1907.  I  cannot  agree  witb  the  majority 
in  holding  that  meeting  a  ''regular"  meeting  so  as  to  do 
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away  with  the  necessity  of  giving  notice  thereof,  as  provided 
by  sec.  1758,  Eev.  Stat.  I  think  such  a  holding  is  dangerous, 
and  I  am  unable  to  understand  or  construe  sees.  1755  to  1758, 
Bev.  Stat,  inclusive,  so  as  to  justify  it  under  the  law. 


(Mareh  8,  1908.) 


A.  L.  MURPHY,  Appellant,  v.  CANYON  COUNTY  et  al., 
Bespondents. 

[94  Pae.  1038.] 

PEE  CURIAM. — ^In  this  case  precisely  the  same  questions 
are  raised  as  in  the  case  of  OUbert  v.  Canyon  County,  ante,  p. 
429,  94  Pac.  1027.  On  the  same  day  that  the  proceedings 
were  had  for  the  construction  of  the  bridge  at  Notus,  certain 
proceedings  were  had  by  the  board  for  the  construction  of 
a  bridge  at  Middleton,  and  the  issuing  and  selling  of  bonds 
for  the  payment  of  the  same.  The  proceedings  in  regard  to 
said  two  bridges  were  taken  on  the  same  day  and  are  in  ex- 
actly the  same  language,  except  as  to  the  name  of  the  towns 
where  said  bridges  were  to  be  located,  and  the  amount  of 
bonds  to  be  issued  for  each  bridge,  and  both  cases  involve  the 
same  questions  for  decision.  On  the  authority  of  Oilbefi  v. 
Canyon  County,  supra,  the  judgment  in  this  case  is  reversed, 
and  costs  are  awarded  to  the  appellant 

The  attorneys  in  both  cases  were  the  same. 

(March  27,  1908.) 
ON  BEHEABINQ. 
[94  Pte  1034.] 

PER  CURIAM.— The  same  questions  are  involved  in  this 
€ase  as  were  involved  in  the  case  of  OUbert  v.  Canyon  County, 
this  day  decided  by  this  court  and  reported  ante,  p.  437,  94 
Idaho,  VoL  14—29 
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Pac.  WU.  The  only  difTerenee  between  the  two  eases  bein^ 
that  in  this  ease  H  was  proposed  to  eonstmet  a  bridge  aeross 
Bowe  river  at  Middleton  in  said  county,  and  issne  bonds  for 
the  pnrpofie  of  raising  fonds  to  construct  the  same  in  the  sum 
of  $26,000.  The  proceedings  and  records  of  the  board,  how- 
ever, were  identical,  and  on  the  aothority  of  Gilbert  v.  Can- 
yon County^  the  decision  of  this  coart  heretofore  rendered  is 
revefHcd  and  the  judgment  of  the  trial  court  is  affirmed. 
Costs  awarded  to  the  respondent. 

The  attomejv  in  this  case  are  the  same  as  in  the  ease  of 
OUbert  V.  Canyon  County. 


(Mareb  5,  1908.) 


PAEMERS'  CO-OPEEATIVE  DITCH  COilPANY,  a  Cor- 
poration, Plaintiff  and  Respondent,  v.  RIVERSIDE  IR- 
RIGATION DISTRICT,  LTD.,  et  al.,  Defendants  and 
Respondents;  NAMPA  &  MERIDIAN  IRRIGATION 
DISTRICT,  Defendant  and  Appellant 

[94  Pac  761.] 

iBaiOATioN — Action  to  Establish  Pmoeities  of  Appropeiation — "De- 
BCBiPTiON  or  Lands  to  be  Ibrioated— Pasties  Defendant — Subvet 
AND  Maps  by  State  Enoineeb — ^Apportionment  or  Oost  or  Subyet 
AND  Maps. 

1.  Where  a  defendant  in  a  Tvater  snit,  brought  for  the  purpose  of 
determining  priorities  of  appropriaton,  answers  the  complaint  and 
also  fllet  a  cross-complaint  in  which  he  sets  up  his  claim  to  a  oer- 
tain  quantity  of  the  waters  of  the  stream  and  pleads  the  facts  en- 
titling him  to  a  decree  establishing  his  rights,  and  he  raises  no  ob- 
jcction  to  the  insufficiency  of  description  of  the  lands  to  be  irri- 
gated as  contained  in  the  complaint,  and  in  no  way  calls  the  matter 
to  the  attention  of  the  trial  court,  and  a  decree  is  entered  describ- 
ing the  lands  to  be  irrigated  both  by  the  plaintiff  and  the  defend- 
ants and  all  the  parties  to  the  action,  in  the  language  of  the  com- 
plaint and  the  cross-complaints,  any  insufficiency,  error  or  defect  itt 
the  description  must  be  first  raised  in  the  trial  court  and  called  to* 
the  attention  of  the  court  entering  the  decree  before  it  can  be  con- 
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flidered  on  appeal,  and  in  case  of  appeal  anj  error  assigned  by  the 
appellant  in  reference  to  such  defective  or  insufficient  description 
will  be  held  to  have  been  participated  in  and  invited  by  the  appel- 
lant, and  he  will  not  be  allowed  a  reversal  of  the  judgment  on  ac- 
count thereof. 

2.  In  a  suit  between  the  appropriators  of  the  waters  of  a  stream 
involving  the  rights  and  priorities  of  the  several  appropriators,  the 
users  and  consumers  of  water  under  a  canal  that  has  appropriated 
water  for  the  purpose  of  sale,  rental  or  distribution  are  not  neces- 
sary and  indispensable  parties  to  the  action,  and  a  decree  in  such 
ease  is  valid  and  binding  as  between  all  the  parties  to  the  action. 

3.  A  water  company  or  corporation  may  appropriate  and  divert  the 
waters  of  a  stream  for  the  purpose  of  sale,  rental  or  distribution, 
for  any  beneficial  use  or  purpose,  and  in  such  case  the  appropria- 
tion belongs  to  the  ditch  company  with  a  perpetual  right  of  uBe 
vested  in  the  users  and  consumers  to  whom  the  water  has  once  been  de- 
livered, and  such  perpetual  right  so  vested  in  the  user  or  consumer 
can  only  be  defeated  by  failure  to  pay  the  annual  water  rents  and 
comply  with  lawful  requirements  in  relation  to  the  use. 

4.  Where  the  court,  under  sec.  37,  act  of  March  11,  1903,  orders 
a  survey  by  the  state  engineer  of  the  ditches  and  canals  diverting 
water  from  a  stream,  and  of  the  irrigable  lands  thereunder,  and  of 
those  to  which  water  has  been  applied,  and  the  making  of  maps  there- 
of, the  cost  of  such  survey  is  properly  chargeable  to  the  several  lit- 
igants in  the  case  in  proportion  to  the  quantity  of  water  allotted 
to  each.  In  such  case,  it  is  proper  for  the  court  to  make  the  ap- 
portionment and  order  judgment  against  each  according  to  the 
amount  properly  apportioned  to  such  litigant,  and  it  is  unnecessary 
for  anyone  to  file  a  cost-bill  covering  such  item  of  expense. 

5.  Id. — Sec.  4912,  Rev.  Stat.,  as  amended,  providing  for  the  filing 
of  a  cost-bill,  does  not  cover  or  include  such  item  of  expenditure,  and 
it  is  not  error  for  the  court  to  enter  judgment  against  the  several 
defendants  for  such  costs  without  requiring  a  cost-bill  to  be  filed 
therefor. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  for  the  County  of  Ada.  Hon.  George  H.  Stewart, 
Judge. 

Action  by  the  plaintiff  to  have  the  rights  and  priorities  of 
the  appropriators  of  water  from  the  Boise  river  determined 
and  decreed.  Cause  tried  and  decree  entered  for  the  severed 
claimants.  Defendant,  the  Nampa  &  JMeridian  Irrigation  Dia- 
triety  appealed  from  the  judgment.    Affirmed. 
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Hugh  E.  McElroy,  and  W.  E.  Borah,  for  Appellant 

The  findings  in  this  case  wholly  ignore  the  Teqmremait  of 
the  law  calling  for  the  description  of  the  land  to  which  the 
water  is  made  appurtenant  bj  the  decree,  and  further  ignore 
the  user  of  water  as  an  interested  party  to  this  litigation. 

The  water  user  has  not  been  accorded  his  day  in  oonrt^ 
although  the  action  involyes  the  existence  of  his  property,  and 
the  duty  of  the  canal  owner  in  distributing  water  in  pnrsn- 
anee  of  the  decree  in  this  case  is  purely  perfunctory,  such 
owner  being  merely  the  public  carrier  of  the  water  for  the  use 
of  the  real  owner,  the  water  user.  From  b^^inning  to  end 
the  act  of  1903  is  designed  to  recognize  and  establish  title  to 
the  water  right  in  the  user  of  wat^.  {Wyati  v.  Larimer  it 
Weld  Irr.  Co.,  18  Colo.  295,  36  Am.  St.  Rep.  280,  33  Pac.  144; 
Oould  V.  Maricopa  Canal  Co.,  8  Ariz.  429,  76  Pac.  598.) 

Ae  there  is  no  finding  of  the  acreage  irrigated,  it  is  imi>os- 
sible  to  determine  how  the  court  arrived  at  the  amounts  of 
water  allotted.  There  is  no  finding  as  to  what  canals  irrigate 
the  ''bench"  or  ^'bottom"  lands,  and  except  in  a  very  limited 
number  of  cases,  the  land  upon  which  the  water  is  used  is 
not  described.  It  is  therefore  impossible  to  determine  from 
these  findings  what  lands  have  been  awarded  water  under 
this  classification  as  bench  lands  or  bottom  lands  rei^ectively, 
the  number  of  acres  reclaimed,  or  what  lands  have  been 
awarded  water  at  all,  or  the  method  by  which  the  respective 
allotments  have  been  determined. 

The  parties  to  this  action  were  entitled  to  have  an  issue 
tendered  them  in  relation  to  costs  by  the  service  of  a  coat-bill 
claiming  the  same,  in  the  usual  manner,  and  upon  such  claim 
being  tendered,  they  were  entitled  to  their  day  in  court  to 
contest  the  same,  at  which  time,  as  stated  by  the  court,  the 
right  of  the  state  engineer  might  be  contested.  It  further  ap- 
pears that  this  judgment  for  costs  has  not  been  entered  in 
favor  of  any  x>er8on,  either  party  to  this  action  or  otherwise. 
Parties  are  entitled  to  recover  costs,  at  whose  instance  such 
costs  have  been  incurred.  We  know  of  no  law  under  which  a 
valid  enforceable  judgment  can  be  entered  in  favor  of  no  one. 
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Where  it  appears  that  canals  are  operated  by  carriers  of 
water  and  that  the  users  of  water  from  such  canals  have  been 
omitted  from  the  case  and  are  not  parties  thereto,  the  decree 
will  not  be  permitted  to  stand.  The  failure  of  this  decree  to 
describe  the  individual  tracts  of  land  and  the  water  right  de- 
creed to  each  tends  to  defeat  the  system  of  regulation  and 
control  of  the  water  rights  of  the  state,  established  by  the 
law  of  1903.  ''Necessary  or  indispensable  parties  are  those 
without  whom  the  court  will  not  proceed  to  any  decree,  even 
as  to  the  parties  before  it.''  (15  Enc.  P.  &  P.  611;  Shields 
V.  Barrow,  17  How.  (U.  S.)  130,  15  L.  ed.  158;  Kendig  v. 
Dean,  97  U.  S.  423,  24  L.  ed.  1061.) 

''Nonjoinder  of  necessary  or  indispensable  parties  is  such 
a  serious  defect  that  though  it  ought  to  be  regularly  raised 
in  limine  by  plea,  answer  or  demurrer,  yet  a  failure  to  so 
raise  the  objection  is  not  a  waiver  of  the  right  to  object  at  a 
later  stage  of  the  cause."  (15  Enc.  P.  &  P.  687-689 ;  Morgan 
V.  Blatchley,  33  W.  Va.  155,  10  S.  E.  282.) 

"According  to  the  better  reasoning  and  the  weight  of  au- 
thority, the  ownership  of  the  appropriation  is  in  the  consumer, 
who  by  his  application  of  the  water  to  a  beneficial  use  com- 
pletes the  appropriation."  (Mills'  Irr.  Manual,  sec.  117.) 
Sec.  38  et  seq.  of  the  Law  of  1903  relates  to  a  decree  which 
specifies  the  water  users  and  the  specific  tracts  on  which  the 
water  is  used. 

The  question  is  up  to  this  court  to  determine  as  between  the 
Colorado  system  or  the  Wyoming  system.  The  decree  in  this 
case  admittedly  follows  the  former.  Comparison  of  the  Idaho 
law  of  1903  with  the  Wyoming  law  of  1895  will  show  that  in 
an  material  re«?pects  they  are  the  same. 

Both  laws  deal  with  the  user  of  water  and  make  special 
provisions  for  adjudicating  the  water  to  specific  land,  thereby 
conclusively  establishing  the  fact  that  such  specific  water  is 
appurtenant  to  specified  land,  not  by  mere  use,  as  has  always 
been  the  law  in  Idaho,  but  by  solemn  adjudication  of  that 
fact  by  the  court  thereby  making  such  decision  res  ad  judicata, 
and  not  permitting  the  water  to  be  separated  from  the  land 
except  by  regular  application  to  the  state  engineer.     IIow  can 
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the  state  ec^neer  of  Idaho  or  the  water  ecHnmiaBioDer  of  liie 
diatrict  perform  their  duties  if  the  decree  does  not  describe 
the  individual  tract  of  land  and  the  amount  of  water  goings 
ther<?tot  {Farmers'  Irr.  Dist.  v.  Frank,  72  Neb.  136,  100  N. 
W.  286,) 

J.  C.  Rice,  Frank  Martin,  F.  J.  Smith,  Silas  Moody,  Kari 
Paine,  Walter  Griffiths,  Smith  &  Scatterday,  S.  H.  Hays,  Ira 
E.  Karber,  11.  E.  Wallace,  W.  A.  Stone,  and  J.  L.  Niday,  for 

Respondents. 

The  court,  in  describing  the  land  in  its  decree  upon  which 
the  water  had  been  used,  followed  the  description  given  in  the 
appcllantii'  cross-complaint.  Can  these  appellants  now  be 
heard  to  say  that,  notwithstanding  the  fact  they  asked  for 
this  relief,  and  asked  for  it  in  the  particular  way  and  for  the 
particular  lands  to  which  it  was  given,  and  notwithstanding 
the  fact  that  the  court  gave  them  the  very  relief  which  they 
asked  for  in  the  case,  that  their  complaints  were  not  sufficient 
to  wustain  a  decree,  and  it  must,  for  that  reason,  be  set  aside  f 
How  are  they  injured  or  aggrieved  parties  if  this  is  true. 
(Cooper  V.  Cooper,  88  Cal.  49,  25  Pac.  1062;  State  v.  Eves, 
6  Ida.  148,  53  Pac.  543;  Ea7ikin  v.  Central  Pac.  R.  B,  Co.,  73 
Cal.  96,  15  Pac.  57;  People  v.  Pfeiffer,  59  Cal.  89;  Hibemia 
etc,  Soc.  V.  Ordeway,  38  Cal.  679;  U.  8.  v.  Memphis,  97  U. 
S.  284,  24  L.  ed.  937 ;  Riverside  Land  <&  Irrigation  Co.  v.  Jen- 
sen,  73  Cal.  550,  15  Pac.  131 ;  Samoset  v.  Mesnager,  108  CaL 
354,  41  Pac.  337 ;  Gumaer  v.  Draper,  33  Colo.  122,  79  Pac 
1040.) 

It  is  not  necessary  to  describe  the  land  of  each  individual 
user  of  water  under  ditch  of  a  company  which  rents  water 
or  furnishes  it  to  its  stockholders  by  legal  subdivisions,  and 
such  is  not  the  intention  of  sec.  38  of  the  act  of  March  11, 
1903.  Users  under  these  company  ditches  have  always  had 
the  ri^^ht  to  sell  their  water  or  to  transfer  the  use  of  the  same 
to  other  land.  (Hard  v.  Boise  City  Irr.  &  Land  Co.,  9  Ida. 
602,  76  Pac.  331,  65  L.  R.  A.  408;  Drake  v.  Earhart,  2  Ida. 
750,  23  Pac.  541,  542;  Wells  v.  Price,  6  Ida.  490,  56  Pac.  266; 
nail  V.  Blackman,  8  Ida.  272,  68  Pac.  19;  McGinness  v.  Stan- 
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field,  6  Ida.  372,  55  Pac.  1020;  Wilterding  v.  Green,  4  Ida. 
773,  45  Pac.  134.) 

The  portion  of  the  statute  prescribing  that  the  "decree  shall 
describe  the  land  to  which  such  water  shall  become  appur- 
tenant" is  directory  only.  Compliance  with  this  statute  is 
A  matter  of  convenience  and  not  of  substance.  No  penalty 
follows  for  noncompliance.  (26  Am.  &  Eng.  Ency.  Law,  689; 
Whitney  v,  Buckman,  19  Cal.  300;  McCrea  v.  Haraszthy,  51 
Cal.  146 ;  Tuohy  v.  Chase,  30  Cal.  524 ;  Borkheim  v.  Fireman's 
F.  I.  Co.,  38  Cal.  505;  Broad  v.  Murray,  44  Cal.  228;  Clark 
v.  Sawyer,  48  Cal.  133.)  . 

The  only  costs  assessed  against  appellants  were  the  costs 
of  surveys,  maps,  etc.,  and  for  clerical  work,  all  incurred  un- 
der the  order  of  the  lower  court,  which  order  the  lower  court 
was  authorized  to  make.  (Boise  Irr.  dk  Land  Co.  v.  Stewart, 
10  Ida.  61,  77  Pac.  25,  321.) 

None  of  the  litigants  in  the  case  filed  a  memorandum  of 
costs;  none  claimed  costs  incurred  by  them.  There  was  no 
judgment  entered  in  favor  of  any  one  litigant  as  against  an- 
other. They  were  all  before  the  court  asking  affirmative  re- 
lief. The  order  of  the  court  pro-rating  those  costs  was  an  ap- 
proval of  the  amount  thereof,  and  no  objections  thereto  were 
filed  by  any  of  the  litigants. 

The  question,  what  lands  were  '* bench"  lands  and  what 
lands  were  ** bottom"  lands,  was  not  raised  by  the  pleadings 
and  was  not  necessary  to  be  determined  in  order  to  find  the 
amount  of  water  any  user,  or  combination  of  users,  were  en- 
titled to  receive,  but  was  simply  a  classification  used  by  the 
court  below  in  arriving  at  its  own  conclusions. 

AILSHIE,  C.  J. — This  action  was  instituted  by  the  Farm- 
ers' Co-operative  Ditch  Company  against  numerous  appro- 
priators  of  water  from  the  Boise  river,  for  the  purpose  of  ad- 
judicating the  priorities  among  the  several  appropriators. 
The  complaint  was  filed  on  August  20,  1902.  The  defendants 
answered  and  also  filed  cross-complaints  setting  up  their  sev- 
eral rights,  appropriations  and  priorities,  and  asking  for 
affirmative  relief  decreeing  their  several  appropriations  and 
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the  times  from  which  they  should  date.  After  the  commence- 
ment of  this  action,  the  trial  court,  proceeding  under  the  an* 
thorily  of  the  act  of  the  legislature  of  March  11,  1903  (Sess. 
Laws,  pp.  223^252),  made  an  order  directing  and  requiring 
the  state  engineer  to  make  an  examination  of  the  stream  and 
of  all  the  canals  and  ditches  diverting  water  therefrom,  and 
of  the  lands  irrigated  thereunder  and  susceptible  of  reclama- 
tion therefrom,  and  to  prepare  a  map  showing  the  same  as 
specifically  pointed  out  by  sec.  37  of  the  act.  The  survey 
was  made  at  a  cost  of  about  $11,000.  After  the  completion  of 
the  survey  and  the  plats  were  filed,  the  case  was  tried  by  the 
court  without  a  jury.  On  January  18,  1906,  findings  of  fact 
and  conclusions  of  law  and  judgment  were  made  and  entered. 
This  appeal  *is  from  the  judgment,  and  is  prosecuted  by  the 
Nampa  &  Meridian  Irrigation  District,  which  is  the  successor 
in  interest  and  assignee  of  the  Boise  City  Land  &  Water  Com- 
pany. 

The  first  contention  urged  by  the  appellant  is  that  the  court 
erred  in  not  finding  as  to  all  of  the  individual  users  of  water 
under  the  various  ditches  and  canals,  and  the  amount  of  wa- 
ter used  by  each  and  necessarily  required  for  the  irrigation 
of  his  land,  and  the  particular  description  of  the  land  upon 
which  he  was  using  and  entitled  to  use  water.  In  support 
of  this  contention,  counsel  relies  on  sec.  38  of  the  act  of  March 
11,  1903.  That  section,  among  other  things,  provides  that  the 
decree  of  the  court  shall  be  according  to  the  rights  and  prior- 
ities of  those  using  the  waters,  and  shall  be  made  to  the  use 
to  which  such  water  is  beneficially  applied,  and  that  when 
once  decreed,  the  right  shall  become  appurtenant  to  the  land 
and  become  a  part  of  the  land,  and  that  the  ''decree  shall  de- 
scribe the  land  to  which  such  water  shall  become  so  appur- 
tenant." To  our  minds  there  are  several  reasons  why  the 
appellant's  contention  is  not  well  taken  here.  In  the  first 
place,  the  appellant  never  raised  this  question  in  the  trial 
court,  and  has  never  presented  the  same  to  the  trial  courts 
but,  on  the  contrary,  invited  thfe  error,  if  indeed  it  be  error. 
The  court  in  every  instance  has  described  the  lands  either  in 
the  exact  language  of  the  complaint  or  cross-complaint,  or  by 
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direct  reference  thereto.  Such  is  true  with  reference  to  ap- 
pellant's lands,  and  its  decree  allows  it  the  amount  of  its  ap- 
propriation for  all  lands  under  its  ditch  as  described  in  its 
cross-complaint.  In  appellant's  cross-complaint  it  alleges  that 
the  lands  under  its  ditch  susceptible  of  irrigation  therefrom 
aggregate  80,000  acres,  but  does  not  describe  that  land  by 
legal  subdivisions.  If  appellant  wanted  a  more  specific  de- 
scription of  its  land,  it  should  have  furnished  the  same  to 
.the  court  by  its  pleadings.  On  the  other  hand,  if  it  wanted 
a  more  specific  description  made  of  the  lands  of  other  appro- 
priators  than  is  contained  in  the  complaint  and  cross-com- 
plaints, it  should  have  raised  the  question  in  a  proper  manner, 
and  reserved  an  exception  in  the  event  the  court  ruled  against 
it.  It  failed  to  do  any  of  these  things,  and  is  therefore  in 
the  position  of  one  who  invites  error,  and  will  not  be  allowed 
a  reversal  of  the  judgment  on  that  account.  (3  Cyc.  242; 
Borden  v.  Croak,  131  111.  68, 19  Am.  St.  Rep.  23,  22  N.  B.  793 ; 
Gumaer  v.  Draper,  33  Colo.  122,  79  Pac.  1040.) 

The  question  is  also  presented  here  as  to  whether  sec.  88  of 
the  act  of  March  11,  1903,  is  applicable  to  water  users  who 
have  no  right  by  appropriation,  but  whose  right  is  founded 
upon  one  of  use  and  is  purely  a  rental  right  as  distinguished 
from  a  right  by  appropriation  and  diversion.  This  action 
was  originally  instituted  to  determine  the  respective  rights 
and  priorities  among  the  various  appropriators  and  diverters 
of  the  waters  of  the  Boise  river,  and  the  plaintiff  only  made 
such  parties  defendants  as  had  constructed  ditches  and  di- 
verted water  from  the  stream.  As  to  some  of  those  ditches 
the  appropriators  were  also  the  users  of  the  water;  they  owned 
the  water  right  and  used  the  water  on  their  own  lands. 
Others  were  co-operative  ditch  companies  where  a  number  of 
water  users  had  joined  together  and  constructed  a  ditch,  each 
one  owning  a  number  of  shares  in  the  company  which  en- 
titled him  to  a  proportionate  amount  of  the  water  of  the 
canal;  while  by  still  other  ditches  the  waters  were  appro- 
priated and  diverted,  not  for  the  immediate  use  of  the  ditch 
owners,  but  for  the  purpose  of  sale,  rental  and  distribution. 
iWhatever  the  differences  may  be  in  the  facts  with  reference 
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to  the  use  and  application  of  the  water,  the  ditch  owners  in 
every  instance  are  necessarily  the  appropriators  of  the  wa- 
ter within  the  meaning  of  the  constitution  and  statute.  In 
Wilterding  v.  Green,  4  Ida.  780,  45  Pac.  134,  this  court  said : 
"A  company  or  individual  may  appropriate  and  take  out  the 
water  of  a  stream  for  sale,  rental  or  distribution  or  for  any 
beneficial  purpose.  When  so  taken  out  it  becomes  a  public 
use  and  the  sale  or  rental  of  it  for  pay  is  a  franchise."  It 
is  true,  as  intimated  by  this  court  in  Hard  v.  Boise  City  Irr. 
Co.,  9  Ida.  602,  76  Pac.  331,  65  L.  R.  A.  407,  that  the  appro- 
priation and  diversion  of  water  by  a  ditch  company  that  is 
not  prepared  to  use  the  water  itself  is  practically  valueless 
without  water  consumers.  In  other  words,  it  takes  the  wa- 
ter user,  applying  the  water  to  a  beneficial  purpose,  to  enable 
a  ditch  company  that  has  appropriated  waters  for  sale,  rental 
or  distribution,  to  continue  the  diversion  of  the  water.  If  it 
should  cease  to  have  water  consumers  or  users,  and  cease  to 
apply  the  water  to  a  beneficial  use,  its  right  to  divert  the  wa- 
ter would  cease.  That  principle  has  been  recognized  by  sec. 
38  of  the  act  above  mentioned,  wherein  it  requires  that  where 
a  company  has  works  capable  of  diverting  more  water  than  it 
is  then  applying  to  a  beneficial  use,  the  decree  shall  not  allow 
it  to  exceed  four  years  thereafter  in  which  to  apply  the  wa- 
ter to  a  beneficial  use.  It  is  most  strenuously  urged  by  the  ap- 
pellant here  that  the  court  erred  in  not  ordering  all  these 
water  consumers  under  the  several  ditches  brought  in  as 
parties  to  this  action  for  the  purpose  of  determining  and  ad- 
judicating their  various  rental  rights.  Counsel  insist  that 
they  were  indispensable  parties.  That  contention  is  wholly 
unfounded.  They  would  have  been  proper  parties,  and  the 
court  might,  perhaps,  have  ordered  any  one  or  all  of  them  in, 
and  on  application  of  any  of  the  parties  litigant  the  court 
would  doubtless  have  made  an  order  directing  that  they  be 
brought  in,  but  a  failure  to  bring  them  into  court  in  no  way 
avoids  or  vitiates  the  decree  as  between  the  parties  who  were 
in  court  or  participated  in  this  action.  The  appropriation  of 
waters  carried  in  the  ditch  operated  for  sale,  rental  and  dis- 
tribution of  waters  does  not  belong  to  the  water  users,  but 
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rather  to  the  ditch  company.  The  right  to  the  use  of  such  wa- 
ter after  having  *'once  been  sold,  rented  or  distributed  to  any 
person  who  has  settled  upon  or  improved  land  for  agricul- 
tural purposes,"  becomes  a  perpetual  right  subject  to  defeat 
only  by  failure  to  pay  annual  water  rents  and  comply  with  the 
lawful  requirements  as  to  the  conditions  of  the  use.  (Sec. 
3,  art.  15  of  the  Constitution ;  Bardsley  v.  Boise  Irr.  &  Land 
Co.,  8  Ida.  155,  67  Pac.  428;  Wilterding  v.  Green,  4  Ida.  773, 
45  Pac.  134.)  A  decree  in  favor  of  a  water  user  from  such 
ditch  could  not  relieve  him  from  any  constitutional  or  stat- 
utory requirements,  nor  could  it  put  him  in  any  better  posi- 
tion or  condition  than  he  already  finds  himself.  His  pres- 
ence in  the  action  is  in  no  respect  essential  to  the  adjudica- 
tion of  the  rights  of  the  several  appropriators  from  the  stream 
itself.  Any  controversy  he  may  have  is  with  the  ditch  com- 
pany from  which  he  receives  water  or  with  other  consumers 
under  the  ditch  over  the  question  of  priority  of  use.  The  ap- 
pellant in  this  action  answered  the  plaintiff's  complaint  but 
made  no  suggestion  of  want  of  necessary  parties.  It  also  filed 
a  cross-complaint  and  made  no  offer  or  attempt  to  bring  in 
any  other  parties,  nor  did  it  make  any  request  to  the  court 
to  order  any  other  parties  brought  into  the  action.  In  view 
of  these  facts,  it  cannot  now  be  heard  for  the  first  time  on  such 
objections  in  urging  a  reversal  of  the  judgment. 

In  paragraph  3  of  the  findings  of  fact,  the  court  made  a 
general  finding  as  to  the  quantity  of  water  required  for  the 
successful  irrigation  of  the  lands  irrigated  from  the  Boise 
river.  It  found  that  **for  bench  lands  1  inch  per  acre''  is 
necessary,  and  that  *'for  bottom  lands  1-1/10  inch  per  acre" 
is  necessary.  The  appellant  assigns  this  finding  as  error  on 
the  ground  that  the  court  has  not  described  the  lands  he  terms 
bench  lands  and  those  he  terms  bottom  lands.  The  'appellant 
is  in  no  position  on  this  appeal  to  question  the  finding  for  the 
following  reason:  This  finding  No.  3  is  merely  a  finding  of 
the  basis  on  which  the  court  has  concluded  to  apportion  the 
water;  the  quantity  of  water  per  acre  he  intended  to  allow 
the  several  appropriators.  When  the  court  came  to  making 
the  specific  findings  as  to  the  number  of  inches  of  water  each 
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appropriator  was  entitled  to,  he  found  the  date  from  whieh 
such  appropriator  was  entitled  to  take  his  water  and  the  num- 
ber of  inches  to  whieh  he  was  entitled  for  the  lands  described 
in  his  complaint  or  cross-complaint  The  latter  finding  was 
presumably  made  upon  the  basis  of  one  inch  for  bench  lands 
and  one  and  one-tenth  inch  for  bottom  lands.  We  assume  the 
court  followed  that  standard.  If,  in  fact,  he  has  not,  the  fail- 
ure to  do  so  must  appear^ from  the  evidence,  and  would  neces- 
sarily have  to  be  reviewed  on  the  motion  for  a  new  trial  or 
appeal  from  an  order  denying  the  same.  On  this  appeal,  we 
must  presume  that  the  court  made  its  decree  to  the  various 
appropriators  on  this  basis.  No  evidence  has  been  brought 
here.  If,  on  the  contrary,  the  basis  or  standard  laid  down  by 
the  court  as  the  one  it  intended  to  follow  is  not  supported 
by  the  evidence,  that,  too,  must  be  determined  from  the  evi- 
dence and  cannot  be  passed  upon  on  this  appeal  from  the 
judgment 

Again,  complaint  is  made  by  the  api>ellant  of  the  action  of 
the  court  in  apportioning  among  the  various  parties  to  the 
action  the  expense  of  making  the  survey  and  maps  and  plats 
by  the  state  engineer,  which  amounted  to  $10,804.60,  and  the 
"expense  incurred  in  preparing  findings  and  decrees  herein 
and  in  filing  and  recording  the  same  in  the  counties  of  Ada 
and  Canyon,"  which  amounted  to  the  sum  of  $468.66.  This 
total  sum  of  $11,273.26  the  court  ''apportioned  to  the  sev- 
eral parties  in  the  proportion  as  water  is  herein  allotted  to 
them."  Appellant  complains  of  this  principally  upon  the 
grounds  that  no  cost-bill  was  filed,  contending  that  under 
the  provisions  of  sec.  4912,  Rev.  Stat.,  as  amended,  it  was  en- 
titled to  have  a  cost-bill  served  on  it  and  the  opportunity  of 
opposing  or  resisting  the  taxation  of  the  whole  or  any  part 
thereof.  In  Boise  Irrigation  &  Land  Co,  v.  Stewart,  10  Ida. 
38,  77  Pac.  25,  321,  this  court  sustained  the  right  and  power 
of  the  district  judge  to  order  the  surveys,  and  also  held  that 
the  cost  thereof  would  be  properly  apportioned  to  the  sev- 
eral parties  to  the  action,  and  that  each  would  have  the  right 
to  contest  the  whole  or  any  part  thereof.  A  party  dissatis- 
fied with  any  part  of  the  expense  of  this  survey  that  was 
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assessed  to  him  had  a  right  to  appear  in  court  and  move 
against  such  assessment  and  that  part  of  the  judgment,  and 
would  have  been  entitled  to  a  hearing  thereon.  It  was  not 
necessary  to  have  a  cost-bill  filed  in  order  to  enable  the  dis- 
satisfied party  to  avail  himself  of  the  right  of  contesting  the 
costs  taxed  against  him  for  this  purpose.  These  costs  are 
clearly  not  within  the  purview  or  contemplation  of  the  statute 
which  requires  the  filing  of  a  cost-bill.  Presumably,  no  one 
had  paid  such  costs.  The  engineer  was  not  employed  by  any 
one  of  the  parties  litigant,  and  consequently  no  one  had  be- 
come personally  liable  for  the  costs.  The  court  had  directed 
the  survey,  but  evidently  did  not  pay  the  bill  and  was  not  a 
party  to  the  litigation.  The  expense  of  the  survey  was  a 
proper  charge  against  all  the  litigants,  and  it  was  entirely 
proper  and  clearly  within  the  jurisdiction  and  authority  of 
the  trial  court  to  apportion  these  costs  as  he  did,  and  enter 
judgment  against  the  several  parties  to  the  action  as  was  done 
in  this  case. 

There  was  no  error  in  the  action  of  the  eourt  in  this  re- 
spect. The  judgment  should  be  aiSrmed,  and  it  is  so  ordered. 
Costs  awarded  in  favor  of  respondents. 


Sullivan,  J.,  concurs. 

Stewart^  J.,  took  no  part  in  the  decision* 
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FARAfEBS'  CO-OPERATIVB  DITCH  COMPANY,  a  Cor- 
poration, Plaintiff  and  Respondent,  v.  RIVERSIDE  IR- 
RIGATION DISTRICT,  LTD.,  Defendant  and  Appel- 
lant;  SIEBEXBERG  CO-OPERATIVE  DITCH  COM- 
PANY  et  al.,  Respondents. 

[94  Pac  765.] 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  for  the  County  of  Ada.  Hon.  Oeoi^e  H.  Stewart, 
Judge. 

Action  hj  the  plaintiff  to  have  the  rights  and  priorities  of 
the  appropriators  of  water  from  the  Boise  river  determined 
and  agreed.  Cause  tried  and  decree  entered  for  the  several 
claimants.  Defendant,  the  Riverside  Irrigation  District,  ap- 
pealed from  the  judgment.    Affirmed. 

Rice  &  Thompson,  for  Appellant 

J.  C.  Rice,  Prank  Martin,  F.  J.  Smith,  Silas  Moody,  Karl 
Paine,  Walter  Griffiths,  Smith  &  Scatterday,  S.  H.  Hays,  Ira 
E.  Barber,  H.  E.  WaUace,  W.  A.  Stone  and  J.  L.  Niday,  for 
Respondents. 

PER  CURIAM.— This  appeal  by  the  Riverside  Irrigation 
District  is  taken  in  the  same  case  and  from  the  judgment 
that  has  been  considered  in  Farmers'  Co-operative  Ditch  Com- 
pany V,  Riverside  Irrigation  District  et  al.,  Respondents,  and 
Nampa  &  Meridian  Irrigation  District,  Appellant,  just  de- 
cided by  this  court,  ante,  p.  450,  94  Pac.  761.  The  same  ques- 
tions are  involved  in  this  appeal  as  on  that,  and  upon  the 
authority  of  that  case  the  judgment  from  which  this  appeal 
is  taken  will  be  affirmed.    Costs  in  favor  of  respondents. 
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(March  5,  1908.) 

FARMERS'  CO-OPERATIVE  DITCH  COMPANY,  a  Cor- 
poration, Respondent,  v.  RIVERSIDE  IRRIGATION 
DISTRICT,  LTD.,  et  al.  Defendants  and  Respondents; 
PIONEER  IRRIGATION  DISTRICT,  Defendant  and 
Appellant. 

[94  Pac  764.] 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  for  the  County  of  Ada.  Hon.  George  H.  Stewart, 
Judge. 

Action  hy  the  plaintiff  to  have  the  rights  and  priorities  of 
the  appropriators  of  water  from  the  Boise  river  determined 
and  decreed.  Cause  tried  and  decree  entered  for  the  several 
elaimants.  Defendant,  the  Pioneer  Irrigation  District,  ap- 
pealed from  the  judgment.    Affirmed. 

W.  E.  Borah,  and  J.  J.  Blake,  for  Appellant 

J.  C.  Rice,  Frank  Martin,  P.  J.  Smith,  Silas  Moody,  Karl 
Paine,  Walter  Griffiths,  Smith  &  Scatterday,  S.  H.  Hays,  Ira 
E.  Barber,  H.  B.  Wallace,  W.  A.  Stone,  and  J.  L.  Niday, 
for  Respondents. 

PER  CURIAM. — This  appeal  by  the  Pioneer  Irrigation 
District  is  taken  in  the  same  case  and  from  the  judgment 
that  has  been  considered  in  Farmers*  Co-operative  Ditch  Com^ 
pony  V.  Riverside  Irrigation  District  et  ai.,  Respondents,  and 
Nampa  &  Meridian  Irrigation  District,  Appellant,  just  de- 
cided by  this  court,  ante,  p.  450,  94  Pac.  761.  The  same  ques- 
tions are  involved  in  this  appeal  as  on  that,  and  upon  the  au- 
thority of  that  case  the  judgment  from  which  this  appeal 
is  taken  will  be  affirmed.  Costs  awarded  in  favor  of  re- 
spondents. 
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K,  J,  Frawl^y,  od  W.  E.  R>raSi,  for  AppeEuft. 

/.  C  &>«.  Fnnk  llartln.  F.  J.  SmrJi.  S^Ijs  Moodtf,  Kjil 
ysi.r.^,,  V/a.t/rr  Gn5hL»,  Smith  ft  Scatterdaj,  S.  H.  Haj%  Ira 
K.  BarUr,  IL  E.  Walliuee,  W.  A.  Stone,  and  J.  L.  Nid^f,  for 

PKB  Cr-RIAM.— This  appeal  hy  the  New  Yoik  Cual  C^Hn- 
paoy  if  taken  in  the  same  ease  and  from  the  judgment  that 
baa  been  eonnidered  in  Farmers'  CihopenUive  Ditch  Compamjf 
V.  Uiverside  Irrigation  District  et  al^  Beq)ondenti»  and  Namtpa 
d  Meridian  Irrigation  District,  Appellant,  just  decided  by 
thia  court,  ante,  p.  450,  94  Fae.  76L  The  aame  qimstioiia  are 
involved  in  ibis  appeal  aa  on  that,  and  npon  the  authority 
of  that  caae  the  judgment  from  which  thia  appeal  ia  taken 
will  be  affirmed.    Coeta  in  favor  of  respondents 
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(March  6,  1908.) 

THOMAS  K.  ANDREWS,  Respondent,  Y.  J.  M.  MOORE, 

Appellant. 

[94  Pac.  579.] 

Amsnded   CJompulint — ^Demurreb — Stipulation   or   Facts. 

1.  Where  a  complaint  is  amended,  it  takes  the  place  of  the  or- 
iginal complaint,  and  the  action  of  the  trial  court  in  OTerruling 
a  demnrrer  to  the  original  complaint  becomes  of  no  consequence, 
and  cannot  be  alleged  as  error  on  appeal. 

2.  Where  the  facts  are  stipulated  as  facts,  and  such  stipulation 
shows  no  liability  upon  the  part  of  the  defendant,  it  is  error  for 
the  trial  court  to  overrule  a  motion  for  judgment  on  the  stipula^ 
ted  facts. 

8.  Where  the  facts  of  a  case  are  stipulated  as  facts,  oral  testi- 
mony cannot  be  offered  for  the  purpose  of  contradicting  such  stipula- 
tion. 

(SjUabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Sixth  Judicial  Di»- 
trict  for  Lemhi  County.    Hon.  J.  M.  Stevens,  Judge. 

Action  to  recover  upon  a  written  contract  for  the  sale  of  a 
hoiBC.    Judgment  for  plaintiff.    ReversecL 

H.  Q.  Redwine,  for  Appellant 

F.  J.  Gowen,  for  Respondent 

Counsel  cite  no  authorities  on  points  decided. 

STEWART,  J.— The  respondent,  as  assignee  of  Dunham 
&  Fletcher,  brings  this  action  to  recover  the  sum  of  $309  al- 
leged to  be  due  upon  the  following  contract: 

"'No.  2015  (32464)  .        Baker,  Ida.,  3-12,  1906. 

**Name  of  Stallion,  Brise  Tout 
**  Dunham  and  Fletcher,  of  Wayne,  111.,  agree  to  sell  the 
above  named  stallion  for  $3400  to  the  undersigned  subscrib- 
Idaho,  VoL  14^-30 
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ers,  who  wishing  to  improve  their  stock,  agree  to  pay  to 
Dunham,  Fletcher  $309  for  each  share  in  said  stallion. 

"Capital  stock,  $3400.     No.  Shares.     11. 

"Payment  to  be  made  in  cash;  or  one-third  in  one  year^ 
one-third  in  two  years,  and  one-third  in  three  years  from 
July  1st,  1906,  secured  by  joint  and  several  negotiable  notes, 
with  interest  at  six  per  cent  per  annum. 

"In  event  the  shares  are  not  fully  subscribed  this  agree- 
ment is  void. 

"(Subscribed  on  back -of  contract) :  Geo.  S.  Dewis,  J.  M. 
Davis,  O.W.  Gorham,  W.  A.  Rose,  W.  R.  Baker,  Barney 
Sharkey,  H.  T.  Albertson,  Frank  Sharkey,  S.  R.  Fleming,  J. 
M.  Moore,  Frank  Marron.'* 

The  defendant  demurred  to  the  original  complaint,  which 
demurrer  was  overruled  and  the  defendant  then  answered. 
Afterwards,  a  stipulation  was  entered  into  by  the  respective 
counsel  to  the  effect  that  the  plaintiff  might  file  an  amended 
complaint  and  that  the  defendant  might- file  amendments  to 
his  answer  to  meet  the  new  allegations  in  the  amended  com- 
plaint. In  accordance  with  this  stipulation  the  plaintiff 
filed  an  amended  complaint,  and  the  defendant  filed  certain 
amendments  to  his  answer.  In  the  amended  complaint  the 
plaintiff  alleged  the  making  of  the  contract  sued  upon,  and 
that  the  same  was  fully  completed  by  the  persons  subscribing 
their  names  thereto,  that  they  were  each  notified  when  the 
horse  therein  described  would  be  delivered,  and  that  the  horse 
was  delivered  to  a  large  majority  of  said  subscribers,  but 
that  the  defendant,  Moore,  failed  to  appear  at  such  delivery 
and  failed  and  refused  to  pay  for  his  interest  in  said  horse 
as  agreed  by  him.  That  Dunham  and  Fletcher  have  fully 
kept  and  performed  their  part  of  said  contract,  and  that  the 
horse  was  delivered  upon  the  express  condition  and  imder- 
standing  that  one-eleventh  interest  in  such  horse  was  the  prop- 
erty of  the  defendant,  Moore,  upon  his  compliance  with  the 
terms  of  said  contract,  and  that  the  plaintiff's  assignors,  Dun- 
ham and  Fletcher,  tendered  to  the  defendant  a  transfer  of 
fiuch  interest  in  said  horse. 
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It  was  then  alleged  that  Dunham  and  Fletcher  assigned 
their  interest  in  said  contract  to  R.  D.  Henley,  who  in  turn  as- 
signed the  same  to  the  respondents  herein.  That  the  sum  of 
$309  with  interest  from  April  27,  1906,  at  six  per  cent  per 
annum  is  due  on  said  contract.  That  plaintiff  made  demand 
therefor  and  the  defendant  refused  to  pay  the  same,  where- 
fore judgment  is  demanded. 

The  defendant  answered  the  complaint  and  admits  the 
making  of  the  contract  by  the  persons  named  therein,  but 
alleges  that  after  the  same  had  been  executed,  W.  B.  Baker, 
one  of  the  parties  who  signed  said  contract,  was  released  there- 
from by  Dunham  and  Fletcher,  without  any  consideration 
therefor,  and  without  this  defendant's  knowledge  or  consent. 
He  admits  that  he  was  notified  of  the  delivery  of  said  horse, 
but  that  he  did  not  have  sufficient  time  to  attend  such  de- 
livery. He  denies  the  assignments  to  the  plaintiff.  As  a 
further  defense  he  alleges  that  B.  B.  Henley,  who  was  the 
agent  of  Dunham  and  Fletcher,  falsely  and  wilfully  mis- 
represented the  cost  of  keeping  the  horse,  and  represented 
that  it  would  be  $200  a  year,  when  in  fact  it  cost  $400  a  year, 
and  that  but  for  such  false  and  misleading  statements  he 
would  not  have  signed  such  agreement. 

As  a  further  defense  the  defendant  alleges  that  the  per- 
sons named  as  subscribers  to  said  contract,  except  W.  R. 
Baker  and  the  defendant,  met  on  March  15,  1906,  and  or- 
ganized themselves  into  a  partnership  under  the  name  of  the 
Baker  Belgian  Horse  Company ;  and  at  said  meeting  nine  per- 
sons  organized  by  electiDg  a  president  and  secretary;  that 
after  said  partnership  was  organized  the  said  Dunham  and 
Fletcher,  by  and  through  their  said  agent,  R.  B.  Henley, 
transferred,  sold  and  assigned  the  said  horse  mentioned  in 
said  complaint  to  said  Baker  Belgian  Horse  Company,  and 
executed  a  bill  of  sale  therefor,  and  transferred  the  posses- 
sion of  said  horse  to  said  nine  persons  so  organized,  and  that 
such  persons  now  own  and  possess  said  horse. 

That  at  the  time  said  horse  was  sold  and  assigned  to  said 
Baker  Belgian  Horse  Company,  the  said  nine  persons  con- 
stituting the  same  executed  their  joint  and  several  promis- 
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•c^rr  n-.*^  f-.r  th^  run  cf  ^.4->\  wb^fi  ir««  delrrered  to 
the  said  ar-r,t  of  D:ilL*3  and  Fl^^t  ber  in  parsKSit  of  said 
fconse.  and  tj  r^:.v.n  <:f  s:  h  «£>  t^iiB  d^f^niazst  aB^scs  tint 
he  y^fis  rfrl'^^v^  fr^m  arj  c«'"I  rst::n  imi^r  said  corrtract 

As  a  f^nLf:T  defense,  he  a:>r^  thst  W.  R.  Baker,  one  of 
tVe  t.'jT^^rB  of  K.:i  e-intrarr.  azii  vh?  was  afterwaid  released 
th^r*-fror3  by  the  a-^-jrcrs  of  plainrli  mas  a  man  of  means, 
ar.d  that  tLis  c^f^:z 'Z-.tiX  wcu2d  not  have  signed  said  eontmet 
had  he  knoTrn  thst  kiM  Baker  w-k-aJd  hare  been  released  thcre- 
froiT.,  and  br  r»=^^-vjn  of  the  rel«ease  of  said  Baker  withofut 
his  corjserit  he  alleges  that  he  is  released  from  any  obliga- 
tion under  said  e<'ntra-"t. 

B'rfore  trial,  a  stipulation  was  entered  into  between  the  r&- 
s[»e  tire  eounsel,  agreeing  upon  the  fa?ts  which  in  sahstanee 
are  as  follows: 

First,  that  Dnnham  and  Fletcher  were,  and  still  are,  part- 
ners under  the  firm  name  of  Dunham  and  Fletcher. 

Second,  that  Dunham  and  Fl^^teher  sold  and  assigned  and 
trar*sferred  all  their  interest  in  said  contract  sued  upon  to 
one  R.  B.  Henley. 

Third,  that  Dunham  and  Fletcher  released  W.  R.  Baker,  one 
of  the  sitrners  to  said  contract,  from  all  obligation  and  re- 
sponsibility thereunder,  without  any  consideration,  and  with- 
out the  knowledge  or  consent  of  this  defendant 

Fourth,  that  on  or  about  March  15,  1906,  nine  of  the  per- 
sons who  si^ed  said  agreement,  to  wit:  Geo.  S.  Dewis, 
J.  M.  Davis,  O.  W.  Gorham,  W.  A.  Rose,  Barney  Sharkey, 
II.  T.  Albertson,  Frank  Sharkey,  S.  R  Fleming  and  Frank 
Marron,  met  and  organized  themselves  into  a  partnership 
association  under  the  name  of  the  Baker  Belgian  Horse  Com- 
pany, and  elected  a  president  and  secretary,  and  at  such  time 
said  Dunham  and  Fletcher  transferred,  sold  and  assigned, 
and  delivered  to  said  partnership  the  horse  mentioned  in  the 
contract  sued  upon,  and  executed  to  said  partnership  a  bill 
of  sale,  and  that  said  Baker  Belgian  Horse  Company  have 
owned  and  possessed  said  horse  since  that  time,  and  that  the 
defendant,  J.  M.  Moore,  has  never  been  a  member  of  said 
Baker  Belgian  Horse  Company,  and  had  no  connection  with 
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the  same  except  that  an  arrangement  was  made  between  said 
nine  persons  and  between  said  Dunham  and  Fletcher,  that 
the  interest  of  said  Moore  would  be  determined  from  the  evi- 
dence. 

Fifth,  that  at  the  time  said  nine  persons  organized  as  the 
Baker  Belgian  Horse  Company,  they  executed  and  delivered 
to  Dunham  and  Fletcher  their  three  joint  and  several  promis- 
sory notes  for  $1,133,  each,  payable  in  one,  two  and  three 
years,  said  notes  aggregating  the  sum  of  $3,400  mentioned  in 
said  agreement. 

Sixth,  that  the  defendant  has  never  paid  any  sum  on  said 
contract  and  never  executed  any  joint  or  several  note  in 
payment  thereof.  That  Dunham  and  Fletcher  gave  a  credit 
on  one  of  said  notes  by  said  persons,  for  $309. 

Seventh,  that  Baker  is  a  man  of  considerable  property,  and 
that  some  of  the  other  parties  who  signed  said  notes  were 
worth  little  more  than  the  exemption  allowed  by  law. 

After  the  stipulation  had  been  filed,  counsel  for  defendant 
made  a  motion  for  judgment  upon  the  pleadings,  and  stipula- 
tion of  facts.  This  motion  was  overruled  by  the  trial  court, 
and  an  exception  taken  and  a  bill  of  exceptions  settled  and 
allowed  embracing  said  motion  and  the  stipulation  of  facts. 

Afterward,  the  cause  was  tried  to  a  jury  and  a  verdict  ren- 
dered in  favor  of  the  plaintiff  for  the  sum  of  $327.30,  and  the 
court  entered  a  judgment  in  accordance  with  said  verdict. 
Defendant  moved  for  a  new  trial  upon  a  statement  settled  by 
the  trial  judge,  which  motion  the  court  overruled,  and  the 
defendant  appeals  from  the  judgment  and  order  overruling 
the  motion  for  a  new  trial. 

Counsel  for  appellant  assigns  as  error  the  overruling  of  the 
demurrer  to  the  complaint.  The  record  discloses  that  after 
the  demurrer  to  the  complaint  was  overruled,  by  agreement  of 
counsel  and  by  permission  of  the  court,  an  amended  complaint 
was  filed.  To  the  amended  complaint  no  demurrer  was  pre- 
sented, and  as  it  took  the  place  of  the  original  complaint  and 
became  the  complaint  upon  which  said  case  was  tried,  the  rul- 
ing of  the  court  upon  the  demurrer  to  the  original  complaint 
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becomes  of  no  consequence.  (People  v.  Hunt,  1  Ida.  433; 
Wooddy  V,  Jamieson,  4  Ida.  448,  40  Pac.  61.) 

Error  No.  2  also  challenges  the  action  of  the  court  in  over- 
ruling the  demurrer  to  the  original  complaint,  and  for  the 
above  reasons  is  not  well  taken. 

Error  No.  3  assigns  as  error  the  ruling  of  the  trial  court 
in  denying  the  defendant's  motion  for  judgment  upon  the 
stipulation  of  facts  and  pleadings;  this  motion  should  have 
been  sustained.    As  a  part  of  the  stipulation  it  appears  that: 

''It  is  stipulated  and  agreed  by  and  between  the  parties 
hereto,  acting  through  their  respective  counsel,  that  the  fol- 
lowing facts  necessary  to  be  proven  on  the  trial  are  facts, 
and  are  admitted  by  each  of  the  respective  parties  hereto  to 
be  such,  and  are  to  be  considered  by  the  court  and  jury  in  eon- 
sidering  this  case." 

Thus  it  will  be  seen  that  the  facts  stipulated  are  facts  and 
are  admitted  to  be  such  by  the  parties.  If  such  facts  stipu- 
lated are  the  facts,  and  the  facts  thus  stipulated  show  no  lia- 
bility on  the  part  of  the  defendant,  then  it  was  certainly  er- 
tx)r  on  the  part  of  the  trial  court  in  refusing  to  sustain  said 
motion  for  judgment  on  the  stipulation.  If  the  facts  are  as 
stipulated,  then  no  oral  evidence  could  be  introduced  for  the 
purpose  of  changing  or  altering  said  facts. 

An  examination  of  the  facts  agreed  upon,  the  substance  of 
which  is  set  forth  above,  does  not  in  any  way  connect  the  de- 
fendant with  any  obligation  to  pay  the  plaintiff  or  his  as- 
signors any  sum  of  money  whatever.  Not  only  that,  but  the 
stipulation  of  facts  shows  that  after  the  contract  sued  upon 
M'as  made,  the  assignors  of  the  plaintiff  resold  said  horse 
mentioned  in  said  contract,  to  parties  associating  themselves 
together  as  the  Baker  Belgian  Horse  Company,  and  received 
full  contract  price  therefor  by  promissory  notes  executed  by 
the  parties  to  whom  said  animal  was  sold,  gave  a  bill  of  sale 
therefor,  and  surrendered  possession.  Thus  it  appears  that 
Dunham  and  Fletcher  did  not  any  longer  recognize  the  con- 
tract sued  upon  in  this  case,  but  made  a  new  contract  and  re- 
sold the  horse  to  another  and  different  association  for  the 
same  price.    Certainly  the  defendant^  not  being  connected 
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with  said  transaction,  would  not  in  any  way  he  liahle  for  any 
part  of  the  purchase  price.  It  is  stipulated,  however,  **That 
said  Dunham  and  Fletcher  gave  a  credit  on  one  of  said  notes 
executed  by  said  nine  persons  for  $309,  the  said  credit  being 
made  at  the  time  said  notes  were  executed." 

But  it  is  not  stipulated  that  this  credit  was  given  by  rea- 
son of  any  liability  of  the  defendant  upon  the  contract  sued 
upon,  or  that  any  reservation  was  made  of  his  interest  in  said 
horse  when  the  sale  was  made  to  the  Baker  Belgian  Horse 
Company,  but  the  contrary  does  appear,  and  that  the  sale  to 
the  Baker  Belgian  Horse  Company  was  complete  and  of  the 
entire  animal. 

We  are  unable  to  find  any  facts  in  the  stipulation  which 
fihow  any  liability  upon  the  part  of  the  defendant  to  the  plain- 
tiff herein  or  his  assignors.  Of  course,  if  the  facts  stipulated 
bo  facts,  and  the  fact  be  that  no  liability  is  shown  on  the 
part  of  the  defendant,  then  certainly  no  oral  or  other  testi- 
mony could  be  introduced  contradicting  such  fact,  because  if 
a  contradiction  was  made,  then  the  stipulation  would  not  be  a 
fact.  We  are  therefore  of  the  opinion  that  the  court  erred  in 
overruling  the  defendant's  motion  for  judgment  on  the  stipu- 
lation. Judgment  reversed  and  cause  remanded.  Costs 
awarded  to  appellant 

Ailshie,  C.  J.,  and  Sullivany  7.,  concur. 
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PointB  I>e«ided. 

(MmrA  10,  1908.) 

W.  H.  KIDENBAUGH  et  al.,  Appf^llants,  v.  B.  S.  SANDUN, 

BespondenL 

[M  Pac  827.] 

Wnr  or  ArrACHimrp— WHxif  IimoPBBLT  IS8irBH-I>i8scx.innnr  op 
Wbit— Wsrr  mat  Issxtk  <m  Issuangb  ov  Summosts. 

1.  Uiider  the  pnmflioiif  of  see.  430S,  Iter.  Stat^  m  writ,  of  attieh- 
flent  maj  iflsiie  at  the  time  of  iasaing  the  soiiuiioae  or  at  aaj  time- 

tbereafter. 

2.  A  writ  of  attachment  issued  prior  to  the  iasnanee  of  anj  som- 
BOiia  or  to  the  appearanee  of  the  defendant  in  the  case  would  bo 
•nbjeet  to  discharge  on  motion  on  the  groond  that  the  same  waa 
Inproperljr  iaraed. 

t.  Where  the  plaintiff  has  eommeneed  Ids  aetion  hj  filing  his 
complaint,  and  demands  of  the  elerk  the  issoance  of  a  summons^ 
and  the  clerk,  in  compliance  therewith,  issnes  what  purpoils  to  be 
a  summons,  and  thereafter  issues  a  writ  of  attachment,  the  latter 
writ  will  not  be  quashed  merelj  because  the  summons  was  irregular 
or  in  some  respects  failed  to  complj  with  the  provisions  of  see. 
4140,  Ber.  Stat.,  or  is  in  some  respect  Tulnerable  to  the  assault  of 
a  motion  to  qnash. 

4«  The  vitalitj  and  efficiencj  of  a  writ  of  attachment  cannot  in 
all  cases  and  at  all  hazards  be  tested  hj  the  strength  of  the  sum* 
mons  to  withstand  a  motion  to  quash. 

0.  The  fact  that  the  clerk  makes  a  mistake  in  drawing  a  sum* 
mons  and  in  some  respect  fails  to  complj  with  the  statutory  re- 
quirements, will  not  alone  and  of  itself  render  the  process  as  though 
no  summons  whatever  had  been  issued,  so  as  to  subject  the  writ 
of  attachment  to  dissolution  on  the  grounds  that  no  summons  had 
been  issued  at  the  time  of  the  issuance  of  the  writ. 

6.  Under  the  provisions  of  see.  3862,  Bev.  Stat.,  the  court  haa 
control  of  its  process,  and  maj  order  a  defective  summons  so 
amended  as  to  conform  to  the  requirements  of  the  statute,  and 
after  amendment  maj  order  it  withdrawn  from  the  files  and  served. 

7.  A  summons  once  returned  and  filed  with  the  papers  in  the  case 
becomes  a  file  of  the  court  which  cannot  be  withdrawn  without 
permission  of  the  court,  but  the  court  maj  order  it  withdrawn  and 
■arved  upon  anj  defendant  in  the  case. 

(Sjllabus  bj  the  court.) 
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Argument  for  Bespondent. 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District  for  the  County  of  Elmore.  Hon.  Edward  A.  Walters, 
Judge! 

Action  by  plaintiff  and  writ  of  attachment  issued.  Prom 
an  order  made  by  the  judge  dissolving  the  attachment  plaintiff 
appeals.    Reversed. 

Karl  Paine,  for  Appellants. 

If  the  summons  as  issued  was  merely  defective,  the  court 
erred  in  dissolving  the  attachment,  because  a  defective  sum- 
mons is  nevertheless  a  summons,  and  satisfies  the  requirements 
of  the  statute  that  the  writ  shall  not  issue  before  the  issuance 
of  the  summons.  (WhitwM  v.  Bariier,  7  Cal.  54;  Porter  v. 
Vandercook,  11  Wis.  70;  Lyman  v.  Milton,  44  Cal.  630; 
Sweeney  v.  Schultes,  19  Nev.  53,  6  Pac.  44;  McKnight  v.  Orani, 
13  Ida.  629, 121  Am.  St.  Rep.  287,  92  Pac.  989;  Ward  v.  Ward, 
59  Cal.  139 ;  Shinn  v.  Cummins,  65  CaL  97,  3  Pac.  133 ;  Ralph 
V.  Lomer,  3  Wash.  401,  28  Pac.  760;  Nix  v.  Gilmer,  5  Okl.  740, 
50  Pac.  131 ;  Baker  v.  Prewett,  3  Wash.  Ter.  474  (595) ,  19  Pac. 
149;  Higley  v.  Pollock,  21  Nev.  198,  27  Pac.  895;  Parke  v. 
Wardner,  2  Ida.  285,  13  Pac.  172.) 

The  court  being  expressly  authorized  by  the  statute  to 
amend  and  control  its  process  and  orders  so  as  to  make  them 
conformable  to  justice,  erred  in  not  permitting  the  appellants 
to  amend  the  summons.  (Polack  v.  Hunt,  2  Cal.  193 ;  Key- 
bers  V.  McComier,  67  Cal.  395,  7  Pac.  838-  Pinkiert  v.  Kom- 
Hum,  5  Cal.  App.  522,  90  Pac.  969.) 

John  P.  MacLane,  and  Perky  &  Blaine,  for  Respondent. 

The  summons  was  void  as  against  the  attack  made  upon  it. 

Rev.  Stat.,  sec.  4140,  as  amended  by  Laws  1907,  p.  538,  pro- 
vides that  the  summons  "must  contain"  five  things,  the  third 
being  a  direction  that  the  defendant  appear  and  answer  within 
twenty  days,  etc.  This  language  is  mandatory.  {Lyman  v. 
Milton,  44  CaL  630;  Dya^  v.  Keaton,  3  Mont.  495;  Sawyer  v. 
Robertson,  11  Mont.  416,  28  Pac.  456;  Sharman  v.  Euot,  20 
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Mont.  555,  63  Am.  St.  Rep.  645,  52  Pac.  558;  Smith  v.  Aurich, 
6  Colo.  388;  Sidwell  v.  Schumacher,  99  111.  433.) 

Summons  departing  from  the  statutes  in  each  and  any  of 
the  requirements  specified  have  been  quashed,  and  as  we  un- 
derstand it,  a  summons  is  effectively  held  void  as  against  the 
attack  made  upon  it  when  it  is  quashed.  A  defective  writ 
successfully  assaulted  by  a  motion  to  quash,  interposed  in  due 
season,  is  the  same  as  no  process  at  all.  {Smith  v.  Hockley, 
44  Mo.  App.  614.)  (1)  Summons  not  signed  by  clerk: 
Sharman  v.  Huot,  20  Mont.  555,  63  Am.  St  Rep.  645,  52  Pac. 
558.  See,  also,  Wim:bish  v.  Wofford,  33  Tex.  109,  where  cita- 
tion was  signed  by  deputy  and  was  held  void.  (2)  Summons 
not  sealed :  Choate  v.  Spencer,  13  Mont.  127,  40  Am.  St.  Rep. 
425,  32  Pac.  651,  20  L.  R.  A.  424;  Dexter  v.  Cochran,  17  Kan. 
447.  (3)  Summons  failing  to  state  names  of  the  parties: 
Lym^m  v.  Milton,  44  Cal.  630.  (4)  Insufficient  statement  of 
nature  of  action :  Smith  v.  Aurich,  6  Colo.  388 ;  Chase  v.  Ha- 
good,  3  Ida.  682,  34  Pac.  811.  (5)  Giving  insufficient  time 
for  appearance :  WhitweU  v.  Barhier,  7  Cal.  54 ;  Fisher  v.  Cow- 
ley,  57  W.  Va.  312,  50  S.  E.  422;  Mead  v.  Hartwell,  31  N.  Y. 
Supp.  674,  10  Misc.  Rep.  662.  (6)  Sununons  containing  no- 
tice that  judgment  would  be  taken  when  it  should  state  that 
plaintiff  would  apply  for  relief  and  vice  versa:  Sawyer  v.  Boh- 
ertson,  11  Mont.  416,  28  Pac.  456;  Ward  v.  Ward,  59  Cal.  139. 

The  summons  being  defective  in  a  material  point  is  not 
amendable.  For  if  a  writ  is  void  there  is  nothing  to  amend 
by.  {Sharman  v.  Huot,  20  Mont.  555,  63  Am.  St.  Rep.  645, 
52  Pac.  558;  Fisher  v.  Crowley,  57  W.  Va.  312,  50  S.  B.  422; 
United  States  v.  Bose,  14  Fed.  681.) 

Furthermore,  an  amendment  in  this  case  would  have  been 
useless;  the  summons  had  been  served  and  returned;  its  foree 
was  spent,  it  was  functus  officio.  {Fanning  v.  Foley,  99  CaL 
336,  33  Pac.  1098.) 

AILSHIE,  C.  J. — This  is  an  appeal  from  an  order  dissolv- 
ing an  attachment.  On  November  20,  1907,  the  plaintiffs 
commenced  their  action  by  filing  their  complaint  with  the  clerk 
of  the  district  court.    They  thereupon  caused  a  summons  to 
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be  issued.  This  summons  is  conceded  to  be  in  regular  form 
and  in  compliance  with  the  statute,  with  the  exception  of  the 
time  in  which  the  defendant  was  required  to  appear  and  an- 
swer. The  summons  was  evidently  a  form  that  had  been  used 
prior  to  the  amendment  of  sec.  4140,  Rev.  Stat.,  and  required 
the  defendant  to  appear  and  answer  within  ten  days  if  served 
within  the  county  in  which  it  was  issued.  Sec.  4140,  as 
amended  at  the  ninth  session  (Sess.  Laws,  1907,  p.  530),  re- 
quires the  summons  to  contain,  among  other  things,  "the  di- 
rection that  the  defendant  appear  and  answer  the  complaint 
within  twenty  days  if  the  summons  is  served  within  the  dis- 
trict within  which  the  action  is  brought  and  within  forty  days 
if  elsewhere."  Immediately  after  the  issuance  of  this  sum- 
mons, the  plaintiff  procured  a  writ  of  attachment  to  be  issued 
against  the  property  of  defendant,  which  writ  was  thereafter 
served  by  levying  upon  certain  of  the  defendant's  property. 
After  the  service  of  the  summons  and  writ  of  attachment,  the 
defendant  made  a  motion  to  quash  the  summons,  and  also  a 
motion  to  dissolve  the  writ  of  attachment,  and  the  plaintiffs 
made  a  counter-motion  for  leave  to  amend  the  summons  previ- 
ously issued  so  as  to  make  it  conform  to  the  requirement  of 
sec.  4140  as  amended.  These  motions  all  came  on  for  hearing 
on  January  6, 1908,  before  the  district  judge  at  chambers,  and 
he  thereafter  sustained  the  motion  to  quash  the  summons  and 
also  the  motion  to  dissolve  the  attachment  and  denied  the 
plaintiffs'  motion  to  amend  the  summons.  This  appeal  is 
from  that  part  of  the  order  of  the  district  judge  which  dis- 
solved the  attachment.  The  only  question  which  presents  it- . 
self  for  our  consideration  here  is  the  meaning  and  intent  of 
sec.  4302  of  the  Revised  Statutes,  in  reference  to  the  condi- 
tions under  which  a  writ  of  attachment  may  issue.  The  statute 
says:  **The  plaintiff  at  the  time  of  issuing  the  summons,  or  at 
any  time  afterward,  may  have  the  property  of  the  defendant 
attached,"  etc.  Sec.  4303  provided  that,  "The  clerk  of  the 
court  must  issue  the  writ  of  attachment  upon  receiving  an 
aflSdavit  by  or  on  behalf  of  the  plaintiff,"  etc.  This  motion 
was  made  under  sec.  4321,  which  provides  that  the  defendant 
may  at  any  time  after  the  issuance  of  a  writ  of  attachment. 
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apply  to  the  court  on  motion  for  a  discharge  of  the  writ  of  at- 
tachment ''on  the  ground  that  the  same  was  improperly  or 
irr^^riy  issued."  The  contention  here  made  is  that  since 
the  summons  was  not  regular  and  in  due  form  in  its  require- 
ment as  to  the  time  within  which  the  defendant  should  ap- 
pear and  answer,  it  must  be  treated  as  if  no  summons  haa 
been  issued  at  alL  If  no  summons  had  been  issued,  and 
no  appearance  had  been  made  by  the  defendant,  then,  of 
course,  the  attachment  was  improperly  issued.  We  appre- 
hend that  the  only  purpose  the  legislature  had  in  provid- 
ing that  the  writ  of  attachment  should  not  issue  until  the 
issuance  of  a  summons  was  to  guard  against  the  attachment 
and  seizure  of  a  defendant's  property  without  requiring  the 
plaintiff  to,  at  the  same  time  or  previously,  invoke  the  process 
of  the  court  to  bring  the  defendant  into  court  and  litigate  the 
question  of  indebtedness  if  any  issue  is  to  arise  over  that  ques- 
tion. In  other  words,  the  legislature  did  not  intend  to  allow 
a  plaintiff  to  commence  an  action  and  let  his  complaint  lie  in 
the  files  of  the  court  for  one  year,  as  he  may  do  under  sec. 
4139,  Rev.. Stat.,  and  at  the  same  time  have  the  defendant's 
property  attached  and  held  under  process  for  the  payment  of 
a  debt  that  he  has  taken  no  steps  to  reduce  to  a  final  judg- 
ment. When  a  plaintiff  comes  to  the  point  where  he  is  in  the 
notion  of  prosecuting  his  action  to  judgment  and  invoking  a 
judicial  determination  as  to  the  question  of  indebtedness  and 
amount  due  him,  then  and  in  that  case  it  was  the  evident  pur- 
pose of  the  legislature  to  allow  him  a  writ  of  attachment  under 
the  statutory  conditions  to  secure  the  indebtedness  which 
might  be  found  due.  The  issuance  of  a  summons  is  a  minis- 
terial duty  imposed  upon  the  clerk.  The  statute  prescribes 
the  form  of  the  summons  and  certain  things  that  it  shall  con- 
tain, and  this  is  done  for  the  aid  and  direction  of  the  clerk  in 
the  issuance  thereof.  The  fact  that  a  plaintiff  demands  of  the 
derk  the  issuance  of  a  summons  indicates  clearly  and  unequiv- 
ocally his  intention  to  prosecute  his  action  to  judgment,  and, 
in  our  opinion,  such  demand  made  on  the  part  of  the  plain- 
tiff and  an  attempted  compliance  therewith  on  the  part  of  the 
clerk,  constitutes  a  compliance  with  the  requirements  of  sec 
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4302,  and  entitles  the  plaintifb  to  further  demand  and  re- 
ceive a  writ  of  attachment  by  which  process  he  may  have  the 
defendant's  property  seized.  The  fact  that  the  clerk  makes 
such  a  mistake  in  the  summons  as  to  avoid  the  process  entirely, 
or  to  merely  render  it  so  defective  as  to  subject  it  to  a  motion 
to  quash,  is  not  sufficient,  in  our  opinion,  to  avoid  thie  writ  of 
attachment  or  justify  its  dissolution.  Of  course,  a  total  fail- 
ure to  issue  a  summons  would  be  grounds  for  the  dissolution 
of  the  attachment.  But  the  validity  and  efficiency  of  the  writ 
cannot  in  all  cases  and  at  all  hazards  be  tested  by  the  strength 
of  the  summons  to  withstand  the  assault  of  a  motion  to  quash 
it.  On  the  contrary  if  the  defendant  should  appear  in  the 
case  without  the  issuance  of  any  summons  at  all,  and  thereby 
render  a  summons  unnecessary,  that  fact  could  certainly  not 
deprive  the  plaintiflf  of  the  benefit  of  a  writ  of  attachment  in 
a  case  where  he  would  otherwise  be  entitled  to  such  writ. 

There  is  no  doubt  but  that  the  summons  in  this  case  was 
open  to  the  motion  to  quash,  for  the  reason  that  under  the 
statute  the  defwidant  is  entitled  to  twenty  days  in  which  to 
answer.  If  a  judgment  had  been  entered  against  him  by  de- 
fault at  the  expiration  of  the  ten  day  period,  the  judgment 
would  have  doubtless  been  void.  A  different  question  would 
probably  have  arisen,  however,  had  the  defendant  not  ap- 
peared and  the  plaintiff  had  waited  until  after  the  expiration 
of  the  twenty  day  period  prescribed  by  the  statute,  and  had 
then  applied  to  the  court  for  a  default  judgment ;  or  had  the 
defendant  appeared  and  moved  to  quash  the  summons  after 
the  expiration  of  the  full  period  of  twenty  days  allowed  him 
by  statute  in  which  to  answer.  That  contention  does  not 
arise  here  and,  of  course,  we  are  not  called  upon  to  express 
any  opinion  as  to  the  validity  of  a  summons  attacked  under 
such  circumstances.  We  merely  suppose  such  a  case  as  an  il- 
lustration of  the  objects  and  purposes  of  the  statute.  Under 
sec.  3862,  Rev.  Stat.,  we  have  no  doubt  of  the  power  and  right 
of  the  trial  court  to  order  the  amendment  of  a  summons  such 
as  this  to  make  it  conform  to  the  requirements  of  the  statute. 
That  section  provides  as  follows:  "Every  court  has  power 
....  8.    To  amend  and  control  its  process  and  orders,  so  aa 
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to  make  them  conformable  to  law  and  justice."  The  conten- 
tion that  a  summons  once  returned  and  filed  is  functus  officio^ 
and  cannot  be  given  life  and  effect  by  an  order  of  the  court, 
is  not  well  founded.  As  soon  as  it  becomes  a  file  of  the  court, 
it  is  beyond  the  power  of  any  party  to  the  action  to  withdraw 
it  without  an  order  of  court  to  that  effect;  but  the  court  it- 
self has  control  over  the  records  and  files  in  a  case  as  well  as 
over  its  own  process,  and  it  might  order  a  summons  already 
issued  and  on  file  to  be  withdrawn  for  service,  or  order  an  en- 
tirely new  summons,  as  justice  and  the  exigencies  of  the  case 
may  demand.  (Hancock  v.  Preuss,  40  CaL  572 ;  Coffin  v.  BeU, 
22  Nev.  169,  58  Am.  St.  llep.  738,  37  Pac  240.) 

The  trial  court  erred  in  dissolving  the  writ  of  attachment. 
The  order  is  reversed  and  cause  remanded.  Costs  in  favor  of 
appellant. 

Sullivan,  J.,  and  Stewart,  J.,  concur. 


(March  11,  1908.) 

GUST  GUNDERSON,  Plaintiff,  v.  DISTRICT  COURT 
FOURTH  JUDICIAL  DISTRICT,  and  B.  A,  WAL- 
TERS, Defendants. 

[94  Pac.  166.] 

Writ  of  Revifw — Whsn  Geanted— Motion  to  Quash — Jubisdiction 
or  CouBT. 

1.  Under  the  pTOvirioiu  of  see.  4962,  Ber.  Stat.,  the  writ  of  re- 
view maj  be  granted  bj  anj  conrt  except  a  probate  or  justice's 
court,  when  an  inferior  tribunal,  board  or  officer,  exercising  judicial 
functions,  has  exceeded  the  jurisdiction  of  such  tribunal,  board  or 
officer,  and  there  is  no  appeal,  nor,  in  the  judgment  of  the  court, 
any  plain,  speedj  and  adequate  remedj. 

2.  The  district  court  has  jurisdiction  to  hear  and  determine  a 
motion  to  dismiss  an  appeal  to  that  court  from  the  probate  court, 
and  as  it  has  jurisdiction  to  pass  upon  such  motioUi  its  action  thers^ 

^  in  cannot  be  reviewed  hj  writ  of  review. 
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3.  If  a  court  undertakes  to  proceed  in  a  matter  without  or  in 
excess  of  its  jurisdiction,  its  proceedings  may  be  arrested  bj  writ 
of  prohibition. 

(Syllabus  by  the  court.) 

An  original  proceeding  in  this  court  for  a  writ  of  review  to 
review  the  action  of  the  district  court  in  overruling  a  motion 
to  dismiss  an  appeal  from  the  probate  court  Motion  to  qtiadi 
writ  sustained. 

Daniel  McLaughlin,  for  Plaintiff. 

W.  C.  Howie,  for  Defendants. 

Counsel  cite  no  authorities  on  points  decided. 

SULLIVAN,  J. — This  court  issued  a  writ  of  review  on  the 
application  of  the  plaintiff  to  review  the  action  of  the  district 
court  in  overruling  a  motion  of  the  plaintiff  to  dismiss  an  ap- 
peal which  had  been  taken  from  the  probate  court  to  the  dis- 
trict court  in  an  action  in  which  Gust  Qunderson  was  plaintiff 
and  A.  A.  Brothen  was  defendant.  On  return  day,  counsel 
for  the  defendants  appeared  and  moved  to  quash  the  writ  on 
three  several  grounds:  (1)  That  it  appears  on  the  face  of  the 
petition  that  it  is  not  a  case  in  which  a  writ  of  review  will  is- 
sue, for  the  reason  that  the  petitioner  has  an  adequate  remedy 
by  appeal;  (2)  That  said  petition  does  not  state  facts  suffi- 
cient to  warrant  the  issue  of  the  writ;  (3)  That  it  appears  on 
the  face  of  the  petition  that  the  district  court  did  not  exceed 
its  jurisdiction. 

It  appears  from  the  petition  that  said  Qunderson  obtained 
a  judgment  in  the  probate  court  against  said  Brothen,  and 
thereafter  said  Brothen  prosecuted  an  appeal  to  the  district 
court.  Thereupon  Qunderson  moved  the  district  court  to  dis- 
miss said  appeal  on  the  ground  that  no  sufficient  undertaking 
had  been  filed.  The  court  overruled  said  motion  and  this  pro- 
ceeding is  brought  to  review  that  action  of  the  district  court. 

Under  the  provisions  of  sec.  4962,  the  writ  of  review  may 
be  granted  by  any  court  except  a  probate  or  justice's  court 
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when  an  inferior  tribnnal,  board  or  officer,  exercising  judicial 
functions,  has  exceeded  the  jurisdiction  of  such  tribunal, 
board  or  officer,  and  there  is  no  appeal  nor,  in  the  judgment  of 
the  court,  any  plain,  speedy  and  adequate  remedy.  The  writ 
in  this  case  must  be  quashed  unless  the  district  court  exceeded 
its  jurisdiction  in  passing  upon  said  motion  to  dismiss  said  ap- 
peal. 

There  is  no  question  but  what  the  court  had  jurisdiction  to 
dispose  of  that  motion  and  to  determine  whether  the  appeal 
had  been  taken  as  provided  by  law.  As  the  court  had  juris- 
diction to  determine  that  question,  its  decision,  whether  right 
or  wrong,  cannot  be  reviewed  on  certiorari.  The  only  ques- 
tion that  can  be  determined  by  writ  of  review  is  the  question 
whether  the  court  had  jurisdiction  to  act  in  the  matter  re- 
ferred to.  That  it  did  have  such  jurisdiction  is  beyond  ques* 
tion;  therefore,  its  action  cannot  be  reviewed  by  writ  of  re- 
view. If,  in  fact,  the  appeal  referred  to  has  not  been  per- 
fected by  filing  the  undertaking  required  by  law,  and  the  court 
should  proceed  to  try  the  case,  its  action  might  be  arrested  by 
a  writ  of  prohibition,  for  under  the  provisions  of  sec.  4994, 
Rev.  Stat.,  a  writ  of  prohibition  arrests  the  proceedings  of  a 
court  when  its  proceedings  are  without  or  in  excess  of  its  jur- 
isdiction. Under  the  facts  of  this  case,  if  the  petitioner  has 
any  remedy  whatever,  it  is  by  writ  of  prohibition  and  not  by 
writ  of  review. 

The  motion  to  quash  the  writ  is  sustained  with  costs  of  tfaia 
proceeding  in  favor  of  the  defendant 

Ailshie,  G.  J.,  and  Stewart,  J.,  concur. 
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(March  12,  1908.) 

VILLAGE  OP  HAILEY,  a  Municipal  Corporation,  Respond- 
ent,  V.  W.  T.  RILEY,  AppeUant. 

[95  Pac.  686.] 

PnjDiNGS — Insxjtficienct— Dedication. 

1.  Water  applied  to  a  desert  entry  for  the  pnrpose  of  Tedaim- 
ing  the  same  does  not  become  inseparable  therefrom,  and  may  be 
conveyed  separate  and  apart  from  a  conveyance  of  the  land. 

2.  The  making  and  filing  of  a  plat  laying  ont  a  townsite  upon  a 
desert  entry  will  not  dedicate  to  the  public  the  water  used  upon  the 
streets  and  alleys  of  said  townsite,  under  a  water  right  subsequently 
located  and  acquired. 

3.  A  finding  that  a  desert  entryman  and  his  successors  in  interest 
Intended  that  the  occupants  of  a  townsite  should  have  the  free  use 
of  water  on  the  streets  of  such  townsite  is  not  sufficient  to  show 
A  perpetual  dedication  of  said  water  to  a  public  use. 

4.  A  finding  "That  the  use  of  water  on  the  streets  of  a  town- 
site  is  necessary  for  a  reasonable  enjoyment  of  the  streets  and 
private  rights,  and  public  convenience  and  accommodation  would 
be  materially  affected  by  an  interruption  of  the  use  of  the  water 
on  the  streets  of  said  townsite,"  is  not  sufficient  to  show  an 
intention  to  dedicate,  or  the  faet  of  dedieation  of  such  water  per- 
petually  to  a  public  use. 

6.  Where  the  findings  of  fact  show  a  long-continued  use  with  the 
knowledge  of  the  owner  of  water  upon  streets  and  alleys  of  a  mu- 
nicipality, such  findings  are  not  inconsistent  with  a  permissive  use 
and  a  license  to  use  the  same,  and  do  not  show  an  intention  to  per- 
petually dedicate  the  same  to  a  public  use. 

6.  To  constitute  dedication  by  user,  it  is  necessary  to  find  the 
probative  facts  which  of  themselves  constitute  dedication,  or  the 
ultimate  fact  of  dedication.  It  is  not  enough  to  find  facts  which 
merely  have  a  tendency  to  prove  dedication;  the  use  found  to  exist 
must  be  inconsistent  with  a  permissive  use  or  a  mere  license. 

7.  In  an  action  to  quiet  title  to  an  easement  in  a  ditch,  and  the 
right  to  use  water  flowing  therein,  where  the  answer  interposes  as  a 
defense  the  statute  of  limitations  under  sections  4036  and  4037, 
Bev.  Stat.,  it  is  incumbent  upon  the  trial  court  to  make  a  finding 
upon  such  defense,  unless  a  finding  thereon  would  not  affect  or 
control  the  judgment  or  call  for  a  different  judgment  than  avr* 
ihorized  by  the  findings  made. 

Idaho,  VoL  14—31 
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Argoment  for  Appellant. 

8.  Where  the  findings  and  eonclnsiona  of  law  do  not  support  ib» 
jndgmenty  tbe  judgment  will  be  reversed. 
(J^UaboB  hj  the  eourt.) 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District  for  Blaine  County,  Idaho.  Hon.  L>i;tleton  Price^ 
Judge. 

An  action  to  quiet  title  to  an  interest  in  a  ditch,  and  the 
water  carried  through  said  ditch.  Judgment  for  plaintiflE* 
Reversed. 

E.  M.  Angel,  and  Richards  &  Haga,  for  Appellant 

Dedication  should  not  be  presumed  without  evidence  of  an 
unequivocal  intention  to  dedicate.  (Angell  on  Highways,  sec. 
147;  9  Am.  &  Eng.  Ency.  of  Law,  36;  Tiedeman  on  Mun. 
Corp.,  sec.  219;  2  Abbott  on  Mun.  Corp.,  sec.  728.)  There  is 
no  presumption  in  favor  of  dedication.  {Warden  v.  BMceley^ 
32  Wis.  690;  Quinn  v.  Anderson,  70  Cal.  454,  11  Pac.  746; 
Tate  V,  Sacramento,  50  Cal.  242;  Hogue  v.  City  of  Albina,  20 
Or.  182,  25  Pac.  386,  10  L.  R.  A.  673;  Lownsdale  v.  Portland,. 
15  Fed.  Caa.  No.  8579,  Deady,  39;  Commonwealth  v.  Coupe,. 
128  Mass.  63;  Hartley  v.  Vermillion   (Cal.),  70  Pac.  273.) 

The  mere  permissive  use  of  private  property  by  the  public 
is  invariably  held  to  be  only  a  license.  The  presumption  of 
law  is  that  the  user  by  the  public  was  not  adverse  and  hostile 
to  the  owner  nor  based  upon  a  dedication  wherein  the  owner 
intended  to  surrender,  without  consideration,  his  property  for 
the  use  of  the  public,  and  such  use,  no  matter  how  long  con- 
tinued, does  not  establish  a  dedication.  (Davis  v.  Clinton,  58 
Iowa,  389,  10  N.  W.  768;  Mayberry  v.  Standish,  56  Me.  342; 
Jones  V.  Phillips,  59  Ark.  35,  26  S.  W.  386 ;  Hemingway  v. 
Chicago,  60  111.  324;  Wood  v.  Hurd,  34  N.  J.  L.  88;  Daniels 
V.  Almy,  18  R.  I.  244,  27.Atl.  330;  Tutwiler  v,  Kendall,  113 
Ala.  664,  21  South.  332;  Post  v,  Pearsall,  22  Wend.  425.) 

An  intention  on  the  part  of  the  owner  to  dedicate  is  ab- 
•olutely  essential,  and  it  must  be  clearly  and  unequivocally 
shown.    {State  v.  Adkins,  42  Ean.  203,  21  Pac  1069;  Tinges 
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V.  Mayor  etc.  of  Bcdtimore,  51  Md.  609 ;  Hogue  v.  City  of  AU 
hina,  20  Or.  182,  25  Pac.  386,  10  L.  R.  A.  673;  Cal  Nav.  etc. 
Co.  V.  Union  etc.  Co.,  126  Cal.  433,  58  Pac.  936,  46  L.  R.  A. 
825;  City  of  Denver  v.  Jacobson,  17  Colo.  497,  30  Pac.  246; 
Outtery  v.  Glenn,  201  111.  275,  66  N.  E.  305 ;  Starr  v.  People,  17 
Colo.  458,  30  Pac.  64;  Culmer  v.  Salt  Lake  City,  27  Utah,  252, 
75  Pac.  620 ;  Holdane  v.  Colo.  Springs,  21  N.  Y.  477 ;  Bloomivg- 
ton  V.  Bloomington  Cem,  Assn.,  126  111.  221,  18  N.  E.  298; 
Chicago  v.  Johnson,  98  111.  618 ;  Lownsdale  v.  Portland,  Fed. 
Cas.  No.  8579,  Deady,  39.)  The  owner  of  a  water  right, 
whether  by  purchase  or  original  appropriation,  may  dispose  of 
it  as  he  sees  fit,  either  with  or  without  the  land  on  which  it  had 
formerly  been  used,  the  only  limitation  being  that  the  water 
should  always  be  applied  to  some  beneficial  use.  (Hard  v. 
Boise  Irr.  &  Land  Co.,  9  Ida.  589,  76  Pac.  331,  65  L.  R.  A.  407 ; 
Johnson  V.  Little  Horse  Creek  Irr.  Co.,  13  Wyo.  208,  110  Am. 
St.  Rep.  986,  79  Pac.  22,  70  L.  R.  A.  341 ;  Gould  on  Waters, 
sec.  234;  Kenney  on  Irr.,  sees.  264,  265,  and  cases  there  cited; 
Long  on  Irrigation,  sec.  79 ;  3  Farnham  on  Water  and  Water 
Rights,  sees.  643,  679.) 

McFadden  &  Brodhead,  and  Sullivan  &  Sullivan,  for  Re- 
spondent. 

The  use,  with  the  assent  of  the  owner,  for  such  a  length  of 
time  that  the  public  accommodation  and  private  rights  may  be 
materially  affected  by  an  interruption  of  the  enjoyment,  es- 
tablishes a  dedication.  {City  of  Macon  v.  Franklin,  12  Ga. 
239 ;  City  of  Chicago  v.  Wright,  69  111.  318 ;  State  v.  Wilson, 
42  Me.  9 ;  Parrish  v.  Stephens,  1  Or.  59 ;  Scranton  v.  Oriffin^ 
8  Leg.  Gaz.  86 ;  Hughes  v.  Providence  and  W,  B.  Co.,  2  R.  I. 
493;  Whittaker  v.  Ferguson,  16  Utah,  240,  51  Pac.  980;  Saulet 
v.  City  of  New  Orleans,  10  La.  Ann.  81 ;  Abbott  v.  Mills,  3  Vt 
521,  23  Am.  Dec.  222;  State  v.  Catlin,  3  Vt.  530,  23  Am.  Dec. 
230;  Watertown  v.  Cowen,  4  Paige,  510,  27  Am.  Dec.  80;  Case 
V.  Favier,  12  Minn.  89;  4  Law  of  Real  Property,  sec.  126.) 

Where  anything  has  been  set  apart  for  public  use,  and  en- 
joyed as  such,  and  private  and  individual  rights  have  been 
acquired  with  reference  thereto,   an   estoppel  in  pais  arises 
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which  precludes  the  owner  from  revoking  sach  dedication* 
iCtncinnati  v.  White's  Lessee,  31  U.  S.  (6  Pet)  431,  8  L.  ed. 
452;  Ifaynes  v.  Thomas,  7  Ind.  38;  OetcheU  v.  Benedict,  57 
Iowa,  121,  10  N.  W.  321;  Sarpy  v.  Municipality  No.  2,  9  La. 
Ann.  597,  61  Am.  Dec.  221 ;  Leonard's  Heirs  v.  City  of  Baton 
Rouge,  38  La.  Ann.  275;  Cole  v.  Sprowl,  35  Me.  161,  56  Am. 
Dec.  696;  Schettler  v.  Lynch,  23  Utah,  305,  64  Pac.  955;  Bar- 
clay V.  Howell,  6  Pet.  (U.  S.)  498,  8  L.  ed.  477,  Lewis  v. 
Portland,  25  Or.  133,  42  Am.  St.  Rep.  772,  35  Pac.  256,  22  L. 
R.  A.  736;  BaU  v.  Tacoma,  9  Wash.  592,  38  Pac.  133;  Wolf- 
$kiU  V.  Los  Angeles  Co.,  86  Cal.  405,  24  Pac.  1094.) 

If  the  use  has  been  with  the  consent  of  the  owner,  for  such  a 
length  of  time  that  the  public  convenience  will  be  materially 
affected  by  an  interruption  of  that  use,  a  dedication  will  be 
presumed.    (9  Am.  &  Eng.  Ency.  of  Law,  68;  13  Gyc.  482.) 

The  intent  of  the  owner  of  the  land  is  inferred  from  the 
fact  that  the  user  was  with  his  knowledge  and  consent,  and 
that  had  he  not  intended  to  make  a  dedication  he  would  not 
have  allowed  the  use ;  likewise,  from  general  user  by  the  pub- 
lic follows  the  inference  of  an  acceptance  by  the  public.  (9 
Am.  ft  Eng.  Ency.  of  Law,  66.) 

By  implication,  the  grant  of  property  or  of  a  right  or  ease- 
ment carries  with  it  whatever  is  incident  to  it,  and  necessary 
to  its  beneficial  enjoyment.  {Smith  v.  Cooley,  65  CaL  46, 
2  Pac.  880;  Clark  v.  DuvaU,  15  Cal.  86;  Cave  v.  Crafts,  53 
Cal.  135;  Hodgson  v.  Field,  7  East,  613;  Da^  v.  Kingscote, 
C  Mees.  ft  W.  175;  Scheel  v.  Alhamhra  etc.  Co.,  79  Fed.  825; 
Lampman  v.  Milks,  21  N.  T.  505 ;  Harris  v.  Elliott,  35  U.  S. 
25,  9  L.  ed.  333 ;  14  Cyc.  1166,  and  cases  cited  in  note;  14  Cyc. 
1201,  and  cases  cited  in  note;  Civ.  Code,  sec.  2407;  Pol.  Code, 
sec.  1141 ;  2  Pamham  on  Waters  and  Water  Rights,  2444, 
2445.) 

When  the  dedication  of  the  street  was  made  and  accepted 
by  the  public,  there  were  on  the  street  certain  ditches,  and  in 
those  ditches  water  was  conveyed  along  the  streets  and  used 
for  irrigating  the  trees  and  for  other  street  purposes. 
Whether  the  users  were  lot  owners  or  not,  the  question  arises 
whether  this  water  as  used  is  necessary  to  the  beneficial  en- 
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joyment  of  the  streets.    This  question  can  only  be  answered 
in  the  affirmative. 

Counsel  for  appellant  has  cited  a  number  of  cases  in  sup- 
port of  his  contention  that  a  water  right  obtained  for  the  ir- 
rigation of  land  may  be  sold  separate  therefrom,  but  it  will 
be  seen  that  in  those  cases  the  precise  point  involved  here  was 
not  raised.  In  none  of  them  does  it  appear  that  the  land 
was  acquired  under  the  provisions  of  the  desert  land  act. 

STEWART,  J.— This  is  an  appeal  from  the  judgment.  The 
record  presented  to  this  court  consists  of  the  judgment-roll 
and  8  statement  of  the  case  settled  and  allowed  by  the  trial 
court. 

The  plaintiff  alleges  in  the  complaint  that  it  is  the  owner 
and  in  possession  of  a  public  easement  of  an  undivided  one- 
ninth  interest  in  a  certain  ditch,  and  has  the  right  to  convey 
in  said  ditch  known  as  the  Big  Ditch,  taking  water  from  Wood 
river,  in  Blaine  county,  Idaho,  700  inches  of  water  through 
said  ditch  and  laterals ;  that  it  is  the  owner  and  in  the  posses- 
sion of  all  ditches  and  laterals  for  the  purpose  of  conveying 
water  along,  over  and  upon  the  lots,  blocks,  streets  and  alleys 
of  Hailey;  that  it  is  the  owner  of  a  public  easement,  and  in 
the  possession  and  entitled  to  the  right  to  use  700  inches  under 
four-inch  pressure,  of  the  waters  of  Big  Wood  river,  through 
said  ditch  and  laterals,  for  irrigation  and  domestic  purposes. 
It  is  then  alleged  that  the  defendant  claims  some  interest  in 
said  property  which  is  without  any  right  whatever.  Plaintiff 
demands  judgment  that  the  defendant  set  forth  his  claim  to 
said  property,  and  that  a  decree  be  entered  adjudging  that 
he  has  no  interest  in  said  property,  and  that  the  plaintiff's 
title  is  good  and  valid,  and  that  the  defendant  be  enjoined 
from  asserting  any  claim  to  said  property. 

The  defendant  puts  in  issue  the  allegations  of  the  com- 
plaint by  denials,  and  alleges  that  in  April,  1883,  the  Oregon 
Land  and  Improvement  Company  located  and  appropriated 
a  water  right  to  the  extent  of  6,000  inches  of  water  out  of  the 
waters  of  Wood  river,  and  constructed  the  canal  mentioned  in 
plaintiff's  complaint,  known  as  the  Big  Ditch,  for  the  pur- 
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pose  of  carrying  and  conveying  said  water  to  the  place  of  in- 
tended use,  and  prosecuted  said  work  diligently  until  the  same 
was  completed  to  the  full  carrying  capacity  appropriated. 
That  this  defendant  and  his  predecessors  in  interest  have,  for 
more  than  twenty  years,  been  in  the  sole,  exclusive,  complete, 
absolute  and  undisputed  control,  possession  and  management 
of  said  ditch,  and  of  the  laterals  connected  with  or  used  in 
connection  therewith,  and  of  the  water  flowing  in,  or  carried, 
or  conducted  through  said  ditch  and  laterals,  to  the  full  ca- 
pacity of  said  ditch,  to  wit,  6,000  inches ;  that  for  more  than 
twenty  years  before  the  commencement  of  this  action  the  de- 
fendant and  his  predecessors  in  interest  have  been  the  sole, 
exclusive,  absolute  and  undisputed  owners  of  said  ditch  and 
laterals,  and  said  water  right  and  water  appropriation,  to  the 
full  capacity  of  said  ditch  and  laterals,  and  during  all  this 
time  have  exercised  and  enjoyed  all  the  power  and  rights  of 
ownership  in  fee,  and  during  all  of  said  time  have  received  and 
collected  for  their  sole  and  exclusive  use  and  benefit  the  rents, 
profits  and  income  from  the  use  of  said  property;  that  through 
mesne  conveyances,  said  property  has  been  transferred  and 
conveyed  by  the  original  owner  and  locators  to  this  defend- 
ant, who  is  now  the  sole,  exclusive  and  absolute  owner  thereof, 
and  for  several  years  before  the  commencement  of  this  ac- 
tion has  had  the  sole,  exclusive,  complete  and  absolute  control 
and  management  of  said  ditch  and  laterals  and  said  water 
right  and  water  appropriation  to  the  full  capacity  of  said 
ditch;  and  that  this  defendant  and  his  predecessors  in  inter- 
est have  for  more  than  twenty  years  paid  all  the  taxes  levied 
and  assessed  against  said  property. 

As  a  further  defense,  the  defendant  pleads  the  statute  of 
limitations,  under  sees.  4036,  4037  and  4060,  Eev.  Stat 
Upon  the  issues  thus  presented,  the  court  made  his  findings 
of  fact  and  conclusions  of  law,  and  entered  a  decree  as  fol- 
lows: 

**  Wherefore,  by  reason  of  the  law  and  findings  aforesaid, 
it  is  ordered,  adjudged  and  decreed  that  the  village  of  Hailey 
is  entitled  to  the  right  to  the  use  and  possession  of  271.45 
inches  of  the  waters  of  Big  Wood  river,   through  what  is 
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known  as  the  Idaho  &  Oregon  Land  Improvement  Company 
Ditch  or  *Big  Ditch'  and  laterals,  which  is  taken  from  said 
Big  Wood  river  about  four  and  one-half  miles  north  of  the  vil- 
lage of  Hailey,  Blaine  county,  Idaho,  measured  under  a  four- 
inch  pressure,  at  the*i)oint  where  the  main  lateral  is  diverted 
from  said  ditch,  near  the  northeast  corner  of  the  town  of 
Hailey,  for  any  and  all  legitimate  street  purposes  on  the 
streets  and  alleys  of  the  said  village  of  Hailey.  That  the  de- 
fendant has  no  right,  title  or  interest  whatever  in  the  plain- 
tiff's right  to  the  use  of  said  water  or  any  part  thereof.  Ex- 
cept and  provided,  however,  that  if,  at  any  time  or  times,  the 
said  full  quantity  of  271.45  inches  of  water  shall  not  be 
necessary  to  be  used  as  aforesaid,  the  said  village  shall,  at  such 
times,  take  of  said  quantity  only  so  much  as  shall  be  so  neces- 
sary, and  permit  the  remainder  to  flow  uninterrupted  in  said 
ditch. 

''That  the  village  of  Hailey  has  an  easement  in  said  Idaho 
&  Oregon  Land  Improvement  Company  Ditch  or  'Big  Ditch' 
and  in  the  laterals  extending  from  the  same  to,  along  and  up- 
on the  streets  and  alleys  of  said  village,  to  the  extent  of  con- 
veying through  said  ditch  and  laterals  271.45  inches  of  water, 
and  that  the  defendant  has  no  right,  title  or  interest  what- 
ever in  said  easement. 

''That  plaintiff  have  judgment  for  its  costs  expended  herein, 
amounting  to  the  sum  of  $103.00. 

"Dated  February  2d,  1906." 

By  the  pleadings  the  issues  presented  to  the  court  for  de- 
cision are: 

1.  Is  the  plaintiff  the  owner  of  a  public  easement  and  in 
the  possession  of  an  undivided  one-ninth  interest  in  what  is 
known  as  the  Big  Ditch,  taken  from  Wood  river  in  Blaine 
county,  Idaho,  and  an  equal  interest  in  the  laterals  extending 
from  said  ditch  to  said  village ;  and  has  the  plaintiff  the  right 
to  convey  700  inches  of  water  through  said  ditch  and  laterals 
for  use  on  the  streets  of  said  city  or  village  t 

2.  Is  the  plaintiff  the  owner  and  in  the  possession  of  any 
and  all  ditches  taken  from  said  ditch  and  laterals  for  the  pur- 
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pose  of  conyejin^  water  aloDg,  over  and  npon  the  lots,  blocks, 
streets  and  alley's  of  said  village  of  Hailevf 

3.  Is  the  plaintiff  the  owner  of  a  public  easement  in  the 
possession  and  right  to  the  use  of  700  inches  of  water,  meas- 
ured nnder  a  four-inch  pres^mre,  of  the  waters  of  said  Big- 
Wood  river  through  said  ditch  and  laterals  for  irrigation  and 
domestic  purpospst 

4.  Has  the  defendant  been  the  sole  and  exclusive  owner  of 
the  whole  of  the  property  described  in  the  complaint  and 
seised  and  possessed  of  the  same,  and  in  the  sole  and  exclu- 
siye  control  thereof,  and  paid  taxes  thereon  for  a  period  of 
time  exceeding  five  years t 

An  examination  of  the  findings  shows  that  the  court  found 
that  the  village  of  Hailey  is  a  municipal  corporation  organ- 
ized on  April  21,  1903;  that  on  December  6,  1880,  John 
Hailey  made  a  desert  entry  containing  484.70  acres,  and  in 
the  spring  of  1881,  laid  out  the  town  of  Hailey  into  streets 
and  alleys,  blocks  and  lots,  etc.,  and  made  a  plat  of  the  same 
and  filed  said  plat  in  the  county  recorder's  office  in  said 
county  on  May  10, 1881 ;  that  on  August  24, 1882,  said  Hailey 
filed  a  revised  plat  of  said  town  of  Hailey,  embracing  the  same 
land  included  in  the  original  plat  and  covering  substantially 
all  of  said  desert  entry;  in  1881,  John  Hailey  constructed  a 
ditch  from  Indian  creek  to  the  town  of  Hailey  as  then 
platted,  and  during  the  years  1881  and  1882  conveyed  water 
through  said  ditch  from  Indian  creek  to  the  town  of  Hailey^ 
and  used  the  same  on  the  streets  by  the  inhabitants  of  said 
town  for  irrigation  and  other  street  purposes;  that  on  June 
7, 1882,  said  Hailey  entered  into  an  agreement  of  sale  with  the 
Idaho  &  Oregon  Land  Improvement  Company,  agreeing  to  sell 
to  said  company  the  land  embraced  in  said  desert  entr>',  ex- 
cepting such  lots  as  had  previously  been  disposed  of,  said 
Hailey  to  make  proof  and  then  convey  according  to  said  agree- 
ment; that  on  March  24,  1883,  the  Oregon  Land  &  Improve- 
ment Company  located  a  water  right  for  12,000  inches,  to  be 
taken  from  Wood  river  about  four  and  one-half  miles  above 
the  town  of  Hailey,  said  water  to  be  used  for  irrigation  pur- 
poses upon  said  desert  entry  and  upon  other  claims;  and  in 
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the  summer  of  1883  constructed  what  is  known  as  the  Big 
Ditch,  from  Wood  river,  and  in  the  fall  of  1883,  and  every 
summer  since,  water  has  been  conveyed  through  said  ditch 
to  the  town  of  Hailey  and  used  by  the  inhabitants  of  said  town 
for  irrigating  the  trees  along  the  streets  and  for  other  street 
purposes ;  and  that  on  December  6, 1883,  said  company  deeded 
to  John  Hailey  an  undivided  one-ninth  interest  in  said  Big 
Ditch,  and  also  the  right  to  the  use  of  700  inches  of  water 
from  said  water  right  through  said  ditch  for  the  purpose  of 
irrigating  said  desert  entry;  and  that  after  the  summer  of 
1883,  the  Indian  creek  water  was  not  used  on  said  desert 
entry,  and  on  February  11,  1884,  prior  to  said  Hailey 's  mak- 
ing proof  on  said  desert  entry,  he  conveyed  all  his  interest 
in  the  water  of  said  Indian  creek;  that  said  Hailey 's  original 
filing  on  the  unsurveyed  land  for  said  desert  entry,  comprised 
an  area  of  484.70  acres,  but  after  survey  the  lines  were  ad- 
justed and  patent  issued  for  440  acres;  that  final  proof  was 
made  on  said  desert  entry  on  March  1, 1884,  showing  that  said 
Hailey  had  the  right  to  the  use  of  700  inches  of  water  of  Wood 
river,  through  said  Big  Ditch,  and  had  used  the  same  upon 
said  desert  entry;  that  patent  was  issued  to  said  Hailey  on 
April  5,  1884. 

Then  follows  what  is  denominated  a  history  of  the  use  of 
said  water  in  said  town,  in  which  it  is  recited  by  the  trial 
court,  that  as  soon  as  the  plat  of  the  original  town  of  Hailey 
was  filed,  the  people  began  purchasing  lots  and  erecting  build- 
ings, and  that  water  was  conveyed  to  said  town  from  Indian 
creek  and  used  in  the  years  of  1881,  1882  and  1883 ;  that  the 
Big  Ditch  was  dug  in  the  summer  of  1883,  taking  water  from 
Big  Wood  river,  which,  during  the  latter  part  of  the  year 
1883,  was  used  on  the  streets  in  the  town  of  Hailey,  and  as  the 
town  grew,  ditches  were  extended,  trees  planted,  and  water 
used,  and  from  the  year  1881  up  to  the  present  time,  the  lot 
owners  and  inhabitants  have  planted  trees  yearly,  and  that 
said  Hailey  and  his  successors  in  interest  have  planted  trees 
and  encouraged  the  planting  of  trees;  that  such  trees  required 
irrigation,  and  had  been  irrigated  every  year  by  the  water  and 
ditches  in  question;  that  the  use  by  the  public  of  said  water 
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for  legitimate  purposes  has  been  continuoas  and  uninter- 
rupted since  the  first  occupation  of  the  tract,  until  the  present 
time,  a  period  of  over  twenty  years ;  that  from  the  time  water 
was  put  on  said  desert  entry,  and  this  defendant  acquired 
the  same,  the  water  was  turned  by  said  Hailey  and  his  succes- 
sors, and  by  this  defendant,  into  the  ditches  on  the  streets  of 
Hailey  and  used  by  whomsoever  desired,  and  without  any  ob- 
jection on  their  part ;  that  it  was  the  intent  of  Hailey  and  his 
successors  and  this  defendant  that  the  occupants  of  the  town 
tract  should  have  the  full  use  of  said  water  on  the  streets  for 
legitimate  purposes ;  that  the  purchasers  of  said  lots  down  to 
the  time  this  defendant  acquired  said  property  were  induced 
to  believe,  and  did  believe,  that  the  public  should  have  the 
right  to  the  full  use  of  the  water  on  the  streets  of  said  town 
for  all  legitimate  purposes  and  did  so  use  the  water,  and  did 
not  understand  that  they  were  to  be  charged  for  such  use,  al- 
though some  of  them  paid;  that  since  1881  there  has  always 
been  sufficient  water  from  such  source  to  irrigate  the  trees 
on  the  streets  and  other  street  purposes,  in  the  main  lateral 
leading  from  said  Big  Ditch  to  the  town;  that  previous  to 
the  organization  of  Hailey  as  a  village,  there  was  no  municipal 
government  for  the  town,  and  when  the  village  was  organized, 
it  found  a  lar^re  community  occupying  the  town  laid  out, 
owning  lots  sold  to  them  by  Hailey  and  his  successor^  accord- 
ing to  the  plats ;  that  many  years  since  1881,  the  ditches  on  the 
streets  were  not  cleaned  out  or  repaired  by  anyone  engaged 
to  do  this  work  and  no  person  in  particular  attended  to  the 
same;  and  that  the  inhabitants  of  the  town  of  Hailey  have 
been  in  possession  of  the  water  so  used  on  the  streets  of  Hailey 
since  it  was  first  brought  on  said  desert  claim;  that  since  the 
settlement  of  said  town  in  1881,  except  the  years  1884  and 
1885,  the  defendant,  Kiley,  has  been  associated  in  the  manago- 
ment  of  said  ditch  and  water  right  connected  therewith,  and 
never  claimed  to  the  inhabitants  that  the  owners  of  said  Big 
Ditch  were  the  owners  of  the  waters  flowing  through  the 
ditches  of  said  town,  but  permitted  its  free  use ;  that  the  use 
of  the  water  on  said  streets  is  necessary  for  a  reasonable  en- 
joyment of  the  streets,  private  rights,  and  public  convenience^ 
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that  of  the  part  of  the  Hailey  entry  included  in  the  town  plat, 
181.09  acres  are  covered  and  included  within  the  streets  and 
alleys  platted. 

The  court,  as  conclusions  of  law,  found  that  by  the  incorpor- 
ation of  the  village,  the  municipality  took  exclusive  control 
and  authority  of  the  streets  of  Hailey  and  all  right  and  au- 
thority to  use  water  on  the  streets ;  and  that  the  lands  covered 
by  the  streets  and  alleys  were  set  apart  and  dedicated  by 
John  Hailey  for  public  use  for  highways,  for  public  traffic, 
and  for  all  uses  and  purposes ;  and  that  the  setting  apart  of 
the  streets  was  more  than  a  common-law  dedication,  that  it 
was  a  dedication  enlarged  by  statute  to  the  extent  that  the  lot 
owners  purchased  with  their  lots  the  right  to  plant  trees  in 
the  streets  of  Hailey ;  and  by  statute  were  granted  the  right  to 
use  the  soil  for  tree  growing,  and  that  this  statutory  enlarge- 
ment is  something  more  than  a  mere  right  of  passage,  and 
gives  a  right  to  the  use  of  the  soil  for  the  growth  of  vegeta- 
tion, and  that  this  right  to  the  use  of  the  soil  cannot  be  sepa- 
rated from  the  right  to  the  use  of  the  necessary  water  to  in- 
duce growth;  and  there  being  a  grant  to  the  use  of  the  land, 
the  right  to  the  use  of  the  water  follows;  that  the  water  in 
question  is  appurtenant  to  the  land  in  the  streets  and  alleys, 
and  the  use  of  the  same  for  legitimate  street  purposes  is  in- 
separable therefrom,  and  is  incident  to  and  necessary  for  a 
reasonable  enjoyment  thereof ;  that  the  beneficial  uses  to  which 
water  can  be  put  on  the  streets  and  alleys  of  Hailey  includes 
all  sanitary  considerations,  extinguishing  fires,  betterment  and 
preservation  of  roadways,  etc. ;  that  the  village  of  Hailey  is 
entitled  to  the  right  to  the  use  of  271.45  inches  of  said  waters 
of  Big  river,  through  said  Big  Ditch  mentioned,  under  a  four- 
inch  pressure  at  the  point  where  the  main  lateral  is  diverted 
from  said  ditch,  to  be  used  for  legitimate  street  purposes 
when  necessary ;  and  that  the  village  has  an  easement  in  said 
ditch  and  laterals  to  the  extent  of  conveying  through  said 
ditch  and  laterals  271.45  inches  of  water,  and  is  entitled  to  a 
decree  of  such  water  and  easement  in  said  ditch ;  and  that  the 
defendant  has  no  interest  or  estate  whatever  in  the  plaintiff '0 
right  to  use  said  water  or  its  easement 
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The  respondent  contends  that  the  findings  show,  first,  a 
eommon-law  dedication  of  the  water  itself,  separate  and  dis- 
tinct from  the  dedication  of  the  streets  and  alleys.  Second, 
that  water  for  street  purposes  passed  with  the  dedication  of 
the  streets  and  alleys,  or  as  incident  and  necessary  to  the  en- 
joyment thereof.  Third,  that  the  water  used  on  the  desert 
entry  and  the  water  right  supporting  the  same  became  a  part 
of  the  freehold  and  inseparable  therefrom.  In  considering 
these  three  questions  we  will  take  np  the  latter  first. 

It  will  be  seen  from  the  findings  that  the  trial  court  pro- 
ceeded upon  the  theory  that  by  the  use  of  the  water  through 
the  Big  Ditch  from  Big  Wood  river  upon  the  desert  entry  of 
said  Hailey,  under  which  said  desert  entry  was  reclaimed,  and 
upon  which  final  proof  was  made,  said  water  became  an  ap- 
purtenant to  said  land  and  inseparable  therefrom.  If  this  be 
the  theory  upon  which  said  case  was  tried,  and  the  view  of  the 
law  upon  which  the  findings  are  founded,  then  said  findings 
are  unwarranted  by  law.  There  is  no  statute  of  the  United 
States,  or  of  this  state,  which  prohibits  a  desert  entryman 
from  disposing  of  the  water  used  for  final  proof,  separate 
from  the  land,  after  proof  has  been  made. 

When  the  water  had  been  used  for  reclaiming  said  land,  and 
final  proof  of  the  same  had  been  submitted  to  the  government 
and  patent  issued  therefor,  the  entryman  had  complied  with 
the  legal  requirements  prescribed  by  the  government,  and  took 
title  to  his  land  without  any  conditions  or  restrictions,  the 
land  became  his  property  to  dispose  of  as  he  might  see  fit, 
either  the  water  and  the  land  together  or  separately. 

In  the  case  of  Hard  v.  Boise  City  Irrigation  and  Land  Co., 
9  Ida.  589,  76  Pac.  331,  65  L.  E.  A.  407,  this  court  held  that 
the  owner  of  a  water  right,  by  purchase,  or  original  appro- 
priation, had  a  right  to  dispose  of  the  same  and  sell  the  water 
separate  and  apart  from  the  land.  To  the  same  effect  is  John- 
ston V.  Little  Horse  Irrigation  Co.,  13  Wyo.  208,  110  Am.  St. 
Eep.  986,  70  L.  B.  A.  341,  79  Pac.  22.  If  this  be  a  correct 
statement  of  the  law,  then  the  trial  court  erred  in  its  conclu- 
sion of  law,  to  the  effect  that  the  water  applied  to  the  desert 
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entry  became  appurtenant  to  the  land  and  inseparable  there- 
from. 

The  next  question  is:  Do  the  findings  show, that  when  the 
desert  entryman  filed  a  plat,  laying  out  the  townsite  of  Hailey 
in  the  spring  of  1881  and  in  August  1882,  that  he  thereby 
made  a  dedication  of  the  streets  and  alleys  of  said  platted 
ground,  and  that  such  dedication  carried  with  it  as  an  inci- 
dent and  necessary  to  the  enjoyment  thereof,  the  water  which 
had  been  applied  to  said  land? 

The  findings  show  that  the  appropriation  of  water  from 
Big  Wood  river  was  not  made  until  March  24,  1883,  and  the 
ditch  was  constructed  during  the  summer  of  1883,  and  in  the 
latter  part  of  the  summer  or  fall  of  1883,  water  was  conveyed 
through  said  ditch  from  Wood  river  to  the  town  of  Hailey, 
and  used  upon  the  streets  of  said  village ;  therefore,  the  water 
appropriated  from  Wood  river  and  conducted  through  said 
Big  Ditch  had  not  been  applied  to  the  desert  entry  of  Mr. 
Hailey  at  the  time  said  plats  were  made  and  recorded ;  conse- 
quently, the  dedication  made  by  the  making  and  recording  of 
said  plats,  if  any,  would  not  cover  the  water  from  Big  Wood 
river,  which  was  not  appropriated  until  seven  months  after 
the  filing  of  the  amended  plat. 

The  water  used  on  said  desert  entry  at  the  time  said  plats 
of  the  village  of  Hailey  were  filed  for  record  was  water  taken 
from  Indian  creek,  and  not  from  Big  Wood  river  through  said 
Big  Ditch,  so  whatever  passed  by  the  dedication  in  the  making 
and  recording  of  said  plat  would  only  apply  to  the  condition 
of  the  land,  marked  as  streets  and  alleys,  at  the  times  when 
said  plats  were  filed,  if  at  all,  and  would  not  pass  to  the  pub- 
lic use  any  of  the  waters  of  Big  Wood  river  carried  through 
said  Big  Ditch. 

It  is  further  contended  by  respondent  that  the  findings  of 
the  court  show  a  dedication  of  the  waters  of  Big  Wood  river, 
carried  through  said  Big  Ditch,  by  user,  and  that  the  same 
will  arise  out  of  either  one  of  the  following  conditions : 

1.  For  a  prescriptive  period. 

2.  For  the  period  prescribed  by  statute  as  a  bar  for  real 
actiona. 
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3.  For  said  period  as  an  interruption  in  the  use  would  af- 
fect private  rights  and  the  public  eonvenience. 

It  is  admitted,  however,  that  to  support  the  first  two  classes 
the  limit  of  adverse  user  must  exist,  and  the  use  must  not  be 
permissive  only,  and  that  the  findings  do  not  show  a  dedica- 
tion upon  such  grounds.  But  it  is  contended  that  the  user  of 
said  water  has  been  for  such  a  period  of  time,  that  to  deny 
the  respondent's  right  thereto  at  this  time  would  affect  pri- 
vate rights  and  public  convenience.  This  is  the  real  and  im- 
portant question  in  this  case :  Has  the  municipality  of  Haiiey 
and  the  people  within  said  village  used  the  waters  in  contro- 
versy a  sufficient  length  of  time  and  under  such  conditions 
that  the  same  amounts  to  a  dedication  by  user?  Before  the 
findings  of  the  court  can  establish  a  dedication  by  user,  it  must 
appear  therefrom  that  the  owner  intended  to  dedicate  the 
water  to  the  public  use.  As  said  by  the  supreme  court  of  Cal- 
ifornia in  the  case  of  Hartley  v.  Vermillion,  70  Pac.  273,  "The 
intention  of  the  owner  to  dedicate  is  a  vital  element  in  every 
<'ase,  and  that  intention  also  is  a  pure  question  of  fact.  A 
inere  permissive  user,  by  the  owner,  of  the  land  for  a  highway 
never  can  amount  to  a  dedication.  That  is  a  user  by  license, 
and  nothing  more,  and  of  itself  never  would  ripen  into  a  dedi- 
cation, no  matter  how  long  continued." 

In  the  case  of  Cooper  v.  Monterey  County,  104  Cal.  437,  38 
Pac.  106,  the  supreme  court  of  that  state  had  under  considera- 
tion the  sufficien(^  of  a  finding  to  show  a  dedication  of  a  pub- 
lic highway.  The  finding  in  that  case  after  describing  the 
highway  continues  ''has  been  continuously  and  uninter- 
ruptodly  traveled  and  used  by  the  general  public  as  and  for 
a  public  road  or  highway  ever  since  1872;  and  that  *the  same 
is  a  public  highway';  and  *that  such  use  of  said  portion  of 
said  land  as  a  road  or  highway  by  the  general  public  has  been 
with  the  knowledge  of  plaintiff  and  without  objection  on  his 
part.'" 

The  court  commenting  on  that  finding  says:  '*The  finding 
that  the  strip  of  land  in  question  was  traveled  and  used  by  the 
public  ever  since  1872,  with  the  knowledge  of  the  plaintiff  and 
without  objection  on  his  part,  is  only  the  finding  of  probative 
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facts,  tending  to  prove  a  dedication ;  but  the  fact  of  dedica- 
tion, which,  by  the  way,  is  neither  alleged  nor  found,  does  not 
necessarily  follow  from  these  probative  facts,  since  they  are 
not  necessarily  inconsistent  with  a  total  absence  of  intention 
to  dedicate,  and  may  indicate  merely  a  license." 

In  the  case  of  the  City  a^id  County  of  San  Francisco  v. 
Grote,  120  Cal.  62,  65  Am.  St.  Rep.  155,  52  Pac.  128,  41  L.  B. 
A.  335,  the  court  says : 

** It  is  no  trivial  thing  to  take  another's  land  without  com- 
pensation, and  for  this  reason  the  courts  will  not  lightly  de- 
clare a  dedication  to  public  use.  It  is  elementary  law  that  an 
intention  to  dedicate  upon  the  part  of  the  owner  must  be 
plainly  manifest." 

And  in  the  case  of  Hartley  v.  VermUUon,  supra,  the  court 
further  says : 

"And  while  long-continued  user  without  objection  and  with 
the  knowledge  and  consent  of  the  owner  is  some  evidence  of  a 
right  in  the  public,  still  there  must  be  joined  to  that  user  an 
intention  upon  the  part  of  the  owner  to  dedicate,  or  no  dedica- 
tion will  be  consummated ;  for  the  long-continued  user  by  the 
public  without  objection  by  the  owner  is  entirely  consistent 
with  a  license  to  the  public  to  use  the  land,  and  therefore  evi- 
dence of  long-continued  user  alone  will  not  support  a  finding 
of  fact  that  a  dedication  was  created.  Neither  will  a  finding 
of  fact  of  mere  long-continued  user  support  a  conclusion  of 
law  that  a  public  highway  was  created.  As  previously  stated, 
in  order  to  constitute  a  dedication  of  a  highway  by  evidence 
in  pais,  there  must  be  convincing  evidence  that  the  owner  in- 
tended to  appropriate  the  land  to  the  public  use." 

The  findings  **That  it  was  the  intent  of  Hailey  and  his  suc- 
cessors down  to  Riley,  that  the  occupants  of  the  town  tract 
should  have  the  free  use  of  this  water  on  the  streets  of  the 
town  for  all  legitimate  purposes,"  and  '*That  the  use  of  this 
water  on  the  streets  of  Hailey  is  necessary  for  a  reasonable 
enjoyment  of  the  streets,  and  private  rights  and  public  con- 
venience and  accommodation  woxdd  be  materially  affected  by 
an  interruption  of  the  use  of  this  water  on  the  streets  of 
Hailey/'  are  findings  of  probative  fact&    Such  probative 
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facts  only  tend  to  prove  a  dedication^  but  there  is  no  finding 
of  probative  facts,  or  of  the  ultimate  fact  of  dedication.  The 
dedication,  in  fact,  would  not  necessarily  follow  from  the  pro- 
bative facts  found,  inasmuch  as  such  probative  facts  are  not 
necessarily  inconsistent  with  the  total  absence  of  intention  to 
dedicate,  and  may  indicate  merely  a  license.  The  fact  that 
the  predecessors  in  interest  of  the  defendant  permitted  the 
free  use  of  said  water  in  said  village  is  not  conclusive  proof 
that  such  owners  intended  such  use  to  be  perpetual;  at  most^ 
the  use  found  to  exist  by  the  findings  above  might  be  permis- 
sive only  and  amount  to  a  mere  license.  To  constitute  dedica- 
tion by  user,  it  is  necessary  to  find  the  probative  facts  which 
of  themselves  constitute  dedication,  or  the  ultimate  fact  of 
dedication.  It  is  not  enough  to  find  facts  which  merely  have 
a  tendency  to  prove  dedication. 

We  are,  therefore,  clearly  of  the  opinion  that  the  findings 
in  this  case  are  not  sufficient  of  themselves  to  show  s  dedica- 
tion by  user. 

An  examination  of  the  findings  clearly  shows  that  the  court 
proceeded  upon  the  theory  that  the  use  of  the  water  by  Mr. 
Hailey  on  his  desert  entry  in  the  reclamation  thereof,  and  for 
the  purpose  of  making  final  proof,  affixed  said  water  to  the 
land  and  made  the  same  inseparable  therefrom,  for  it  is  found 
by  the  trial  court  that  said  desert  entry  consisted  of  440  acres, 
and  that  the  original  plat  and  the  revised  plat  included  sub- 
stantially all  the  lands  embraced  in  said  Hailey 's  desert  en- 
try, and  that  the  streets  and  alleys  set  apart  upcxi  said  plat 
include  181.09  acres  of  said  entry,  thereby  showing  that  the 
court  considered  the  acreage  of  the  streets  and  alleys  to  be  the 
basis  for  figuring  the  water  dedicated  to  the  same.  It  will  be 
observed,  however,  that  the  court  did  not  find  the  amount  of 
water  which  had  actually  been  used,  or  necessary  to  be  used 
upon  said  streets  and  alleys.  This,  it  was  necessary  for  the 
court  to  do  as  the  extent  of  the  dedication,  if  there  be  a  dedi* 
cation  of  said  water,  was  one  of  the  issues  in  said  case. 

Again,  the  defendant's  answer  presented  an  issue  under 
sec.  4036,  Rev.  Stat.,  which  is  as  follows:  **No  action  for  the 
recovery  of  real  property,  or  for  the  recovery  of  the  posses- 
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sion  thereof,  can  be  maintained,  unless  it  appear  that  the 
plaintiff,  his  ancestor,  predecessor  or  grantor,  was  seised  or 
possessed  of  the  property  in  question  within  five  years  before 
the  commencement  of  the  action;  and  this  section  includes 
possessory  rights  to  lands  and  mining  claims."  Also  under 
sec.  4037,  Rev.  Stat.,  which  is  as  follows:  **No  cause  of  action, 
or  defense  to  an  action,  arising  out  of  the  title  to  real  prop- 
erty, or  to  rents  or  profits  out  of  the  same,  can  be  effectual  un- 
less it  appears  that  the  person  prosecuting  the  action  or  mak- 
ing the  defense,  or  under  whose  title  the  action  is  prosecuted 
or  the  defense  is  made,  or  the  ancestor,  predecessor,  or  grantor, 
of  such  person  was  seised  or  possessed  of  the  premises  in  ques- 
tion within  five  years  before  the  commencement  of  the  act  in 
respect  to  which  such  action  is  prosecuted  or  defense  made." 

Upon  the  issue  thus  presented,  the  court  made  no  finding. 
In  the  case  of  Later  Bros,  v.  Haywood,  ante,  p.  45,  93  Pac.  374, 
this  court  held  that  where  the  trial  court  fails  to  find  on  all 
the  material  issues,  the  judgment  will  be  reversed,  unless  a 
finding  thereon,  whether  for  or  against  the  successful  party, 
would  not  affect  the  judgment  entered.  And  where  the  court 
fails  to  find  on  an  issue  presented,  and  a  finding  thereon  might 
call  for  a  different  judgment,  it  is  reversible  error.  It  is  ap- 
parent, therefore,  in  this  case  that  had  the  court  made  a  find- 
ing upon  the  issue  interposed,  of  the  statute  of  limitations,  it 
would  affect  and  control  the  judgment,  and  if  in  favor  of  the 
defendant,  the  judgment  must  follow  such  finding,  and  be  for 
defendant.  The  failure  to  find  upon  this  issue  is  reversible 
error. 

Again,  examining  the  findings  we  are  unable  to  discover  any 
facts  found  which  would  justify  a  judgment  that  the  plaintiff 
or  the  public  had  any  interest  in  said  water  appropriation, 
or  any  interest  in  the  Big  Ditch  through  which  the  waters  of 
said  appropriation  were  carried.  At  most,  the  facts  foimd 
disclose  that  the  water  used  by  the  public  upon  the  streets 
of  said  village  of  Hailey  was  taken  from  a  lateral  leading  from 
the  Big  Ditch.  If  this  be  correct,  the  findings  would  not 
warrant  a  judgment  giving  the  village  of  Hailey  the  right  to 
the  use  and  possession  of  271.45  inches  of  the  water  of  Big 
Idaho,  Vol.  14—32 
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Wood  river  through  the  Big  Ditch.  Had  the  judgment  fol- 
lowed the  findings  and  decree  that  the  village  of  Hailey  was 
entitled  to  271.45  inches  of  water  at  the  point  where  the  main 
lateral  is  diverted  from  said  ditch,  then  the  findings  in  that 
particular  would  have  supported  a  judgment  therefor,  but 
such  is  not  the  judgment.  Again,  there  is  no  finding  to  war* 
rant  the  judgment  that  the  village  of  Hailey  has  an  easement 
in  said  Big  Ditch  to  the  extent  of  conveying  through  said 
ditch  and  laterals  271.45  inches  of  water.  There  is  no  finding^ 
to  support  that  part  of  the  judgment  to  the  effect  that  the 
said  village  of  Hailey  is  entitled  to  the  right  to  the  use  and 
possession  of  271.45  inches  of  water  from  said  Big  Wood 
river  through  said  Big  Ditch  and  laterals,  when  necessary,  as 
there  is  no  finding  to  show  the  amount  of  water  necessary  for 
said  use,  or  the  extent  of  the  use  of  said  water  by  said  village 
through  said  ditch.  The  evidence  is  not  before  the  court,  and 
we  cannot  inquire  whether  or  not  it  supports  the  findings^ 
but  it  does  appear  clearly  to  this  court,  first,  that  the  case 
was  tried  and  decided  upon  the  theory  that  the  water  used 
upon  said  desert  entry  became  appurtenant  and  inseparably 
fixed  thereto,  which  the  law  does  not  warrant;  second,  that 
the  findings  do  not  show  a  dedication  of  the  waters  used  on 
said  land  to  a  public  use ;  third,  that  the  findings  do  not  show 
any  title  or  interest  in  said  water  or  ditch  by  adverse  user; 
fourth,  that  there  is  no  finding  upon  the  issues  tendered  by 
the  defendant  in  his  answer ;  fifth,  that  there  is  no  finding  of 
the  extent  of  the  dedication,  even  if  there  be  a  dedication  in 
fact;  sixth,  that  the  findings  do  not  support  the  judgment. 
The  judgment  in  this  case  is  therefore  reversed,  and  the 
cause  remanded  for  a  retrial.  Clerk's  costs  on  appeal,  and 
the  costs  of  printing  twenty-five  pages  of  the  transcript,  and 
the  reply  brief,  are  awarded  to  appellant. 

Ailshie,  C.  J.,  concurs. 
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9.  Under  the  facts  shown  in  this  case,  there  has'  been  such  a 
dedication  of  water  to  the  streets,  alleys  and  lots  of  the  village  of 
Hailey,  within  the  purview  and  meaning  of  sec.  4,  art.  15  of  the 
constitution  and  the  statutes  of  this  state,  that  the  water  cannot 
hereafter  be  withheld  from  such  streets,  alleys  and  lots  to  which 
it  has  been  applied,  so  long  as  the  consumer  pays  the  reasonable 
rental  therefor,  as  the  same  may  be  established  by  authority  of 
law,  and  to  that  extent  the  public  and  individual  use  of  such  water 
cannot  be  disputed  or  interrupted. 

10.  The  doctrine  of  estoppel  in  pais  cannot  be  applied  in  favor 
of  the  public  against  the  property  owner,  unless  it  can  be  shown 
that  he  has  stood  by,  and  by  his  action  or  silence  concurred  in  al- 
lowing the  public  and  individuals  to  so  use  and  enjoy  his  property 
and  the  right  thus  initiated,  that  thereafter  to  deprive  them  of  it 
would  work  an  injustice  or  fraud  upon  them  and  invade  the 
right  founded  on  the  presumption  he  has  thus  allowed  to  be 
raised. 

11.  A  finding  to  the  effect  that  unless  a  certain  use  be  held  to 
amount  to  a  dedication,  private  rights  and  public  accommodation 
would  be  materially  affected,  and  that  an  interruption  or  cessation 
thereof  would  materially  affect  both  public  and  private  interests, 
is  a  conclusion  of  law  rather  than  a  finding  of  fact,  and  it  is  the 
duty  of  the  trial  court  to  find  the  facts  upon  which  such  conclusion 
must  necessarily  rest. 

(Syllabus  by  the  court.) 

AILSHIE,  C.  J. — In  this  case  the  respondent  has  filed  a 
petition  for  rehearing,  in  which  it  is  contended  that  we  have 
misapprehended  the  law  as  applicable  to  the  question  of  dedi- 
cation to  a  public  use,  where  a  denial  of  or  interference  with 
its  continued  use  would  impair  or  interrupt  the  public  con- 
venience and  private  rights.  Various  questions  have  been  pre- 
sented by  counsel  in  their  petition  for  rehearing,  but  we  do 
not  deem  it  necessary  to  consider  or  discuss  any  of  the  prop- 
ositions relied  on  except  the  one  touching  the  question  of  the 
public  convenience  and  accommodation  and  private  rights  as 
the  same  might  be  affected  or  interrupted  by  a  refusal  to 
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reco^ize  the  principle  of  dedication  as  contended  for  by 
counsel. 

In  the  first  place,  and  before  passing  to  a  consideration  of 
the  main  proposition  here  presented,  it  is  well  enough  to  ob- 
serve that  there  can  be  no  question  in  this  case  but  that  there 
has  been  a  dedication  of  the  water  to  the  streets  and  alleys 
of  the  village  of  Hailey  and  to  all  of  the  lands  to  which  the 
water  has  been  applied  within  the  purview  and  meaning  of 
sec.  4  of  art.  15  of  the  constitution  and  the  statutes  of  this 
state,  as  well  as  under  the  repeated  deciedons  of  this  court. 
That  dedication  is  such  that  the  water  cannot  hereafter  be 
withheld  from  the  streets  and  alleys  and  lots  to  which  it  has 
been  applied  within  the  village  of  Hailey,  so  long  as  the  con* 
sumer  pays  the  reasonable  rental  therefor,  as  the  same  may  be 
established  under  and  by  authority  of  law.  In  that  sense, 
there  is  an  unquestioned  dedication,  and  to  that  extent,  the  use 
and  convenience  of  the  public,  as  well  as  of  the  individual 
property  owners,  cannot  be  disputed  or  interrupted.  On  the 
other  hand,  we  are  still  convinced  that  the  findings  of  the  court 
are  not  sufficient  on  which  to  base  a  decree  to  the  effect  that 
there  has  been  such  a  dedication  of  these  waters  as  to  entitle 
the  municipality  and  property  owners  to  a  free  perpetual  use 
of  the  same.  That  will  be  one  of  the  questions  to  be  determined 
on  a  retrial.  In  determining  that  question,  both  the  use  and 
nature  and  extent  thereof  and  the  intention  of  the  owner  of 
the  ditch  and  water  right  must  be  taken  into  account,  as  well 
as  any  representations  made  by  the  owner  or  owners  of  the 
townsite  who  were  at  the  same  time  the  owners  of  the  ditch 
and  water  right. 

We  pass  now  to  a  consideration  of  the  proposition  for  which 
respondent  contends,  that  '*A  presumption  of  dedication 
arises  from  permissive  user  where  private  rights  and  public 
accommodation  would  be  materially  affected  by  an  interrup- 
tion of  the  use."  The  principal  case  on  which  respondent  re- 
lies is  that  of  City  of  Cincinnati  v.  Lessee  of  White,  6  Pet. 
(U.  S.)  431,  8  L.  ed.  452.  In  that  case  the  supreme  court  of 
the  United  States  had  under  consideration  the  question  of 
dedication  of  a  public  common,  and  in  considering  the  ques- 
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tion  of  use  by  the  public  and  private  property  owners  and  the 
acquiescence  in  the  use  by  the  owner  of  the  common,  the  court 
said: 

"This  was  for  the  public  use,  and  the  convenience  and  the 
accommodation  of  the  inhabitants  of  Cincinnati;  and  doubt- 
less greatly  enhanced  the  value  of  the  private  property  ad- 
joining this  common,  and  thereby  compensated  the  owners 
for  the  land  thus  thrown  out  as  public  ground.  And  after  be- 
ing thus  set  apart  for  public  use,  and  enjoyed  as  such,  and 
private  and  individual  rights  acquired  with  reference  to  it, 
the  law  considers  it  in  the  nature  of  an  estoppel  in  pais, 
•which  precludes  the  original  owner  from  revoking  such  dedi- 
cation. It  is  a  violation  of  good  faith  to  the  public,  and  to 
those  who  have  acquired  private  property  with  a  view  to  the 
enjoyment  of  the  use  thus  publicly  granted.'* 

In  the  case  of  Schettler  v.  Lynch,  23  Utah,  305,  64  Pac,  955, 
the  supreme  court  of  Utah  was  considering  an  implied  dedi- 
cation and  a  dedication  by  user.  In  speaking  of  the  principle 
of  implied  dedication,  the  court  said : 

''An  implied  dedication  is  founded  on  the  doctrine  of 
equitable  estoppel,  and  when  land  has  been  thus  set  apart  as 
a  highway  for  the  use,  convenience  and  acconmiodation  of  the 
public,  and  enjoyed  as  such,  the  law  considers  it  in  the  na- 
ture of  an  estoppel  in  pais,  which  precludes  the  original  owner 
from  revoking  such  dedication." 

The  Utah  court,  in  discussing  the  point  as  to  when  and 
under  what  circumstances  the  evidence  will  justify  the  appli- 
cation of  the  rule,  said: 

''Where  the  evidence  shows  such  a  course  of  conduct  and 
such  acts  respecting  the  land  in  controversy  aa  clearly  mani- 
fest an  intention  on  the  part  of  the  owner  to  appropriate  it 
to  the  public  use  as  a  highway,  and  such  as  were  calculated 
to  induce  people  to  believe  that  the  land  was  devoted  to 
such  purpose,  and  lull  them  into  security  as  to  any  rights 
they  might  acquire  with  reference  thereto,  the  law  will  imply 
dedication.*' 

From  these  authorities  as  well  as  the  numerous  others  that 
have  been  cited  by  respondent^  it  will  be  seen  at  once  that 
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where  the  principle  has  been  applied  by  the  courts  to  the 
effect  that  a  dedication  will  be  presumed  where  to  disturb  the 
right  would  impair  private  rights  and  disturb  the  public 
convenience,  the  courts  have,  in  substance,  rested  the  doctrine 
upon  the  principle  of  estoppel  in  pais.  In  other  words,  the 
courts  have  held  that  where  an  individual  has  stood  by  and 
allowed  the  public  to  use  his  property  as  though  it  had  been 
dedicated  to  the  public  use  and  has  allowed  private  rights  to 
grow  up  under  that  assumption,  and  in  view  of  such  belief 
and  opinion,  and  a  disturbance  of  those  rights  would  amount 
to  an  injustice,  an  inequity  or  a  fraud,  the  owner  will  there- 
after be  estopped  to  set  up  the  true  state  of  facts  or  assert 
his  own  title  to  the  prejudice  of  the  public  or  the  private 
rights  thus  accrued. 

An  examination  of  all  these  authorities  wiU  at  once  dis- 
close that  they  rest  upon  the  basic  principle  of  estoppel  in 
pais.  It  would,  therefore,  be  unjust  to  apply  the  principle 
of  estoppel  against  the  property  owner  unless  it  can  be  shown 
that  he  has  stood  by  and  by  his  action  or  silence  concurred 
and  assented  in  allowing  the  public  and  individuals  to  use 
and  enjoy  the  property,  and  the  right  thus  acquired,  in  such 
a  manner  that  to  thereafter  deprive  them  of  it  wotdd  work 
an  injustice  or  fraud  upon  them  and  the  right  founded  on  the 
supposition  he  has  thus  allowed  or  invited  them  to  acquire. 

In  DeMartini  v.  San  Francisco,  107  Cal.  402,  40  Pac.  496, 
cited  by  respondent,  the  supreme  court  of  California,  in  con- 
sidering the  question  of  dedication  by  user,  said  that  it  would 
only  be  considered  as  a  dedication  in  cases  where  it  clearly 
appeared  that  such  user  was  with  the  knowledge  and  consent 
of  the  owner  or  without  his  objection,  and  under  such  circum- 
stances as  to  fairly  give  rise  to  the  presumption  that  the 
owner  intended  to  dedicate  to  such  use. 

Again,  in  reference  to  the  findings  to  the  effect  that  unless 
this  use  be  held  to  amount  to  a  dedication,  private  rights  and 
public  accommodation  would  be  materially  affected,  and  that 
an  interruption  or  cessation  thereof  would  materially  affect 
both  the  public  and  private  interests,  we  are  satisfied  that 
this  proposition  is  a  conclusion  of  law  rather  than  a  finding 
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of  fact.  It  is  the  duty  of  the  court  to  hear  the  evidence  from 
which  such  a  conclusion  is  to  be  reached,  and  to  find  the  facts 
upon  which  that  conclusion  must  necessarily  rest  as  a  propo- 
sition of  law.  We  have  no  inclination  to  deny  the  soundness 
of  such  a  legal  proposition.  It  is  clearly  entitled  to  applica- 
tion in  this  state  where  the  facts  of  the  case  will  justify  in- 
voking that  principle.  The  trouble  with  this  case,  as  we  have 
viewed  it  from  the  time  we  arrived  at  our  conclusion  on  the 
original  hearing,  is  that  the  findings  of  the  court  were  not 
sufBcient  upon  which  to  rest  the  conclusions  of  law  and  the 
judgment  that  the  court  has  announced  in  the  case.  We  are 
not  familiar  with  the  facts  in  this  ease  upon  which  the  find- 
ings and  conclusions  rest,  as  the  evidence  is  not  before  us. 
Those  are  questions  to  be  presented  and  considered  on  a  re- 
trial of  the  case,  and  it  is  for  that  reason  that  we  have  re- 
manded the  case  for  further  hearing. 

We  do  not.find  anything  contained  in  the  petition  that  we 
had  not  previously  examined  and  considered,  although  we 
may  not  have  discussed  some  of  the  particular  questions  ar- 
^ed  by  counsel  at  such  length  as  we  might  have  done.  We 
did  not  do  so,  thinking  it  best  to  leave  those  questions  to  be 
determined  in  connection  with  the  evidence.  We  think,  how- 
ever, the  foregoing  observations  sufficient  to  make  clear  the 
position  of  this  court  with  reference  to  the  legal  propositions 
involved. 

The  petition  is  denied. 

Stewart,  J.,  concurs.  ^ 
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(Hareh  13,  1908.) 

THE  SETTLERS'  IRRIGATION  DISTRICT,  Respondent, 
V.  THE  SETTLERS'  CANAL  CO.,  LTD.,  and  JOHN 
LEMP,  Appellants. 

[94  Pac  829.] 

'  ImOATION  I>ISTRICT — ^TlTLE  TO  ACT— Ck)NSnTUTIONAt  LAW— CONFIRMA- 
TION or  Organization  and  Proceedings  or  the  District. 

1.  Where  an  irrigation  district  has  been  organized  in  aecordaaea 
with  the  irrigation  law  of  this  state,  and  has  voted  to  issue  bonda 
for  the  eoDstniction  or  purchase  of  a  canal  system,  the  fact  that 
said  system  will  supply  and  water  lands  outside  of  the  district  doe» 
not  render  said  district  or  the  proposed  issue  of  the  bonds  invalid. 

2.  The  legality  of  the  formation  of  an  irrigation  district  or  the* 
proposed  issue  of  bonds  of  said  district  for  the  construction  or 
purchase  of  a  canal  system  are  not  affected  by  the  fact  that  the 
canal  system  of  said  district  may  water  lands  outmde  of  said  dia- 
trict. 

3.  Where  bonds  of  an  irrigation  district  have  been  authorised  by 
vote  of  the  qualified  electors  of  said  district,  and  the  benefits  ac- 
cruing from  such  works,  and  the  costs  of  such  works  are  appor> 
tioned  and  distributed  to  the  lands  in  said  district,  and  said  dis- 
trict and  its  oficers  have  acted  in  said  matter  wholly  with  refer- 
ence to  the  land  within  the  boundaries  of  said  district,  the  fact 
that  the  canal  system  or  the  works  supply  water  to  irrigate  lands 
outside  of  the  irrigation  district  does  not  affect  the  validity  of  the 
proposed  issue  of  bonds. 

4.  Where  the  title  of  an  act  has  been  approved  by  this  court, 
the  title  of  an  amendatory  act  thereto  is  sufficient,  when  it  clearly 
specifies  the  particular  sections  of  said  act  to  be  amended  and  ia 
germane  to  the  subject  stated  in  the  original  act. 

5.  An  act  is  not  repugnant  to  the  constitution  of  this  state,  where 
a  word  is  used  therein  which  it  is  apparent  the  legislature  did  not 
intend  to  use,  and  as  used,  is  meaningless  and  surplusage,  and  it  is 
plain  that  the  same  was  inadvertently  used. 

6.  A  section  of  a  statute  may  be  amended  by  adding  thereto  a 
new  section,  provided  the  section  added  relates  to  and  is  germane 
to  the  subject  matter  of  the  act  proposed  to  be  amended. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Third  Judicial  Dis- 
trict for  Ada  county.    Hon.  Fremont  Wood,  Judge. 
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A  proceeding  to  confirm  the  validity  of  the  organization 
of  the  Settlers'  Irrigation  District  and  the  validity  of  a  pro- 
posed bond  issue  of  said  district.  Judgment  for  respondent. 
Affirmed^ 

W.  B.  Davidson,  and  Morrison  &  Pence,  for  Appellants,  cite 
no  authorities. 

Gavanah  &  Blake,  for  Respondent. 

The  supreme  court  of  this  state  has  already  confirmed  the 
issue  and  sale  of  bonds  and  the  organization  of  an  irrigation 
district  where  considerable  land  using  water  from  the  canal 
was  outside  the  district  The  court  held  that  the  provisions 
of  the  act  of  1903  must  be  liberally  construed  to  carry  out 
the  purpose  of  the  law.  {Nampa  do  Meridian  Irr.  Dist.  v. 
Brose,  11  Ida.  474,  83  Pac,  499.) 

The  supreme  court  of  California  held  that  even  after  the 
district  voted  a  bond  issue,  and  before  they  were  issued  and 
sold,  about  28,000  acres  of  land  which  were  excluded  from  the 
district  did  not  affect  the  organization  of  the  district  or  the 
validity  of  the  bonds.  The  law  must  be  liberally  construed. 
{Board  of  Directors  v.  Tregea,  88  Cal.  359,  26  Pac.  237 ;  Cer^ 
iral  Irr.  Dist.  v.  DeLappe,  79  CaL  351-365,  21  Pac.  825.) 

STEWART,  J.— On  January  21,  1908,  the  board  of  di- 
rectors  of  the  Settlers'  Irrigation  District,  situated  in  Ada 
county,  filed  a  petition  in  the  district  court  for  the  purpose 
of  having  confirmed  the  organization  of  said  Settlers'  Irriga- 
tion District,  and  the  proposed  issue  of  $120,000  of  bonds 
authorized  by  said  district,  proposed  to  be  issued  for  the  pur- 
pose of  purchasing  the  Settlers'  Canal  System  and  Works. 
Upon  the  filing  of  said  petition,  the  judge  of  said  court  made 
an  order  fixing  February  24,  1908,  at  the  courthouse  in  Boise 
City,  Idaho,  for  the  time  and  place  of  hearing  said  petition, 
and  directed  that  the  clerk  of  said  court  give  and  publish  a 
notice  of  such  hearing  according  to  law.  The  clerk  of  said 
court  gave  such  notice  and  filed  his  return  thereto,  certifying 
that  such  notice  was  given  and  published  pursuant  to  the 


Digitized  by 


Google 


fj}^}        SxTn^ESB'  hoL  Dlst.  r.  Settixss*  C.  Co.     [14  Idaho, 

OpJLi  n  of  the  C  .-rt — SCerot,  J- 

ord^r  of  j>aid  jurj^re,  and  doe  proof  of  piibiieati<Mi  was  alao 

I'pon  the  day  set  for  healing,  the  appellants,  John  Lemp 
and  the  Seltl^ni'  Canal  Company,  appeared  by  their  at- 
ioriiftVH  and  filed  a  demurrer  to  the  petition,  on  the  ground 
and  for  the  reason  that  said  petition  did  not  state  facts  suffi- 
cient U}  c'jnKtitute  a  cause  of  action  in  favor  of  said  petition- 
i:rH,  and  a^'aiimt  the  parties  adversely  interested.  The  de- 
niurrern  were  overruled  by  the  court  and  a  default  entered 
againnt  said  appellants  for  want  of  an  answer,  and  all  other 
pornom  adversely  interested  to  the  petitioners. 

Findings  were  made  and  entered,  in  which  the  court  found 
that  the  law  in  relation  to  the  organization  of  said  district 
and  tlie  proposed  issuing  of  said  bonds  had  in  all  things  been 
c()n)i)lied  with.  A  judgment  and  decree  were  thereupon  en- 
tered confirming  each  and  all  of  the  proceedings  for  the  or- 
ganizaticm  of  the  said  Settlers'  Irrigation  District,  and  con- 
firming each  and  all  of  the  proceedings  in  relation  to  the  bond- 
ing plan  and  the  purpose  thereof,  and  the  proposed  issue  and 
sale  of  )|(  120,000  of  the  bonds  of  said  district  authorized  by 
said  (liNtrict,  and  in  assessing  and  determining  the  benefits 
Aceruing  to  each  tract  or  legal  subdivision  in  said  district, 
and  all  other  matters  connected  with  or  necessary  in  the  or- 
gan iznt  ion  of  said  district,  or  the  proposed  issue  and  sale  of 
the  l)on(lB  of  said  district. 

Fmm  this  judgment  the  appellants  appeal.  It  is  argued 
in  this  court  that  inasmuch  as  it  is  disclosed  by  the  petition 
that  a  portion  of  the  lands  to  be  watered  lie  outside  of  the 
dislriot,  and  that  a  portion  of  the  water  under  the  control  of 
the  diwtriet  Hows  outside  of  the  exterior  boundaries  of  the  dis- 
trict to  other  lands,  that  the  district  or  its  officers  have  no 
power  to  exercise  any  dominion  over  the  water  of  the  system 
after  it  h»us  once  passed  out  of  its  territorial  limits,  nor  over 
tlio  lands  which  the  same  irrigates,  and  for  that  reason  the 
pn^poscd  issue  of  the  bonds  will  be  invalid. 

The  second  contention  of  eo\insel  for  appellant  is  that  the 
law  of  li)07  is  unconstitutional,  for  the  reason  that  it  is  not 
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in  accordance  with  the  requirements  of  sees.  16,  17  and  18  of 
art.  3  of  the  constitution. 

The  first  question  for  consideration  is:  Does  the  fact  that 
some  of  the  land  watered  by  the  canal  system,  which  the- 
Settlers'  Irrigation  District  proposes  to  purchase,  lies  outside 
of  the  territorial  limits  of  the  district,  affect  the  organization 
of  said  district  or  the  legality  of  the  proposed  issue  of  bonds? 
It  appears  from  the  record  in  this  case  that  the  land  proposed 
to  be  watered  outside  of  the  territorial  limits  of  the  Settlers' 
Irrigation  District  is  in  the  territorial  limits  of  the  Nampa 
and  Meridian  Irrigation  District  adjoining.  It  further  ap- 
pears from  the  record  that  when  the  board  of  directors  of  the 
Settlers'  Irrigation  District  made  the  assessment  of  the  bene- 
fits, and  apportioned  the  costs  to  be  levied  against  the  land 
benefited,  that  no  assessment  was  made  against  land  outside 
of  said  district.  The  Settlers'  Irrigation  District  was  or- 
ganized under  the  act  of  1903  (Laws  1903,  p.  150).  Under 
the  provisions  of  sec.  2  of  said  act,  the  board  of  county  com- 
missioners had  jurisdiction  and  authority  to  fix  and  define 
the  boundaries  of  said  district,  and  the  law  further  provides 
that  land  outside  of  the  boundaries  of  said  district  may  be 
brought  into  said  district  upon  a  compliance  with  the  statute. 
The  court  found  in  this  case,  and  it  appears  clearly  from  the 
record,  that  the  requisite  number  of  freeholders  signed  the 
petition  for  the  organization  of  said  district,  and  the  court 
further  found  that  said  district  had  been  organized  in  all 
things  as  required  by  law,  and  that  in  making  the  assessment 
of  benefits  and  the  apportionment  and  distribution  of  the 
costs  of  such  work,  the  same  was  made  only  against  lands  in 
«aid  district ;  that  said  bonds  were  authorized  by  a  vote  of  the 
qualified  electors  of  said  district,  and  that  the  benefits  accru- 
ing from  such  works  and  the  costs  of  such  works  were  ap- 
portioned and  distributed  to  the  lands  in  said  district  only. 
Thus  it  will  be  seen  that  the  officers  of  said  district,  and  said 
district,  have  acted  in  this  matter  only  with  reference  to  the 
land  within  the  boundaries  of  said  district.  The  fact  that  the 
canal  system  or  works  of  said  district  supplies  water  to  irri- 
gate land  outside  of  the  district  does  not  in  any  way  affect 
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the  validity  of  the  organization  of  said  district,  or  the  validity 
of  the  bonds  in  question. 

In  the  ease  of  Nampa  and  Meridian  Itrigaiian  District  v. 
Brose,  11  Ida.  474,  83  Pac.  499,  this  court  confirmed  the  or- 
ganization of  that  district  and  the  proposed  issue  of  bonds, 
notwithstanding  the  fact  that  it  appears  from  the  record  in 
that  case  that  land  not  included  in  said  district  was  watered 
from  the  same  system  of  works.  While  this  specific  question 
was  not  presented  in  that  case,  yet  the  fact  appeared  from  the 
record. 

As  stated  above,  said  district  was  organized  under  the  law 
of  1903,  but  the  bonds  voted  and  proposed  to  be  issued  have 
been  voted  under  the  law  of  1903  as  amended  by  the  act  ap- 
proved March  15,  1907  (Laws  1907,  p.  484).  Neither  of 
these  acts,  however,  prohibits  an  irrigation  district  from  fur- 
nishing water  to  lands  outside  of  the  district.  The  legality 
of  the  district,  and  the  validity  of  the  bonds  proposed  to  be 
issued  by  the  district,  are  not  aflfected  by  the  fact  that  said 
district  may  make  some  arrangement  with  the  users  of  water, 
to  supply  the  same  to  land  outside  of  said  district. 

It  is  next  argued  that  the  act  of  March  15,  1907  (Laws 
1907,  p.  484),  is  unconstitutional,  for  the  reason  that  it  does 
not  comply,  first,  with  sec.  16,  art.  3  of  the  constitution.  This 
precise  question  was  before  this  court  in  the  case  of  Pioneer 
Irrigation  District  v,  Bradley,  8  Ida.  310,  101  Am.  St.  Rep. 
201,  68  Pac.  295,  wherein  the  district  irrigation  law  of  1899 
was  fully  sustained  by  this  court.  Also  in  the  case  of  Nampa 
Irrigation  District  v.  Brose,  11  Ida.  474,  83  Pac.  499,  this 
court  passed  upon  the  act  approved  March  9,  1903  (Laws  of 
1903,  p.  150),  and  fully  sustained  the  constitutionality  of 
said  law.  In  both  of  said  cases,  the  sufficiency  of  the  title 
was  challenged  upon  the  ground  that  it  embraced  more  than 
one  subject  and  matters  properly  connected  therewith,  and 
in  both  cases  the  title  was  sustained.  The  title  of  the  act  of 
March  9,  1903,  having  been  sustained  by  this  court,  and  the 
act  of  March  15,  1907,  being  an  amendment  thereto  and  re- 
pealing a  part  thereof,  the  title  to  said  amendatory  act  is 
sufficient  if  it  refers  with  certainty  to  the  law  amended,  and 


Digitized  by 


Google 


Mar.  1908.]  Settlers'  Irb.  Dist.  v.  Settlers'  C.  Co.  509 

Opinion  of  the  Court — Stewart,  J. 

is  sufficient  to  support  the  amendment.  The  title  to  said  act 
of  March  15,  1907,  clearly  specifies  the  particular  sections  of 
the  act  of  1903  to  be  amended  and  the  sections  as  amended  are 
set  out  in  full  in  the  body  of  the  act.  The  particular  sections 
it  is  proposed  to  repeal  as  indicated  in  the  title  are  specifically 
referred  to  in  the  body  of  the  act,  section  1,  and  in  terms  ex- 
pressly repealed.     This  is  sufficient  under  the  constitution. 

It  is  next  contended  that  the  act  of  March  15,  1907,  vio- 
lates sec.  17,  art.  3,  of  the  constitution,  in  that  said  act  is 
not  plainly  worded.  The  only  reason  urged  for  this  conten- 
tion is  that  in  sec.  1  of  said  act  the  word  ''repealed"  is  used 
in  the  latter  end  of  said  section  evidently  without  any  inten- 
tion upon  the  part  of  the  lawmakers  to  use  the  same,  and 
without  said  word  having  any  fixed  or  distinct  meaning  in 
the  connection  in  which  the  same  is  used.  The  latter  part  of 
said  section  reads:  ''And  that  said  amended  and  repealed 
sections  read  as  follows."  The  repealed  sections  are  not  set 
out  in  full,  and  the  constitution  does  not  require  that  an  act 
or  section  repealed  shall  be  set  out  in  full.  An  act  may  be 
repealed  by  implication  or  by  express  repeal,  but  in  neither 
case  is  it  necessary  to  set  forth  in  full  the  act  or  section  re- 
pealed. In  the  body  of  said  sec.  1,  it  is  provided:  "That 
sections  11,  18,  and  20  of  said  act  be  repealed."  This  was 
sufficient  to  repeal  said  sections,  and  it  was  unnecessary  to 
set  out  in  full  the  sections  repealed.  The  use  of  the  word 
"repeal"  in  the  latter  part  of  said  section  is  meaningless  and 
surplusage,  but  does  not  affect  the  validity  of  said  act.  {State 
V.  Page,  20  Mont.  238,  50  Pac.  719.) 

It  is  next  contended  that  said  act  violates  sec.  18  of  art.  3, 
which  reads:  "That  no  act  shall  be  revised  or  amended  by 
mere  reference  to  its  title,  but  the  section  as  amended  shall  be 
set  forth  and  published  at  full  length."  All  the  sections  pro- 
posed to  be  amended  by  the  act  of  1907  are  set  out  in  full  in 
said  act  as  required  by  the  constitution.  The  title  of  the 
act  proposes  to  amend  sees.  1,  2,  3,  5,  6, 12,  15,  16,  17,  19,  21, 
22,  29,  30,  35,  44,  45,  47,  48,  49,  50  and  51  of  the  act  approved 
March  19,  1903 ;  each  one  of  these  sections  as  amended  is  set 
out  in  full  and  fully  complies   with  the   constitutional  re- 
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quir-sieiits.  Then  it  is  furth^-r  provided  in  the  title  that  the 
same  be  ac:eEii--d  by  iiisrr;:ng  in  said  act  after  see.  2,  two 
new  &^:::oDs  to  be  kDjwn  as  sees.  2a  and  2b,  and  after  sec.  3, 
one  new  se-.tion  to  be  known  as  3a,  and  after  sec.  12,  one  new 
str^tion  to  be  known  as  sec  12a  and  after  sec  15  four  new 
Sf<n.ons  to  be  known  as  sees^  15a,  15b,  15c,  15d.  and  after  see. 
33.  one  new  section  to  be  known  as  sec.  33a,  and  after  sec.  60, 
one  new  section  to  be  known  as  see.  60a;  all  of  these  new 
sections  are  set  out  in  full  in  the  body  of  the  act  and  are  all 
germane  and  relate  to  the  general  snbjeet  embraced  in  the 
act  proi-o^ed  to  be  amended.  This  we  do  not  understand  the 
constitution  prohibits.  In  other  words,  a  statute  may  be 
amended  by  char.'jiRg  the  lansruage  of  a  section,  or  by  adding 
thereto  a  new  section,  provided  that  the  subject  matter  be 
germane  and  relates  to  the  subject  matter  embraced  in  the 
title  of  the  act  pr«»posed  to  be  amended.  {Pioneer  Irrigation 
District  v.  Bra^Uiii,  8  Ida.  310,  101  Am.  St.  Rep.  201,  68  Pac. 
295;  26  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  708.) 

We  are,  therefore,  clearly  of  the  opinion  that  the  act  ap- 
proved ^larch  15,  1907,  amending  certain  sections  of  the  act 
approved  ^larch  9,  1903,  and  repealing  other  sections,  is  not 
repugmant  to  the  provisions  of  the  constitution  of  this  state, 
and  that  the  record  and  findings  of  the  court  in  this  case  show 
that  the  Settlers'  Irrigation  District  has  in  all  things  com- 
plied with  the  law  in  the  organization  of  said  district  and  in 
the  proposed  issue  of  $120,000  of  the  bonds  of  said  district, 
and  that  the  trial  court  committed  no  error  in  confirming  the 
proceedings  of  said  district  as  prayed  for  in  the  petition  for 
confirmation.  The  judgment  is  afSrmed.  Costs  awarded  to 
respondent. 

Ailshie,  C.  J.,  and  Sullivan,  J.,  concur. 
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(March  U,  1908.) 

JOHN  LARSON   et  al.,  Respondents,  v.  KATE  CARTER, 

Appellant. 

[94  Pac.  825.] 

Open  Book  Account — Against  Husband— Husband  and  Wife — ^Wife's 
Separate  Estate — Improvements  Theseon — Husband's  Bioht  to 
Erect — Admission  op  Evidence — ^Rioht  op  Wipe  to  Depend — ^Hus- 

BAND    IN     DePAULT — ASSIGNMENT    OP    ACCOUNT — CREDIT     GiVEN    TO 

Husband — Credit  to  Wipe. 

1.  Where  an  indebtedness  is  contracted  by  the  husband  and  the 
eredit  given  to  him,  the  wife  cannot  be  held  liable  therefor,  even 
though  the  indebtedness  was  created  for  the  erection  of  a  building 
on  the  separate  estate  of  the  wife. 

2.  Under  our  statu tes,  as  they  existed  at  the  time  the  indebted- 
ness sued  on  in  this  action  was  made,  the  husband  had  the  manage- 
ment and  control  of  the  separate  estate  of  the  wife,  but  he  had  no 
authority  to  erect  a  building  on  her  separate  real  estate,  and  there- 
by bind  the  wife  and  create  a  lien  on  such  real  estate  without  her 
consent. 

3.  The  husband's  authority  under  the  statute  to  manage  and  con- 
trol her  separate  real  estate  did  not  authorize  him  to  make  contracts 
for  its  improvement  without  her  consent,  and  such  authority  will 
not  be  implied  from  the  marital  relation. 

4.  Held,  that  the  court  erred  in  not  admitting  all  evidence  offered 
by  the  appellant  showing  or  tending  to  show  that  the  husband  con- 
tracted the  debt  sued  on  herein  without  her  knowledge  and  consent. 

5.  Under  the  provisions  of  sec.  4094,  Bev.  Stat.,  if  a  husband  and 
wife  be  sued  together,  the  wife  may  defend  in  her  own  right,  and 
if  the  husband  neglects  to  defend,  she  may  defend  for  him  also, 
and  may  testify  in  such  action  in  regard  to  the  contract  sued  on. 

6.  Where  a  husband  contracts  an  indebtedness  and  credit  is  given 
to  him  solely,  a  wife  cannot  be  held  liable  therefor. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Fifth  Judicial 
District  for  Oneida  County.    Hon.  Alfred  Budge,  Judge. 

Action  to  recover  on   open  book  account.    Judgment   for 
plaintiff.    Reversed. 
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Gray  ft  Boyd,  for  AppeUant 

Sec.  4094,  Bev.  Stat.,  provides:  ''If  a  husband  and  wife  be 
sued  together,  the  wife  may  defend  her  own  rig^t,  and  if  the 
husband  neglects  to  defend,  she  may  defend  for  his  right 
also."     {Stowell  v.  Tucker,  7  Ida.  312,  62  Pac.  1033.) 

The  husband  may  become  the  agent  of  his  wife  to  make  a 
contract  for  the  improvement  of  her  real  estate,  but  his  au- 
thority to  so  act  is  not  implied  from  the  marital  relations. 
(Hoffman  v.  McFadden,  56  Art  217,  35  Am.  St  Eep.  101, 
19  S.  W.  753.) 

A  family  account  cannot  be  charged  against  the  wife's 
separate  property.  {Chaffee  v.  Browne,  109  CaL  211,  41  Pac. 
1028.) 

Debts  contracted  by  the  husband  for  his  own  benefit,  or 
for  the  use  and  benefit  of  the  family  of  which  he  is  the  head, 
cannot  expose  the  separate  property  of  the  wife  to  levy  and 
sale.  {Demham  v.  Rowley,  4  Ida.  753,  44  Pac.  643;  Jaeckel 
V.  Pease,  6  Ida.  131,  53  Pac.  399.) 

SULLIVAN,  J. — This  action  was  brought  to  recover  on  a 
promissory  note  and  an  open  book  account,  which  causes  of 
actions  had  been  assigned  to  respondent  by  Parkinson  ft  Co. 
The  complaint  sets  up  two  causes  of  action,  the  first  on  the 
promissory  note,  and  the  second  on  book  account  for  money 
advanced,  and  for  goods,  wares  and  merchandise  sold  and  de- 
livered. At  the  close  of  the  testimony  of  the  plaintiffs,  the 
defendant,  Kate  Carter,  moved  for  a  nonsuit  on  both  causes 
of  action,  upon  the  grounds,  first,  that  it  was  not  proven  that 
said  promissory  note  was  executed  by  her  for  the  benefit  of 
her  separate  estate,  and,  second,  that  the  second  cause  of  ac- 
tion was  not  an  account  against  her,  but  was  charged  on  the 
books  of  the  respondents  against  George  D.  Carter,  and  the 
credit  was  extended  to  him.  The  court  took  said  motion 
under  advisement  and  required  the  defendant,  Kate  Carter, 
to  put  in  her  testimony,  and  thereafter  the  plaintiffs  moved 
to  amend  their  complaint,  which  motion  was  granted  after 
the  adjournment  of  that  term  of  court.    The  court  also 
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tained  a  motion  for  nonsuit  as  to  the  first  cause  of  action,  and 
denied  the  motion  as  to  the  second  cause  of  action,  and  made 
its  findings  of  fact  and  conclusions  of  law,  and  entered  judg- 
ment against  the  appellant  for  $359.47,  with  interest  and  costs 
of  suit.  This  appeal  is  from  the  order  denying  a  new  trial. 
The  appeal  from  the  judgment  was  dismissed  on  the  ground 
that  it  was  not  taken  within  a  year  from  the  entry  of  the 
judgment. 

The  action  of  the  court  in  permitting  an  amendment  to  the 
complaint  after  the  term  had  adjourned  at  which  said  cause 
was  tried  is  assigned  as  error.  As  the  judgment  will  have  to 
be  reversed,  it  is  not  necessary  for  us  to  decide  that  question. 

The  action  of  the  court  in  denying  a  motion  for  a  nonsuit 
as  to  the  second  cause  of  action  is  assigned  as  error.  It  ap- 
pears from  the  record  that  the  appellant  and  George  D.  Carter 
are  husband  and  wife  and  are  sued  jointly  herein,  and  during 
the  time  said  account  was  made  were  residing  together  upon 
the  farm  of  the  appellant.  A  copy  of  said  account  against 
Oeorge  D.  Carter  was  introduced  in  evidence  over  the  objec- 
tion of  the  appellant.  It  appears  from  that  account  that  it 
is  charged  against  said  Oeorge  D.  Carter,  the  husband  of  ap- 
pellant, the  first  item  of  which  is  dated  October  12,  1898,  and 
.the  last,  September  17,  1900.  It  is  an  open  book  account  for 
cash  advanced  for  building  material,  and  for  merchandise  of 
various  kinds  such  as  a  family  generally  uses.  Said  account 
amounted  to  $1,330.59,  and  judgment  was  entered  against  the 
appellant  for  certain  items  of  said  account  amounting  to 
$359.47,  which  items,  it  is  claimed,  were  for  lumber  and  other 
materials  used  in  the  construction  of  a  dwelling-house  on  the 
separate  real  estate  of  appellant,  and  money  advanced  to  pay 
workmen  who  had  performed  labor  on  said  dwelling-house. 
Under  that  state  of  facts,  it  is  contended  by  counsel  for  ap- 
pellant that  said  indebtedness  was  contracted  by  said  Oeorge 
D.  Carter  and  the  credit  given  to  him,  and  the  account  charged 
to  him,  and  for  that  reason  appellant  cannot  be  held  liable 
therefor.  On  the  other  hand,  it  is  contended  by  counsel  for. 
respondents  that  Kate  Carter  is  personally  liable  for  certain 
items  in  said  account  amounting  to  said  $359.47,  for  the 
Idaho,  Vol.  14r-n33 
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re&son  that  the  m^'Opr  so  advanced  and  the  hunber  and  other 
buii^rr^r  msiXf-nal  fnrci^Led  were  used  for  the  improvement 
and  Mterment  of  her  separate  estatCL 

It  is  cb-ar  that  if  the  indebtedness  was  eontraeted  by  George 
D.  Carter  and  the  eredit  ^ven  to  him,  the  appellant  cannot 
be  held  liable  therefor,  even  thoneh  the  money  advanced  and 
the  material  furnished  were  used  in  the  erection  of  a  boilding- 
on  the  separate  estate  of  the  appellant.  While  nnder  the  law 
*  as  it  stood  when  this  transaction  occurred,  the  husband  had 
the  management  and  control  of  the  separate  estate  of  the  wife, 
he  had  no  authority  nnder  the  statute  to  erect  buildings  and 
make  improvements  upon  her  real  estate  without  her  consent 
and  thus  create  a  lien  thereon*  If  he  could  do  that,  he  might 
thus  alienate  her  real  estate  without  her  consent.  The  hus- 
band had  no  such  authority  under  the  law.  Therefore,  unless 
it  appears  from  the  evidence  that  said  indebtedness  was  in- 
curred  with  her  consent,  she  is  not  liable  therefor.  It  was 
held  in  Hoffman  v.  McFadden,  56  Ark.  217,  35  Am.  St  Rep. 
101,  19  S.  W.  753,  that  the  husband's  authority  to  make  con- 
tracts for  the  improvement  of  the  separate  estate  of  the  wife 
will  not  be  implied  from  the  marital  relation  nor  from  the 
mere  fact  that  he  occupies  and  manages  or  controls  her  real 
e.state,  and  unless  it  is  shown  that  she  authorized  her  husband 
to  contract  said  indebtedness,  she  cannot  be  held  liable  there- 
for. 

The  rejection  of  certain  evidence  offered  on  behalf  of  ap- 
pellant is  assigned  as  error.  The  court  erred  in  not  permit- 
ting the  appellant  to  answer  the  following  questions :  (1)  Did 
your  husband  have  any  authority  from  you  to  run  an  account 
with  W.  C.  Parkinson  &  Co.t  (2)  Has  defendant,  George 
D.  Carter,  at  any  time  run  an  account  with  W.  C.  Parkinson 
&  Co.,  with  your  knowledge  and  consent?  tS)  Why  was  it 
you  ordered  Parkinson  &  Co.  not  to  allow  him  to  run  bills 
looking  to  you  for  liquidation?  It  was  error  not  to  permit 
appellant  to  answer  said  questions.  AU  evidence  offered 
tending  to  establish  the  fact,  if  it  be  a  fact,  that  the  items  of 
the  account  that  were  used  in  the  construction  of  a  dwelling- 
house  on  the  separate  estate  of  the  appellant,  were  furnished 
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without  her  consent,  ought  to  have  been  received.  The  ap- 
pellant's property  rights  are  assailed  in  this  action,  and  her 
husband  and  codefendant  had  defaulted.  That  being  true, 
under  the  provisions  of  sec.  4094,  Rev.  Stat.,  the  wife  had  a 
right  to  defend  in  her  own  right,  and  if  she  desired  to  do  so, 
had  the  right  to  defend  for  the  husband,  as  he  had  defaulted 
and  neglected  to  defend  and  to  testify  on  the  trial.  (See 
Stowell  V.  Tucker,  7  Ida.  312,  62  Pac.  1033.)  There  was 
other  evidence  excluded  tending  to  show  that  the  appellant 
had  notified  Parkinson  &  Co.  that  if  they  gave  credit  to 
George  D.  Carter  they  must  look  to  him  for  their  pay.  This 
evidence  was  improperly  rejected. 

It  appears  from  the  record  that  this  account  was  made 
with  Parkinson  &  Co.,  and  that  they  extended  the  credit  to 
George  D.  Carter  on  their  books,  and  the  account  was  there- 
after assigned  to  the  respondents ;  that  is,  the  account  against 
George  D.  Carter;  but  the  record  contains  no  assignment  as 
against  the  appellant,  Kate  Carter.  Her  name  does  not  ap- 
pear in  the  original  account  nor  in  the  assignment  thereof. 
It  is  well  established  that  where  the  husband  contracts  an  in- 
debtedness and  credit  is  given  to  him  solely,  the  wife  cannot 
be  held  liable  therefor. 

Other  errors  are  assigned  in  regard  to  the  findings,  but  it  is 
unnecessary  for  us  to  consider  them,  as  the  judgment  must  be 
reversed  and  the  cause  remanded  for  a  new  trial.  All  evi- 
dence offered  tending  to  prove  the  material  allegations  of 
the  complaint  on  a  retrial  of  this  case  ought  to  be  admitted,  as 
well  as  all  evidence  tending  to  prove  the  denials  and  aver- 
ments of  the  answer.  On  the  grounds  above  stated,  the  court 
erred  in  not  granting  a  new  trial,  and  the  cause  is  remanded 
for  a  new  trial  and  for  further  proceedings  in  accordance 
with  the  views  expressed  in  this  opinion.  Costs  are  awarded 
to  the  appellant. 

Ailshie,  G.  J.,  and  Stewart,  J.,  concur. 
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BIS^rAT?K  MOT^TATX  GOLD  MINING  COlirPANT.  Ap- 
p'flliint,  V.  NOBTH  SpCBEAM  GOLD  CO^  Bcspond- 
ent. 

[95  Pae.  14.] 

IfrvES  A>i>  Mis'i}«o  Claims — ^Location  Thebbof— LocATRnr  CEKim- 

CATEB  OR  XOTICES — SCFTICIENCY  OF — ^ReFEBKXCE  TO  NaTOLAL  LaKIV 
MASKS  ANT>  PlZMANKKT  OBJSCT — SumCIEXCT  OF — ^NOHCK  TO  SUB- 
BtQVEST  LOCATOBS — ^Al^OSSIOH  OF  NOTTGBS  IN   EyIIMEKGB — ^ACTUAL 

KoncE — AjCEN'Dn>  NoncK  ow  Uocatiois — DvsonvK  Konca — ^Void- 

AHX — ^UVAPPBOPSIATED  PCEUC  LaXD — PSIMA  FaCB  EvIDENGB  OF — 

AxsuAL  Assessment  Work,  Proof  of — FoBnoN  Oobporation — ^Air 

ICOATTOK  OF  COMPLAINT — ^DENIAL  ON  INFORMATION  OR  BELIEF — ^DlO- 

laration  OF  Grantor — ^Whek  Admissible  in  Evidence. 

1.  Under  the  provisioiis  of  see.  3102,  Bev.  Stat.  Idilio,  mnd  of 
•ee.  2324,  Bey.  Stat  U.  S.  (U.  8.  Comp.  Stata.  1901,  p.  1426),  in- 
quiring notieea  of  location  to  contain  such  a  deaeription  of  the  local- 
ity of  the  daim  bj  reference  to  natural  landmarks  or  permanent 
objects  as  to  render  the  situation  of  the  same  reasonably  certain 
from  the  letter  of  the  notice  itself,  hetd,  that  the  description  of  the 
Jesse  James  and  Little  Giant  mining  claims,  as  stated  in  said  no- 
tices, is  suificient  under  the  provisions  of  said  statutes  and  the  facts 
of  this  case. 

2.  The  object  of  the  law,  in  requiring  the  location  of  mining 
claims  to  be  made  with  reference  to  some  natural  object  or  per- 
manent monument,  is  for  the  purpose  of  directing  attention,  in  a 
general  way,  to  the  vicinitj  or  locality  in  which  the  mining  daim 
was  to  be  found. 

8.  Where  it  appears  that  the  location  of  a  mining  claim  is  made 
in  good  faith,  the  court  will  not  hold  the  locator  to  a  very  strict 
compliance  with  the  law  in  respect  to  his  location  notice;  and,  if 
by  any  reasonable  construction,  in  view  of  the  surrounding  circum- 
stances, the  language  employed  in  the  description  will  impart  notice 
to  subsequent  locators,  it  is  sufficient. 

4.  The  natural  objects  or  permanent  monuments  referred  to  in 
said  statutes  may  be  on  the  ground  located,  or  oft,  as  the  case  may 
be. 

6.  It  is  the  settled  doctrine  in  this  state  that  location  notices 
should  receive  a  liberal  construction,  to  the  end  of  upholding  loca- 
tions made  in  good  faith. 

6.  The  object  and  purpose  of  a  location  notice  is  to  give  notice 
to  subsequent  locators;  and,  if  there  be  a  defect  in  the  notice,  and 
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the  subsequent  locator  has  actual  notice  of  the  prior  location,  he 
will  be  bound  thereby,  at  least  so  far  as  defects  are  concerned. 

7.  See.  5  of  an  act  concerning  mines  and  mining  claims,  approved 
February  14,  1899  (Laws  1899,  p.  238),  provides  that  amended  loca- 
tions may  be  made.  Such  amended  locations,  where  they  do  not 
interfere  with  existing  rights,  relate  back  to  the  date  of  the  original 
locations. 

8.  It  is  the  policy  of  the  law,  i/i  allowing  such  amended  locations, 
not  to  avoid  a  location  for  defects  in  the  notice,  but  rather  to  give 
the  locator  an  opportunity  to  correct  his  certificate  or  notice  when- 
ever defects  are  found  in  it. 

9.  The  location  notice  or  certificate,  when  recorded,  is  prima  fade 
evidence  of  all  the  facts  the  statute  requires  it  to  contain,  and 
which  are  therein  sufficiently  set  forth;  and  the  affidavit  of  the 
locator  attached  to  the  notice,  setting  forth  the  fact  that  the  ground 
was  unoccupied  mineral  land  of  the  United  States  at  the  time  of  his 
location,  when  introduced  in  evidence  in  an  adverse  suit,  makes  a 
prima  facie  case  of  such  fact.  Such  notices  are  prima  facie  evidence 
of  all  the  facts  required  by  the  statute  to  be  stated  therein  which 

are,  in  fact,  sufficiently  stated  therein. 

10.  Held,  that  the  evidence  in  this  case  is  sufficient  to  make  a 
prima  facie  case  as  to  the  fact  of  posting  the  location  notices  on 
said  claims. 

11.  Held,  that  the  affidavits  of  labor,  introduced  in  evidence, 
showing  that  the  annual  assessment  work  was  done  on  said  claims  in 
the  years  1904  and  1905,  make  a  prima  facie  case  on  that  question. 

12.  If  a  mistake  is  made  in  such  notice,  it  may  be  corrected  by 
oral  evidence.  The  fact  as  to  whether  the  work  was  done  is  the 
main  question,  and  not  its  method  of  proof. 

13.  Where  it  is  alleged  in  the  eomplaint  that  the  plaintiff  is  a 
foreign  corporation,  and  that  it  has  complied  with  the  requirements 
of  the  constitution  and  laws  of  this  state  relative  to  foreign  cor- 
porations doing  business  in  this  state,  a  denial  of  its  compliance  on 
information  and  belief  is  not  a  sufficient  denial  to  raise  an  issue. 

14.  Prior  to  the  passage  of  the  act  of  1903,  in  regard  to  foreign 
corporations,  neither  the  constitution  nor  the  statute  rendered  a 
conveyance  of  real  estate  to  a  noncomplying  corporation  void. 

15.  This  is  an  adverse  action  to  protect  the  title  to  real  estate 
alleged  to  have  been  acquired  before  said  act  of  1903  went  into 
effect,  and  not  an  action  to  enforce  any  contract  made  with  the  de- 
fendant corporation. 

16.  The  declarations  of  a  grantor  of  real  estate,  in  regard  thereto 
and  to  mining  claims  adjoining,  may  be  admitted  in  evidence,  in  an 
action  concerning  the  title  to  such  claims,  provided  the  declarations 
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were  made  prior  to  the  time  sueh  deelaiant  sold  Yob  interest  in  such 
real  estate,  but  not  after. 

(Syllabus  by  the  eourt) 

APPEAL  from  District  Court  of  Sixth  Judicial  District 
for  Custer  County.    Hon.  James  M.  Stevens,  Judge. 

Action  by  the  Bismark  Mountain  Gold  Mining  Company 
against  the  North  Sunbeam  Gold  Company.  Judgment  for 
defendant,  and  plaintiff  appeals.    Reversed  and  remanded* 

Nathan  H.  Clark,  for  Appellant. 

**K  by  any  reasonable  construction,  in  view  of  the  sur- 
rounding circumstances,  the  language  employed  in  the  de- 
scription will  impart  notice  to  subsequent  locators,  it  is  suffi- 
cient.*' (Farmington  Gold  Min,  Co.  v.  Rhymney  Gold  4k 
Copper  Co,,  20  Utah,  363,  77  Am.  St.  Rep.  913,  58  Pac.  832; 
Morrison  v,  Regan,  8  Ida.  291,  67  Pac.  955 ;  Flavin  v.  Mai- 
tingly,  8  Mont.  242,  19  Pac.  384;  Londonderry  Min.  Co.  v. 
United  Gold  Mines  Co,,  38  Colo.  480,  88  Pac.  455;  Hammer  v. 
Garfield  Min.  Co.,  130  U.  S.  291,  9  Sup.  Ct.  548,  32  L.  e<L 
964.) 

It  has  never  been  the  policy  of  the  law  to  avoid  s  location 
for  defects  in  the  record,  but  rather  to  give  the  locator  an 
opportunity  to  correct  his  record  whenever  defects  may  be 
found.  (McEvoy  v.  Hynian,  25  Fed.  596 ;  Morrison  v.  Regan, 
8  Ida.  291,  67  Pac.  955 ;  Frisholm  v.  Fitzgerald,  25  Colo.  290, 
53  Pac.  1109.) 

Even  when  the  certificate  for  any  of  the  reasons  set  forth  in 
the  statutes  is  deemed  void,  it  has  been  held  admissible  in  evi- 
dence with  a  valid  amended  certificate  correcting  the  defects 
in  the  original.  {Strepey  v.  Stark,  7  Colo.  614,  5  Pac.  Ill; 
Kinney  v,  Lundy  (Ariz.),  89  Pac.  496;  Van  Zandt  v.  Argen- 
tine Min.  Co.,  8  Fed.  725,  2  McCrary,  159;  Butte  Con.  Min. 
Co.  V.  Barker,  35  Mont.  327,  89  Pac.  302,  90  Pac.  177.) 

'*The  location  certificate  where  recorded  is  prima  facie  evi- 
dence of  all  that  the  statute  requires  it  to  contain,  and  which 
are  therein  sufficiently  set  forth."     {Strepey  v.  Stark,  supra; 
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O'Eiley  v.  Camphell,  116  U.  S.  418,  6  Sup.  Ct.  421,  29  L. 
ed.  669;  Garfield  Mill  Co.  v.  Hammer,  6  Mont.  53,  8  Pac.  153; 
Hammer  v.  Oarfield  etc.  Co,,  130  U.  S.  291,  9  Sup.  Ct.  548,  32 
L.  ed.  964;  Goldberg  v.  Bruschi,  146  Cal.  708,  81  Pac.  23.) 

To  raise  the  question  that  plaintiff  corporation  has  not  com- 
plied with  the  corporation  laws  of  the  state  of  Idaho,  it  must 
have  been  specially  pleaded  by  answer  or  demurrer  by  de- 
fendant, and  again  if  raised  by  the  pleadings  herein  at  all, 
it  is  completely  disposed  of  by  the  opinion  on  rehearing  in  the 
case  of  Katz  v,  Herrick,  12  Ida.  1,  86  Pac.  873,  wherein  this 
court  approved  the  case  of  Fritts  v.  Palmer,  132  U.  S.  282, 
10  Sup.  Ct.  93,  33  L.  ed.  317. 

M.  A.  Brown,  for  Respondent. 

The  Utah  supreme  court,  in  a  case  analogous  to  the  one  at 
bar,  has  held  that  a  notice  of  location  such  as  the  ones  of  the 
Jesse  James  and  Little  Giant  are  invalid  and  of  no  force  or 
effect.     {Larger  v.  LeSieur,  8  Utah,  160,  30  Pac.  363.) 

In  the  case  of  Morrison  v.  Regan,  this  court  did  not  under- 
take to  overrule  the  doctrine  laid  down  in  the  case  of  Brown 
V.  Levan,  4  Ida.  794,  46  Pac.  661,  but  seems  to  make  a  •distinc- 
tion based  upon  the  fact  that  in  the  latter  case  no  tie  was 
made  to  a  natural  object  or  permanent  monument,  while  in 
the  Morrison-Regan  case  a  tie  was  in  fact  made. 

The  rule  of  law  is  that,  where  a  compliance  by  a  foreign 
corporation  with  the  laws  of  another  state  where  it  is  under- 
taking to  transact  business  is  a  condition  precedent,  it  must 
be  alleged  by  said  corporation  and  proved.     (19  Cyc.  1318.) 

A  nonsuit  in  an  adverse  case  makes  the  plaintiff  a  stranger 
to  the  action,  and  prevents  him  from  further  litigating  the 
claim  of  the  defendant.  (Lavagnino  v.  TJhlig,  26  Utah,  1,  99 
Am.  St.  Rep.  808,  71  Pac.  1046;  Mojfati  v.  Blue  Biver  G.  E. 
Co.,  33  Colo.  142,  80  Pac.  139.) 

SULLIVAN,  J. — This  is  an  action,  brought  in  support  of 
an  adverse  claim,  to  quiet  plaintiff's  title  to  two  certain  min- 
ing  claims,  located   and  known  as  the  ** Jesse  James"  and 
^'Little  Giant,"  situated  on  Bismark  Mountain,  in  Yankee 
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F^-rk  r:  L  ir  listr:"!.  Ca«-*^r  ?• -nzitj.  IdiJia  From  the  loca- 
te, l  r» X  ve  r:  iTi^-t?^  liti  "lti*  J^ase  J^iDes  flaia  was  located 
C'l.  Jh^'^rj  2,  I?:"*,  r J  E-  I^  Ayfr?  £Dd  Lm^sis  Boj,  and  the 
L>.*-r  0  "  '•  :•!.  AjrC  It.  2v  ^.  :t  E.  L.  Ayers.  On  Novem- 
ber I*.  I  -  '-.  s:  i  Ajer?  lz:  :  E  y  ?>- vf^y^l  to  G«>r:re  P.  Mul- 
ciiv  tie  Si  i  ^'^  -r  c^li'r^*.  Tr.rr?»ifter,  on  Mir-h  6.  190<X 
«i,i  V:l1  air  enTrjr^i  kL3  EiniTff  el&ims  to  one  F.  E. 
L2r.2f:-ri.  an i  tieretft^r.  on  I^^eni^rr  29.  1£^>?.  said  Lang- 
ford  e^ynveyei  si:i  Tr.-r'rr  cl^iias  to  the  api>e!lant,  the  Bis- 
m&rk  GM  Z«r  n'z^  GmTarv.  wh:h  is  a  corporation  orsan- 
:2*-i  ati  ei:>:ir^  uni^  the  laws  cf  the  state  of  Washington. 
T:-e  res7»:ni  ::♦,  th*  Xcrth  Sniibeain  <>:'ld  Mining  Company, 
is  a  eorp^oratic-n  or^^'iiz-E^i  under  the  laws  of  the  state  of 
I.  aho.  It  apr^^^ars  tLat  Fred  Kenenblj  and  E.  E.  Stettler 
lofra^?d  the  Ex'^-'ieqner  loic  mining  daim  on  June  11,  1903, 
whx'h  e'aim  is  located  on  said  Bismark  Mountain,  and  is  tied, 
by  notice  of  lo-.-ation,  to  the  said  Jesse  James  mining  claim 
**on  the  west."  when,  as  a  matter  of  fact,  it  is  on  the  east. 
This  would  icdV-ate  that  the  locators  of  the  Exchequer  rec<^- 
nized  the  Je^^  James  mining  claim,  although  they  made  a 
niistak^  as  to  the  point  of  compass.  Thereafter,  said  Ei- 
che^iuer  minini?  daim  was  transferred  to  the  respondent  cor- 
poration- It  further  appears  that  one  W.  J.  Oster  on  April 
27,  1906,  located  the  Matilda,  the  North  Sunbeam,  and  Squaw 
Hitch  lode  mining  claims,  all  of  which  were  located  on  said 
Bismark  ^lountain.  Thereafter  said  Oster  conveyed  said 
three  mining  claims  to  the  respondent  corporation.  It  ap- 
pears from  the  plat  contained  in  the  record  that  the  Matilda, 
North  Sunbeam  and  Squaw  Hitch  claims  overlap,  and  include 
all  of  said  Little  Giant  claim  in  connection  with  other  land; 
that  the  North  Sunbeam  and  Squaw  Hitch  also  lap  over  and 
onto  a  portion  of  the  Jesse  James  claim.  It  also  appears  that 
the  lExeheriuer  laps  over  and  onto  the  Jesse  James.  After  ob- 
taining title  to  the  said  Exchequer,  Matilda,  North  Sunbeam 
and  S(iuaw  Hitch,  the  North  Sunbeam  Company  made  appli- 
cation for  a  patent  to  those  four  claims,  and  this  suit  was 
brought  by  the  appellant  for  the  purpose  of  protecting  what- 
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ever  interests  the  appellant,  the  Bismark  Company,  had  in 
and  to  said  Little  Oiant  and  Jesse  James  mining  claims. 

It  appears  that,  during  the  years  1900,  1901,  and  1902,  the 
Bismark  Company  expended  nearly  $30,000  in  improving  and 
developing  the  said  Little  Oiant  and  Jesse  James  claims ;  most 
of  the  Wbrk  being  done  on  the  latter.  It  ran  over  1,400  feet 
of  tnnnels,  and  erected  dwellings  and  buildings  of  various 
kinds  on  said  premises;  after  said  development  work  was 
stopped,  it  appears  that  the  Bismark  company  performed 
the  annual  assessment  on  each  of  said  claims  up  to  the  time 
of  the  commencement  of  this  suit.  It  appears  from  the  rec- 
ord that  mineral-bearing  rock  was  discovered  in  place  on  said 
claims,  and  that  said  claims  were  properly  staked,  as  required 
by  law,  and  that  the  ground  included  within  their  boundaries 
was  an  unappropriated  part  of  the  public  domain  at  the  date 
of  their  location.  During  the  trial,  among  other  evidence  was 
introduced  the  original  location  notices  of  said  claims,  also 
amended  location  notice  thereof.  When  the  appellant  had 
finished  putting  in  its  evidence  and  rested,  the  defendant 
made  a  motion  to  strike  out  the  original  and  all  amended  cer- 
tificates of  location  of  the  Jesse  James  and  Little  Giant  min- 
ing claims,  based  on  a  number  of  different  grounds,  the  main 
one  being  that  said  notices  or  certificates  of  location  did  not 
contain  any  reference  to  any  natural  object  or  permanent 
monument,  so  as  to  render  the  situation  and  location  of  said 
claims  reasonably  certain  from  the  letter  of  the  notice  itself, 
as  required  by  the  provisions  of  sec.  3102,  Rev.  Stat.  Idaho, 
1887,  and  sec.  2324,  Rev.  Stat.  U.  S.  (U.  S.  Comp.  Stats.  1901, 
p.  1426) .     Said  location  notices  are  as  follows : 

**  Notice  is  hereby  given  that  we,  the  undersigned  citizens 
of  the  United  States,  conforming  to  mining  laws  thereof  and 
the  state  of  Idaho  and  the  local  rules,  regulations,  and  cus- 
toms, have  this  day  located  and  do  claim  1,500  linear  feet  in 
length  by  600  feet  in  width,  the  same  being  300  feet  on  each 
side  of  location  stake  together  with  all  dips,  spurs  and  angles 
and  all  other  veins  or  lodes,  the  top  or  apex  of  which  lies  with- 
in said  boundaries;  this  claim  shall  be  known  as  the  'Jesse 
James  Quartz  Mining  Claim'  and  is  situated  on  Bismark 
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Mountain,  Yankee  Pork  mining  district,  county  of  Custer, 
state  of  Idaho,  and  is  bounded  and  described  as  follows:  Com* 
mencing  at  this  stake  and  notice  and  running  S.  E.  300  feet 
to  S.  E.  side  line,  thence  N.  E.  600  feet  to  N.  E.  comer  stake, 
thence  N.  W.  600  feet  to  N.  W.  corner  stake,  thence  S.  W.  600 
feet  to  N.  W.  side-line  stake,  thence  S.  W.  900  feet  to  S.  W. 
corner  stake,  thence  S.  B.  600  feet  to  S.  E.  comer  stake, 
thence  N.  E.  900  feet  to  place  of  beginning.  Located  this  lat 
day  of  January,  1898. 

**E.  L.  AYERS, 
"LOUIS  ROY, 

"Locators.** 

"Notice  is  hereby  given  that  I,  the  undersigned,  having 
complied  with  the  requirements  of  chapter  6,  tit.  32,  sees. 
2318-2352,  Rev.  Stat.  U.  S.  (U.  S.  Comp.  Stats.  1901,  pp.  1423- 
1441),  and  of  the  laws  of  Idaho  state,  relating  to  the  location 
of  mining  claims  and  all  local  customs,  laws,  and  regulations, 
have  located  and  do  claim  1,500  linear  feet  along  this  lode  or 
vein  of  quartz,  by  three  hundred  (300)  feet  in  width  on  each 
side  of  the  middle  of  the  lode  or  vein,  making  600  feet  in 
width.  The  claim  so  located  is  hereby  named  the  Little  Giant 
Quartz  Claim  and  is  situated  in  the  Yankee  Fork  mining  dis- 
trict, Custer  county,  Idaho  state,  and  is  described  as  follows : 
Conmiencing  at  this  stake  and  notice,  which  is  situated  about 
center  of  claim  and  running  N.  E.  750  ft.  to  center  and  stake, 
thence  300  ft.  N.  W.  to  N.  W.  corner  stake,  thence  1,500  ft.  S. 
W.  to  S.  W.  comer  stake,  thence  S.  E.  600  ft.  to  S.  E.  comer 
stake,  thence  N.  E.  1,500  ft.  to  N.  E.  corner  stake,  thence  N. 
W.  300  ft.  to  place  of  beginning,  situated  on  Bismark  Moun- 
tain. 

"E.  L.  AYERS,  Locator. 

"Located  this  16th  day  of  April,  1898.'' 

It  will  be  observed  from  the  location  certificate  of  the 
Jesse  James  that  the  locators  claimed  1,500  feet  in  length  by 
600  feet  in  width.  It  is  also  stated  in  said  notice  that  said 
claim  shall  be  known  as  the  "Jesse  James  Quartz  Mining 
Claim,"  and  is  situated  on  Bismark  Mountain,  Yankee  Pork 
mining  district,  Custer  county,  state  of  Idaho,  and  "is 
bounded  and  described  as  follows."    Here  follows  an  acca- 
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rate  tracing  of  the  boundaries  of  the  several  lines  and  comer 
and  side-line  stakes,  as  will  be  observed  from  the  location  no- 
tice above  set  forth.  The  location  notice  of  the  Little  Giant 
claim,  after  reciting  the  facts  usually  recited  in  such  a  notice, 
states  that  the  locator  claims  1,500  feet  along  that  lode  or 
vein  by  300  feet  in  width  on  each  side  of  the  middle  thereof, 
and  that  said  claim  was  named  the  Little  Giant  quartz  claim, 
and  is  situated  in  Yankee  Pork  mining  district,  Custer  county, 
state  of  Idaho,  and  is  described  as  follows:  '' Commencing  at 
this  stake  and  notice  which  is  situated  about  center  of  claim 
and  running  N.  B.  750  ft.  to  center  end  stake,  thence  300  ft. 
N.  W.  to  N.  W.  comer  stake,  thence  1,500  ft.  S.  W.  to  S.  W. 
corner  stake,  thence  S.  E.  600  ft.  to  S.  E.  comer  stake,  thence 
N.  E.  1,500  ft.  to  N.  E.  comer  stake,  thence  N.  W.  300  ft.  to 
place  of  beginning,  situated  on  Bismark  Mountain."  And 
to  each  of  such  notices  is  attached  the  affidavit  of  E.  L.  Ayers, 
one  of  the  locators,  which  aiffidavits  substantially  conform  to 
the  aflRdavit  required  by  sec.  3104,  Eev.  Stat.,  as  amended  by 
Laws  1895,  p.  29.  The  provisions  of  sec.  3102,  Rev.  Stat. 
Idaho,  and  of  sec.  2324,  Rev.  Stat.  U.  S.,  so  far  as  requiring 
the  notice  of  location  to  contain  the  date  of  the  location,  the 
name  of  the  locators,  and  the  description  of  the  claim  located 
by  reference  to  some  natural  object  or  permanent  monument 
as  to  render  the  situation  of  such  claim  reasonably  certain 
from  the  letter  of  the  notice,  are  substantially  the  same. 

While  there  has  been  some  diversity  of  opinion  in  some  of 
the  states  as  to  the  definiteness  and  certainty  required  by 
the  provisions  of  said  section,  the  more  recent  decisions  are 
more  liberal  in  the  construction  of  said  provisions;  and  we 
think  the  correct  rule  is  stated  in  Farmington  Oold  Mining 
Co.  V,  Rhymney  Oold  &  Copper  Co.,  20  Utah,  363,  77  Am.  St. 
Kep.  913,  58  Pac.  832,  where  it  is  said :  "If  by  any  reasonable 
construction,  in  view  of  the  surrounding  circumstances,  the 
language  employed  in  the  description  will  impart  notice  to 
subsequent  locators,  it  is  sufficient.**  That  case  was  cited 
with  approval  by  this  court  in  Morrison  v.  Regan,  8  Ida.  291, 
67  Pac.  955.  Whether  the  notice  and  description  of  the 
claim  were  sufficient  to  apprise  other  prospectors  of  its  precise 
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loeatioD  Ib  a  question  of  fact  acd  not  of  law.  ( EH^rs  v.  Boat- 
man, 111  U.  S.  356,  4  Sup.  Ct.  432,  28  L.  ed.  454.  j  In  DOlom. 
V.  Baylies,  11  3IoDt  171,  27  Pac.  725,  it  was  held  that  when 
the  court  cannot  say  from  the  inspection  of  the  notice  that 
the  description  is  an  impoasible  or  uneertain  one,  it  may  be 
adiriitted  in  evidence;  but  it  is  not  eonclusiye,  and  may  be 
subjected  to  the  atta^  ks  of  its  adverBary.  In  each  of  said  no- 
tices it  is  recited  as  follows:  "Commencing  at  this  stake  and 
notice,"  etc.,  thus  referring  to  a  stake,  and  it  is  also  stated 
in  the  notice  of  the  Little  Giant  claim  that  said  stake  is  aitn* 
ated  aliout  the  center  of  the  claim.  The  notices  describe  each 
of  said  rlaims  as  being  situated  on  Bismark  Mountain,  in 
Yankee  Fork  mining  district.  A  deputy  mineral  surveyor  of 
that  repon  testified  that  said  Bismark  Mountain  is  a  small 
mountain ;  that  it  could  be  covered  by  ten  or  twelve  mining 
claims.  Another  witness  testified  that  said  mountain  is  small ; 
that  it  is  a  well-known  object  around  there  in  the  Yankee 
f'ork  district ;  that  it  is  known  among  prospectors  there  every- 
where. Another  that  he  had  been  acquainted  with  it  since 
1898;  that  it  was  well  known.  Another  witness  testified  that 
Bismark  Mountain  is  well  known  to  every  prospector  from 
Challis  through ;  that  it  is  a  small  mountain,  and  on  the  east 
side  of  the  slope  from  the  apex  to  the  base  is  about  2,100  to 
2,200  feet.  Another  testified  that  Bismark  Mountain  has 
been  known  for  years ;  that  it  is  from  2,000  to  2,500  feet  on 
one  side,  and  from  500  to  1,200  on  the  other;  that  it  is  very 
precipitous  for  500  feet,  and  then  slopes  gently;  that  it  was 
on  the  apox  of  this  mountain  that  the  Jesse  James  was  located. 
Another  testified  *'that  Bismark  Mountain  is  a  well-known 
mountain  in  that  country  to  all  prospectors."  Another  that 
Bismark  Mountain  was  a  well-known  object;  that  there  was 
quite  a  long  rock  on  top;  **that  it  is  rather  sharp,  and  that 
the  Jesse  James  is  situated  right  on  top." 

Thus  it  is  clearly  shown  that  said  Bismark  Mountain  was  a 
■mall  mountain,  and  well  known  to  prospectors  in  the  Yankee 
Pork  mining  district.  It  is  well  recognized  that  the  ties  of 
mininj:  claims  to  some  natural  object  or  permanent  monu- 
ment are  not  and  were  not  intended  to  be  as  accurate  and  cor- 
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rect  as  they  would  be  if  tied  by  a  competent  surveyor.  If 
that  were  true,  very  few,  if  any,  of  many  hundreds  of  mining 
claims,  located  in  good  faith  by  prospectors  and  miners,  would 
be  held  valid.  It  was  held  in  Flavin  v.  MattiJigly^  8  Mont. 
242, 19  Pac.  384,  as  follows :  "The  object  of  the  law,  in  requir- 
ing the  location  to  be  made  in  reference  to  some  natural  ob- 
ject or  permanent  monument,  is  not  very  apparent,  unless  it 
was  for  the  main  purpose  of  directing  attention  in  a  general 
way,  to  the  vicinity  or  locality  in  which  the  location  was  to 
be  found.''  And  in  Farming  ton  Oold  M.  Co.  v.  Rhymney  G. 
dt  C.  Co.,  supra f  the  court  said:  "With  just  how  much  accu- 
racy the  description  of  a  mining  claim,  in  reference  to  natural 
objects  or  permanent  monuments,  must  be  stated  in  the  notice 
of  location  is  not  set  forth  in  the  statute ;  and  where,  as  in  this 
case,  the  location  was  evidently  made  in  good  faith,  we  are 
not  disposed  to  hold  the  locator  to  a  very  strict  compliance 
with  the  law  in  respect  to  his  location  notice.  If  by  any 
reasonable  construction,  in  view  of  the  surrounding  circum- 
stances, the  language  employed  in  the  description  will  impart 
notice  to  subsequent  locators,  it  is  suflRcient." 

Said  provisions  of  the  statute  were  designed  to  secure  a  de- 
scription, so  that  the  mining  claim  could  be  readily  ascer- 
tained. (See  Hammer  v.  Oarfield  Mining  Co.,  130  U.  S.  291, 
9  Sup.  Ct.  548,  32  L.  ed.  964;  Bennett  v.  Harkrader,  158  U. 
S.  441,  15  Sup.  Ct.  863,  39  L.  ed.  1046.)  The  natural  objects 
or  permanent  monuments  referred  to  are  not  required  to  be 
on  the  ground  located,  although  they  may  be ;  and  the  natural 
object  may  be  any  fixed  natural  object,  and  such  permanent 
monument  may  consist  of  a  prominent  post  or  stake  firmly 
planted  in  the  ground,  or  of  a  shaft  sunk  in  the  ground. 
(North  Noonday  Min.  Co.  v.  Orient  Min.  Co.  (C.  C),  1  Fed. 
533 ;  Jackson  v.  Dines,  13  Colo.  90,  21  Pac.  918.)  And  it  was 
held  in  Hansen  v.  Fletcher,  10  Utah,  271,  37  Pac.  480,  that  a 
prospect  hole,  rock  monument,  or  stakes  are,  within  the  mean- 
ing of  the  law  permanent  monuments.  It  is  the  well-settled 
doctrine  of  all  of  the  later  decisions  that  location  notices  and 
records  should  receive  a  liberal  construction,  to  the  end  of  up- 
holding a  location  made  in  good  faith.    In  Londonderry  M. 
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Co,  V.  rnited  O.  M,  Co.,  38  Colo.  480,  88  Pac.  455,  where  the 
court  was  considering  the  suflScieney  of  a  location  notice,  it  is 
said:  '^Eyerj  case  where  this  question  is  raised  must  there- 
fore depend  upon  its  own  circumstances.  As  previously 
stated,  the  purpose  of  such  location  certificate  is  to  give  no- 
tice to  subsequent  locators;  and,  if  by  reasonable  construction 
the  language  descriptive  of  the  situs  of  a  daim,  aided  or  un- 
aided by  testimony,  aliunde,  will  do  so,  it  is  sufficient  in  this 
respect.  In  other  words,  the  object  of  requiring  a  reference 
to  a  natural  object  or  permanent  monument  is  to  furnish 
moans  by  which  to  identify  the  claim,  and  whatever  reference 
will  aci'OiupHsh  this  object  satisfies  the  law.*' 

It  appears  from  the  evidence  that  said  Jesse  James  and 
liittle  Giant  mining  claims  were  located  very  prominently  on 
said  Bisniark  Alountain,  the  former  on  the  very  top,  and  that 
the  appellant  company  had  expended  large  sums  of  money 
during  the  years  1900,  1901,  and  1902  in  developing  them, 
and  had  eret*ted  dwelling-houses,  bunkhouses,  and  other  build- 
ings in  coumvtion  therewith;  that  the  most  of  the  work  had 
been  done  on  the  Jesse  James  claim.  Something  over  1,400 
feet  of  tunnel  had  been  run.  With  that  condition  existing 
W.  J.  Ostcr,  who  located  said  Matilda,  North  Sunbeam,  and 
Squaw  Hitch  mining  claims  on  April  27,  1906,  testified  that 
ho  had  been  in  the  mining  business  since  1883,  and  that  he 
had  been  on  Bisniark  Alountain  since  1903,  and  was  ac- 
quainted with  those  premises.  It  does  not  seem  possible  that 
a  man  could  have  been  on  that  little  mountain  for  three  years 
without  knowing  of  said  Jesse  James  and  Little  Giant  mining 
claims,  the  former  of  which  is  located  on  the  very  top  of  said 
mountain,  and  on  which  claims  nearly  $30,000  had  been  ex- 
pended in  developing  them.  He  testified  as  follows:  **I  knew 
at  time  [1903]  of  the  existence  of  two  stakes  that  were  re- 
puted to  be  the  easterly  end  stakes  of  the  Jesse  James ;  one  of 
them  was  at  the  southwest  corner  of  the  Exchequer  as 
staked."  Those  facts  appearing,  every  reasonable  presump- 
tion that  can  be  drawn  therefrom  should  be  in  favor  of  his 
knowing  of  said  locations ;  and  his  grantees  should  not  be  per- 
mitted to  take  advantage  of  any  minor  defects  in  the  location 
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notices  of  said  mining  claims.  If  Oster  had  actual  notice  of 
the  location  and  boundaries  of  said  claims,  he  nor  his  grantees 
will  be  permitted  to  take  advantage  of  some  technical  defe<;t 
in  the  location  notice,  where  it  appears  that  said  claims  were 
located  in  good  faith.  Of  course,  if  it  be  shown  that  the  ap- 
pellant company  failed  to  do  its  annual  assessment  work  upon 
said  claims,  then  the  knowledge  of  a  subsequent  locator  of  the 
fact  of  the  former  location  of  said  claims  would  not  affect  the 
subsequent  locator's  right  or  privilege  to  locate  the  same  or 
part  of  the  same  ground.  We  think  the  court  erred  in  strik- 
ing out  said  location  notice.  In  the  case  at  bar  the  statement 
in  the  location  notices  that  said  mining  claims  were  located 
on  Bismark  Mountain,  and  the  proof  aliunde  showing  that 
said  mountain  was  a  small,  well-known  mountain  in  Custer 
county,  and  the  fact  of  the  large  expenditure  of  money  there- 
on prior  to  the  location  of  the  other  mining  claims  referred 
to  in  this  case,  and  the  fact  that  the  other  locators  knew  of 
said  mining  claims  prior  to  making  their  locations,  taking  into 
consideration  all  of  those  facts,  we  conclude  that  said  notices 
of  location  suflBeiently  identify  said  claims  by  reference  to  a 
permanent  monument  or  fixed  object,  within  the  requirements 
of  the  provisions  of  said  statute.  The  sufficiency  of  each  no- 
tice of  location  depends  upon  the  facts  and  circumstances 
surrounding  it,  and  will  be  liberally  construed  in  the  light  of 
such  facts  and  circumstances,  when  it  appears  that  the  loca- 
tions have  been  made  in  good  faith. 

The  next  question  raised  is  in  regard  to  the  court  striking 
out  the  amended  certificates  of  location.  The  evidence  shows 
that,  after  the  respondent's  grantors  had  attempted  to  locate 
the  ground  in  question  and  had  applied  for  patent  therefor, 
and  prior  to  the  time  of  the  commencement  of  this  action,  the 
appellant  corporation  made  and  recorded  amended  certificates 
of  location  on  said  Jesse  James  and  Little  Giant  claims,  in 
which  amended  certificates  descriptions  were  made  from  plats 
of  actual  surveys  of  said  claims,  and  said  claims  were  tied  to 
United  States  mineral  monument  No.  1,  by  course,  distance, 
and  magnetic  variation.  Said  amended  certificates  were  re- 
ceived in  evidence  with  the  original  certificates^  and  were  later 
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Ftr.-  r^   ■  Ti:  Qi.  mtiOL    TTna:  af^oL  of  -aie  flmzit  is  was^goed 

f  Iiii.  i!f "_  ^"^  J'H*-  f^'T  TiH  pTr»Tisiai»  Tif  «et.  5  cf  m  met  cn- 
T'^  -1  "  -Li  B**:  "ii  n^^TTTK  inf-  i!uirm*!r  of  I'tcatirur  lodes,  quarts 
i.i.i  : ,:  •'-  -..  :iiiL  .  .  .  ."  ^v«  I-HiR^  1«»,  p.  »«>  That 
Kt-^ !  »i  7  r  -.  f-E  ir  ef -^  'mm  if  e:  btt-  Trrrtf  tiie  locator  of 
a  mii-Zir  '^ljel  nr  V.m  mkt^tic  gh^''^  tiT'^ciiend  that  his  or- 
iriiii^  i'-'^.z  •:'*  vn-  0t5**ftrriE.  ciTi'nMHnis.  or  that  the  reqniro- 
2!'**:  ***  '  tij*  ^:  T-  'ixiif  ucr  i^esr  prncr-li^d  vith  bef  :i9^  filing,  etc., 
ii^  n.i ^  fit*  LZL  fci^dtjii:!^  r^rr-^'i**  roijiKa  to  the  eoliditioiia 
rf  b:..!  ii^.  prrfvjfiri  -aiHt  SD'i  EineDdf*d  iMatiao  does  not 
ii'-rft^*  V--J.  -rik*  ezisnur  nrn:*  cif  olbas  at  sodi  tnnc  as 
the  Lzi^ei  ir.  t^it  if  iriiiit.  It  -irw:  heid  ic  thai  ease  that  saeh 
i-zneiiiifi  j:»'/l^  :*l  ji^d^  relttea  bask  to  the  date  of  the  or- 
irii  C  yj^LZ.-yz^  Sjn^  w^  hEVf  heid  tifit  the  oonrt  erred  in 
«r:r.  r.r.i:  :r:  tb*  j:*?:.^ -ir  Tiro?**,  r:  f  rGc^ws  that  it  erred  in  strik- 
ZZ.Z  :»rt  Bt  5  Lzr.t-i5ef  pfrtrSf^Tfs  of  location.  Of  eoorae,  if 
stii  ajr:*^!  :-5  rfrriSri'T-s  rf  EZD^nifd  kvtatian  took  in  ground 
D:»t  f:r:iier!j  tryrc^i  bj  the  or5E:iaal  notif«  and  location^ 
vL:?'i  eT::iri  had  bw^  l-^rst^ed  prior  to  the  filing  of  such 
anei.fei  I:»:i::::i  nrrf^es.  scfh  £rr:-ii3d  could  not  be  included 
In  Ku.h  i^.*r\z^i  i:»ai:>3  ^-rrri:? ?ites^  In  the  ease  of  Mc- 
E  y  r.  F!  -■  :t,  C.  C.\  25  Fel  596.  the  court  had  under 
eons: 'erit:  n  an  am^r'Ied  locat:on  catifi<?ate,  and  hdd  that 
the  fir-t  r-  ori  of  a  inin:::g  c^aim  is  usually,  if  not  always, 
imperf'r^t,  ard  that  it  is  the  policy  of  the  law  to  g^ve  the  lo- 
cator an  fp-ort'-inity  to  correct  his  record  when  defects  are 
found  therein :  an*i  when  it  is  so  corrected,  the  amendment 
tak**s  efifect.  with  the  orieinal  certificate  of  location,  as  of  the 
date  of  STi'rh  orijrinal  certificate.  It  would  appear  from  that 
de^'ision  that  the  location  certificate  therein  considered  stated 
that  said  mining  claim  was  situated  on  ''Aspen  Mountidn." 
This  was  held  a  sufficient  reference.  The  original  location 
certifif*ates  involved  in  this  suit  are  similar  in  that  respect; 
for  thf*y  state  that  said  Jesse  James  and  Little  Giant  claims 
are  situHted  on  "Bismark  Mountain.*'  In  the  decision  of  that 
case,  Jud^'c  Hallett  said:    "Under  the  law  as  it  is  at  present. 
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a  full,  complete,  and  unimpeachable  certificate  cannot  be  made 
•without  the  aid  of  a  surveyor  and  the  best  instruments ;  and, 
ivith  such  aids,  the  surveyors  often  disagree,  and  time  and 
labor  are  required  to  decide  between  them.  Of  course  it  is 
often,  and  perhaps  generally,  impracticable  to  obtain  the  ser- 
vices of  a  surveyor  in  making  a  location ;  and  the  miner  must 
"depend  upon  his  own  skill  and  judgment.  In  such  effort  he 
xisually  fails.  Indeed,  it  may  be  said  as  to  the  course  of  his 
lines  he  is  always  in  error;  and  the  natural  object  and  per- 
manent monument,  required  by  sec.  2324  of  the  Revised  Stat- 
utes of  the  United  States  (U.  S.  Comp.  Stat.  1901,  p.  1426), 
are  entirely  beyond  his  grasp.  He  does  not  know  what  they 
are,  or  how  to  refer  to  them.  Every  one  who  is  at  all  familiar 
^ith  mining  locations  knows  that,  in  practice,  the  first  record 
must  usually,  if  not  always,  be  imperfect.  Recognizing  these 
diflSculties,  it  has  never  been  the  policy  of  the  law  to  avoid  a 
location  for  defects  in  the  record,  but  rather  to  give  the  locator 
an  opportunity  to  correct  his  record  whenever  defects  may  be 
found  in  it."  (See,  also,  Frisholm  v.  Fitzgerald,  25  Colo.  290, 
S3  Pac.  1109;  Strepey  v.  Stark,  7  Colo.  614,  5  Pac.  11.)  The 
last  above  cited  decisions  are  from  the  state  of  Colorado.  In 
Morrison  v.  Regan,  supra,  referring  to  the  last-cited  decisions 
from  Colorado,  the  court  said :  *'  This  court  is  in  accord  with  the 
rule  laid  down  in  those  decisions  upon  the  question  under 
<!onsideratio]i  here.  If  in  making  the  amended  certificate  of 
location  it  included  land  not  included  in  the  original  location, 
and  interfered  with  existing  rights  as  to  such  land,  the 
amended  location  would  not  relate  back  to  the  date  of  the  or- 
iginal location,  so  far  as  the  recently  included  land  is  con- 
cerned." {Buite  C.  M.  Co.  v.  Barker,  35  Mont.  327,  89  Pac. 
302,  90  Pac.  177.) 

Said  motion  for  nonsuit  was  also  based  on  the  ground  that 
the  plaintiff's  evidence  did  not  show  that  the  premises  located 
as  the  Jesse  James  and  Little  Giant  was  unappropriated  pub* 
lie  domain  of  the  United  States  at  the  time  the  grantors  of  the 
appellant  made  said  locations.  It  appears  that  both  of  said 
grantors  were  dead,  and  could  not  be  produced  as  witnesses 
on  the  trial.  One  of  the  locators  swore  to  and  signed  the 
Idaho,  Vol.  14^-34 
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aflRdavits  required  by  law  to  be  attached  to  such  location 
notices.  Said  aflSdavits  were  introduced  with  said  notice,  and 
said  locator  stated  under  oath  therein  as  follows:  "'That  the 
ground  and  claim  therein  described  or  any  part  thereof  has 
not,  to  the  best  of  my  knowledge  and  belief,  been  heretofore 
located,  according  to  the  laws  of  the  United  States  or  the 
state  of  Idaho,  and  if  so  located,  the  same  has  been  abandoned 
or  forfeited '•'  The  law  requires  that  one  of  the  lo- 
cators named  in  the  notice  of  location  must  make  and  sub- 
scribe  an  aflSdavit  **in  writing  on  or  attached  to  the  notice,'^ 
containing  the  facts  above  enumerated,  among  others;  and 
we  think  such  afiidavit  is  prima  facie  evidence  in  this  class 
of  cases  of  the  facts  therein  stated.  If  this  were  not  the  cor- 
rect rule,  in  many  cases  where  the  locators  have  disappeared 
or  died  no  proof  could  be  made  whatever,  and  valuable  rights 
would  be  lost  without  any  fault  of  the  locators  or  their  assigns. 
In  Strepey  v.  Stark,  supra,  in  considering  a  similar  question, 
the  court  said:  '*The  location  certificate,  when  recorded,  is 
prima  facie  evidence  of  aU  the  statute  requires  it  to  contain, 
and  which  are  therein  sufficiently  set  forth."  {O'Reilly  v. 
Campbell,  116  U.  S.  418,  6  Sup.  Ct.  421,  29  L.  ed.  669;  Gar- 
field  M.  &  M.  Co.  v.  Hammer,  6  Mont.  53,  8  Pac.  153,  130  U. 
S.  291,  9  Sup.  Ct.  548,  32  L.  ed.  964.)  In  Goldberg  v.  Bruschi, 
146  Cal.  708,  81  Pac.  23,  the  court  said:  '*In  a  suit  to  quiet 
title  to  mining  land,  when  plaintiff  made  his  proof  of  citizen- 
ship and  of  discovery  of  gold-bearing  quartz,  and  had  shown 
a  location  according  to  the  requirements  of  the  law,  he  estab- 
lished his  case  prim^  facie;  and  it  was  not  necessary  for  him 
to  make  further  proof  that  the  land  was  unoccupied  mineral 
land  of  the  United  States."  Location  certificates  or  notices 
are  prima  facie  evidence  of  all  the  facts  required  to  be  stated 
therein  by  the  statute,  in  so  far  as  it  contains  those  facts.  It 
is  contended  that  the  proof  of  posting  the  location  notices  at 
the  discovery  of  each  of  said  claims  is  not  sufficient.  After 
an  examination  of  the  evidence  we  think  it  is  sufficient  to 
make  a  prima  facie  case  of  the  fact  of  such  posting,  and  also 
that  it  sufficiently  appears  that  the  notices  posted  were  like 
those  recorded  and  introduced  in  evidence. 
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It  is  also  contended  that  the  evidence  does  not  show  that 
the  assessment  work  was  done  for  the  years  1904  and  1905. 
Affidavits  of  labor  were  filed  in  the  proper  office  and  intro- 
duced in  evidence,  showinj^  that  the  annual  assessment  work 
on  each  of  said  claims  was  done  in  said  years.  The  affidavit 
for  the  assessment  work  done  in  1904  was  made  by  one  Cross, 
and  he,  in  effect,  swears  that  $200  worth  of  work  was  done  on 
said  Jesse  James  and  Little  Giant  claims,  at  the  expense  of 
the  Bismark  Mining  Company.  The  affidavit  of  proof  of  labor 
for  1905  was  made  by  one  Castro,  and  he  therein  swears  that 
$100  worth  of  work  was  done  upon  each  of  said  claims  in  the 
year  1905,  at  the  expense  of  H.  E.  Foster,  "owner  of  said 
claims."  There  was  a  mistake  in  said  notice  as  to  the  name 
of  the  owner  of  said  claims.  It  appears  from  the  record  that 
H.  B.  Forester  was  president  of  the  Bismark  Company,  and  it 
appears  that  a  mistake  was  made  in  said  proof  of  labor  in 
stating  that  said  work  was  done  at  the  expense  of  **H.  E. 
Foster,"  instead  of  ** Forester."  Forester  evidently  paid  for 
the  assessment  work,  for  the  year  1905,  for  the  appellant  com- 
pany,  he  being  its  president.  The  main  question  on  this  point 
is:  Was  the  work  done  at  the  expense  of  the  appellant?  If, 
in  fact,  it  was,  that  may  be  shown  by  any  competent  evidence. 

Under  the  provisions  of  sec.  2332,  Rev.  Stat.  U.  S.  (U.  S. 
Comp.  Stats.  1901,  p.  1433),  it  is  provided  that,  where  lo- 
cators or  their  grantors  have  held  and  worked  their  claims 
for  a  period  equal  to  the  time  prescribed  by  the  statute  of 
limitations  for  mining  claims,  in  the  state  or  territory  where 
the  same  may  exist,  evidence  of  such  possession  and  working 
of  the  claims  for  such  period  shall  be  sufficient  to  establish  a 
right  to  a  patent  thereto,  in  the  absence  of  any  adverse  claim. 
In  considering  the  provisions  of  that  section  the  supreme  court 
of  Colorado,  in  Clearyv,  Skiffich,  28  Colo.  362,  89  Am.  St.  Rep. 
207,  65  Pac.  59,  held  that  said  statute  was  not  available  in 
an  action  brought  in  support  of  an  adverse  claim,  except  that 
it  might  be  in  such  action  that  proof  of  such  possession  would 
be  sufficient  upon  which  to  presume  that  all  steps  necessary 
to  effect  a  location  of  the  claim  adversed  had  been  taken ;  and 
it  has  been  held  that,  where  possession  of  a  mining  claim  was 
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eciiiti!2ned  for  the  i>er:od  coTered  by  the  state  statute  of  limi- 
tations before  the  adverse  right  exists,  it  is  equivalent  to  a  lo- 
eaticHi  uE*ier  the  laws  of  Consress.  {Alioana  Q.  M.  Co,  v. 
InU'jral  Q,  M.  Co..  114  CaL  1»15.  45  Pac.  1047.  See,  also,  BOk 
V.  M(aijh^r,  1«>1  U.  S.  279.  420.  26  L.  ed.  735;  Four  Hundred 
and  Jirf  I.' /..Vf  ».f  Co.  v.  Bu::ion  M.  Co.,  3  Saw.  634,  Fed.  Gas. 
No.  49S9.)  It  will  be  observed  that  both  Congress  and  the 
courts  have  en  ieavored  to  protect  the  rights  of  locators  and 
their  ass:  ens  where  locations  have  been  made  and  held  in  good 
faith,  and  c*^urts  have  given  a  liberal  construction  to  the  min- 
ing laws  and  locations  made  under  them  with  a  view  of  doing 
justice  to  the  prospector  and  miner  who  have  acted  in  good 
faith. 

It  is  next  contended  that  the  appellant  has  failed  to  show 
that  it,  being  a  foreign  corporation,  had  complied  with  the 
laiii-s  of  this  state  so  as  to  entitle  it  to  do  business  in  the  state. 
It  is  alleged  in  the  complaint  that  the  appellant  corporation 
was  duly  organized  under  the  laws  of  the  state  of  Washington, 
and,  as  such  corporation,  had  complied  with  the  requirements 
of  the  constitution  and  laws  of  this  state  relative  to  foreign 
corporations  doing  business  in  the  state.  This  allegation  was 
denied,  on  information  and  belief,  by  the  answer.  In  VdUey 
Lumber  &  Mfg.  Co,  v.  Driessel,  13  Ida.  662.  93  Pac.  765, 
this  court  held  that  the  fact  as  to  whether  a  foreign  corpora- 
tion had  complied  with  the  constitution  and  law  in  that  re- 
gard was  a  matter  of  record,  and  a  denial  thereof  on  informa- 
tion and  belief  was  not  a  sufficient  denial.  There  being  no 
sufficient  denial  of  the  allegation  as  to  whether  the  appellant 
corporation  had  complied  with  the  constitution  and  law  so 
as  to  enable  it  to  transact  business  in  this  state,  there  was  no 
issue  raised  by  such  denial. 

It  appears  that  the  appellant  corporation  procured  what- 
ever title  it  had  to  the  mining  claims  in  question  in  1900,  and 
prior  to  the  amendment  of  sec.  2653,  Rev.  Stat.,  by  the  act  of 
1903  (Laws  1903,  p.  49),  there  was  nothing  in  the  constitu- 
tion of  this  state  or  the  statutes  rendering  a  conveyance  of 
real  estate  to  a  noncomplying  corporation  void.  Therefore 
the  conveyance  of  said  mining  claims  to  the  appellant  corpora- 
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tion  was  valid  at  the  date  of  said  conveyance,  and  was  not 
made  void  by  the  amendment  of  said  sec.  2653  in  1903.  This 
is  an  action  in  support  of  an  adverse  claim,  and  not  an  action 
to  enforce  a  contract  against  the  respondent  corporation ;  but 
it  is  an  action  to  protect  the  title  to  real  estate  acquired  before 
said  act  of  1903  went  into  effect.  The  appellant  corporation 
in  this  adverse  suit  is  attempting  to  protect  its  own  title 
against  the  assault  on  it  by  the  respondent  corporation,  each 
claiming  to  have  obtained  title  through  different  and  adverse 
locators.  {Fritts  v.  Palmer,  132  U.  S.  282,  10  Sup.  Ct.  93,  33 
L.  ed.  317 ;  Reynolds  v.  CrawfordsvUle  Bank,  112  U.  S.  412, 
5  Sup.  Ct.  213,  28  L.  ed.  736.) 

It  is  next  contended  that  the  court  erred  in  not  allowing 
the  witness  Winwood  to  state  the  conversation  which  he  had 
with  Kenenbly,  one  of  the  locators  of  the  Exchequer  mine,  as 
to  the  Little  Giant  stakes.  Kenenbly  thereafter  conveyed  said 
Exchequer  claim  to  the  respondent  corporation,  and  it  is  con- 
tended that,  he  being  a  grantor  of  the  respondent,  his  declara- 
tion as  to  the  stakes  of  an  adjoining  claim,  to  wit ,•  the  Little 
Qiant,  was  admissible  in  evidence  in  this  suit.  That  would 
depend  altogether  upon  the  fact  whether  those  declarations 
were  made  prior  to  the  time  that  Kenenbly  conveyed  said  Ex- 
chequer claim  to  the  respondent  corporation.  If  such  conver- 
sation was  had  before  Kenenbly  conveyed  said  claim  to  the 
respondent,  the  conversation  should  have  been  admitted  in 
evidence;  otherwise,  not. 

There  are  other  errors  assigned,  but  none  that  will  arise  on 
a  retrial  of  this  case,  and  it  will  therefore  not  be  necessary 
for  us  to  pass  upon  them.  It  is  suggested  by  counsel  for  ap- 
pellant that,  on  the  record  as  presented,  in  case  of  a  reversal 
of  the  judgment,  this  court  would  be  fully  justified  in  direct- 
ing judgment  to  be  entered  for  the  appellant.  There  are  sev- 
eral cogent  reasons  why  this  cannot  be  done.  "While  we  hold 
that  the  plaintiff  made  a  prima  fade  case  and  was  improperly 
nonsuited,  the  respondent  had  not  put  in  any  evidence  on 
its  behalf,  which  it  would  have  had  a  right  to  do  had  the  court 
not  granted  a  nonsuits 
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The  73  '^iTT  f  r  t :«  rprersed,  a  new  trial  granted,  and  the  cause 
rcrr&z  l^i  for  farther  proeerdings,  with  eorts  in  favor  of  the 
app^rllsrt, 

Aikhie,  C  J.,  and  Steirazt,  J^  eoncnc 


OtMJfk  16, 190S.) 

THE   TTAB   EAGLE   COXSOLIDATKD   MINXNG   COM- 
PANY, Appdlant  ▼.  JOHN  K.  DICKIE,  Respondent 

[94  P*€.  1054.] 


O0BP0aATIO2S — GOMTLIAXCX   WITH   OOXSTirCTION    AND   StATDTB 

Di  OuoM  TO  Exrm^  It  to  h>  Btsixsbs— Bight  to  Hold  Titlk  to 
BxAL  Estate— Title  Acqitud  Puoa  to  Uakch  10,  1903. 

1.  Prior  to  the  smeiidiiieiit  of  Ihich  10,  190S,  to  sec  2653,  Ber. 
8tat.,  aeither  tlie  eonstitutioB  nor  stmtuteB  of  this  state  rendered  a 
eonve^vnce  void  tkat  was  made  to  a  foreign  corporation  doing  busi- 
nesB  within  thia  state  that  had  not  complied  with  the  reqnirementi 
of  the  eonstitntion  and  statute  in  appointing  a  statatoiy  agent  upon 
iHiom  serriee  of  proeeas  mi^ht  be  had  and  maintaiTiing  one  or  more 
known  places  of  busineaB  within  the  atateu 

2.  The  provisions  of  the  amendment  of  March  10,  1903,  that  a 
corporation  failing  to  compljr  with  the  requirements  thereof  ''cannot 
take  or  hold  title  to  anj  realtj  within  this  state  prior  to  making  sueh 
filings,  and  anj  pretended  deed  or  conveyance  of  real  estate  to  such 
corporation  prior  to  sn^h  filings  shall  be  abeolntelj  nnll  and  void," 
do  not  refer  to  acts  or  transactions  oceorring  or  titles  acqniied  prior 
to  the  passage  of  the  law  in  question,  and  it  was  eridentljr  not  the 
legislative  intent  to  make  the  law  zetroaetiTe  nor  to  divest  previonslj 
acquired  titles.  * 

3.  In  the  passage  of  the  amendatory  act  of  March  10,  1903,  it 
was  not  the  intention  of  the  legislature  to  provide  for  or  declare  a 
legislative  forfeiture  of  previouslj  acquired  titles,  and  the  act  con- 
tains no  such  provision,  nor  does  it  contain  anj  method  or  pro- 
cedure for  carrying  into  effect  such  intent. 

4.  If  a  forfeiture  had  been  intended  and  had  actually  taken  place, 
the  property  would  have  escheated  to  the  state  subject  to  the  pay- 
ment of  debts  of  the  corporation,  and  not  to  any  private  party,  and 
such  escheat  or  forfeiture  eould  not  avail  one  who  does  not  claim 
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his' title  from  or  through  the  state,  but  claims  title  from  the  general 
government. 

5.  In  a  case  where  the  action  prosecuted  by  a  foreign  corporation 
does  not  involve  any  contract  or  contractual  relation  or  arise  out  of 
contract,  and  the  defendant  does  not  plead  or  contend  that  the  cause 
of  action  did  arise  out  of  anj  contract  or  contractual  relation,  and  it 
appears  that  the  cause  of  action  involved  the  protection  of  the  title 
and  possession  of  real  property  acquired  at  a  time  v^hen  the  corpora- 
tion had  in  all  respects  complied  with  the  then  existing  law,  and  the 
defendant  pleads  as  a  defense  that  the  plaintiff  has  failed  and 
neglected  to  comply  with  the  constitution  and  subsequent  laws  of  this 
state  in  appointing  a  statutory  agent  and  filing  copies  of  its  charter 
or  articles  of  incorporation,  such  defendant  is  not  in  a  position  to 
maintain  the  defense  of  noncompliance  with  the  statute  on  the  part 
of  the  plaintiff. 

6.  Where  a  foreign  corporation  rightfully  acquired  title  to  real 
property  within  this  state  at  a  time  when  it  had  in  all  respects  com- 
plied with  the  law  of  the  state  in  respect  to  foreign  corporations,  but 
failed  to  comply  with  a  subsequent  enactment,  but  no  forfeiture  of 
its  title  has  been  judicially  declared,  it  will  be  allowed  a  standing 
in  court  to  protect  its  title  and  right  of  possession  as  against  a 
private  party  who  trespasses  thereon  or  seeks  or  attempts  to  appro- 
priate the  same  to  his  own  use  and  benefit. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District,  for  the  County  of  Boise.  Hon.  Fremont  Wood, 
Judge. 

Action  by  the  plaintiff  to  quiet  title  to  a  mining  claim. 
Judgment  for  the  defendant.    Plaintiff  appeals.    £eversecL 

H.  L.  Piflher,  for  Appellant 

In  Katz  V.  Herrick,  12  Ida.  1,  86  Pac.  873,  this  court  citfed 
•with  express  approval  the  case  of  Fritts  v.  Palmer,  132  U.  S. 
282, 10  Sup.  Ct.  93,  33  L.  ed.  317.  The  case  at  bar  is  stronger 
than  Fritts  v.  Palmer  in  the  following  particulars:  In  the 
Colorado  case  the  foreign  corporation  was  not  complying,  and 
had  not  complied,  with  the  law  at  the  time  it  took  the  deed; 
in  the  case  at  bar  appellant,  before  and  at  the  time  of  taking 
the  deed,  had  made  full  compliance  with  the  law.  In  Fritts 
V.  Palmer,  the  corporation  did  not  subsequently  comply  with 
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•1*-  li-p-.  :-  tils  ?:l*.?  arr**"  i-t  sn^iwqTentlT'  f*-'mplied  with  the 
ItT  »r  i  riT*  a  r:±  :-::•  tr^  i  5aT--f  irtcry  reason  for  the  delay. 
li  ti*  C:.  r»  !i-  «»«?  il-^r?  wis  n^  pr^ten-:  a  made  that  the 
^iT-.-rhr  --  iki  at  any  tin-e  '^^.r-.i-wi,  or  attempted  to  com- 
ply, -r  •►  •h*  ItTT:  :!:  th^  ^a«ii?  at  '  ir  appellant  was  delinquent 
in  *h*  T-r  7  -r.  :*'-r  -"nly  of  havir?  failed  to  file  its  articles. 
la  F'  ••«  t.  Fz-  'T  ^he  pirty  at:a  kir.ir  the  risrht  of  the  cor- 
r':ri*':n  to  L  .  i  the  prr-^rrry  cttniie-jted  himself  with  the  or- 
i-'in^il  h  I  ler  of  the  rlt'e:  the  re?-ord  in  this  ease  shows  de- 
fen- iJ^nt  to  \^  a  mere  interl- -per. 

\^l:^'^e  a  or^  raticn  is  e»jnipete2t  by  its  charter  to  get  a  | 

title  to  real  estate,  a  c*:i:veyaaee  to  it  is  not  Toid  but  only  void-  | 

able;  the  sovervizn  alone  can  object.    It  is  valid  until  assailed  j 

in  a  dirf-ct  proc^«l:ne  in<^itTited  for  that  purpose.     {Reynolds  I 

V.  Cravrfordsx^lU  Bank,  112  U.  S.  412,  5  Sup.  Ct.  213,  28  L.  I 
cd.  736:  Smith  v.  Shf^Uu.  12  Wall.  361,  20  L.  ed.  430;  Hick- 

ary  Farm  Oil  Co.  v.  Buffalo,  32  Fed.  22;  Carlow  v.  C.  Ault- 
man  &  Co.,  28  Neb.  672.  44  N.  W.  873;  Uyerz  v.  McGavock, 
39  Neb.  843,  42  Am.  St.  Rep.  627,  58  N.  W.  529;  Davis  v.  Old 
Colony  R.,  131  Mass.  258,  41  Am.  Rep.  236 ;  Galveston  etc.  Imp. 
Co.  V.  Perkins  (Tex.  App.),  26  S.  W.  258;  Regan  v.  McElroy, 
98  Mo.  352,  11  S.  W.  735;  Whitman  Gold  &  8.  Min.  Co.  v. 
Baker,  3  Nev.  386.) 

In  Eatz  V.  Ucrrick  this  court  clearly  distinguished  be- 
tween a  suit  to  enforce  a  contract  and  one  to  annul  and  make 
void  an  executed  contract.  The  court  will  not  permit  a  de- 
faulting corporation  to  enforce  the  fulfillment  of  an  uncom- 
pleted contract,  but,  on  the  other  hand,  it  will  not  allow  an 
executed  contract  to  be  rescinded.  {Eennessy  v.  City  of  St. 
Paid,  54  Minn.  223,  55  N.  W.  1123;  Barrow  v.  Nashville  &  C. 
Tump.  Co.,  9  Humph.  (Tenn.)  304;  Edwards  v.JPairbanks 
<fc  Oilman,  27  La.  Ann.  449.) 

Appellant  in  this  case  is  not  seeking  to  enforce  a  contract; 
it  never  had  any  contractual  relations  with  defendant  It  is 
merely  attempting  to  prevent  the  confiscation  of  property  al- 
ready acquired  and  eject  trespassers  therefrom.  (Powder 
River  Cattle  Co.  v.  Custer  Co.,  9  Mont.  145,  22  Pac.  384;  Fisk 
V.  Potion,  7  Utah,  399,  27  Pac.  3;  Pleuffer  v.  Maltby,  54  Tex. 
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454,  38  Am.  Bep.  631;  Clements  v,  Tturria,  81  N.  Y.  285; 
United  States  Express  Co.  v.  Lucds,  36  Ind.  361.) 

A  partial  noncompliance  with  the  statute  on  the  part  of 
the  corporation,  even  if  such  failure  had  the  effect  of  prevent- 
ing it  from  further  prosecuting  its  business  in  this  state, 
should  not  close  the  courts  of  the  state  to  it,  so  as  to  prevent  it 
from  asserting  rights  and  recovering  property  already  ac- 
quired. {Texas  Mortgage  Co.^  Ltd,,  v.  Worsham,  76  Tex.  556, 
13  S.  W.  384 ;  Middle  Brook  v.  David  Bradley  Mfg,  Co.  (Tex. 
Civ.  App.),  27  S.  W.  170;  O'Reilly  etc.  Co.  v,  Greene,  40  N.  Y. 
Supp.  361,  17  Misc.  Rep.  302.) 

The  provisions  of  the  act  respecting  foreign  corporations 
and  their  agents  in  this  state  are  applicable  only  to  actions 
brought  for  the  enforcement  of  contracts,  and  have  no  appli- 
cability whatever  to  actions,  such  as  this,  brought  by  a  foreign 
corporation,  or  its  agent,  to  recover  the  possession  of  its 
property.  {Smith  v.  Little,  67  Ind.  556;  American  Type 
Founders  Co.  v.  Conner,  26  N.  Y.  Supp.  742,  6  Misc.  Bep.  391; 
Wright  v.  Douglas,  10  Barb.  106.) 

Hawley,  Puckett  &  Hawley,  for  Bespondent 

There  can  be  no  controversy  as  to  the  facts  in  so  far  as  they 
relate  to  the  plaintiff's  omitted  duties.  It  had  failed,  prior 
to  the  commencement  of  this  action,  to  comply  with  the  re- 
quirements essential  to  its  corporate  life  in  Idaho,  viz. :  The 
filing  of  its  articles  of  incorporation,  and  the  filing  of  its  stat- 
utory designation  of  agent  in  either  Ada  or  Boise  counties. 
(Sec.  2353,  Bev.  Stats.,  as  amended.  Laws  of  1903,  p.  49.) 

We  take  it  that  when  the  framers  of  the  constitution  said 
that  **no  foreign  corporation  shall  do  any  business  in  this 
state  without  having  one  or  more  known  places  of  business  and 
authorized  agent,  etc.,"  and  the  people  adopted  it  in  their  or- 
ganic law,  that  they  meant  exactly  what  the  clear  and  unmis- 
takable language  employed  implies.  {Katz  v.  Herrick,  12 
Ida.  1,  86  Pac.  873.)  The  statute  is  just  as  clear  in  its  state- 
ment that  because  of  its  noncompliance  the  corporation  can- 
not take  or  hold  title  to  any  realty. 
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Argument  for  Bespondent. 

Althoiijrh  the  Idaho  case  was  one  in  which  the  corporation 
tried  to  enforce  a  contract,  and  not  one  in  which  it  was  trying 
to  establish  title  to  realty,  we  cannot  see  why  in  principle  the 
corporation  should  be  refused  a  right  to  sue  on  its  contract  on 
the  theory  that  it  has  no  legal  entity,  and  yet  have  a  right  to 
sue  to  quiet  its  title  to  realty,  or  how  the  fact  of  real  property 
standing  in  the  corporation's  name  works  such  magic  as  to 
make  it  a  corporation,  when  it  tried  to  enforce  its  title,  yet 
when  it  attempts  to  enforce  a  contract  makes  it  an  invisible 
nonentity. 

Illinois  has  held  that  the  title  to  realty  in  foreign  corpora- 
tions is  void,  and  citizens  have  been  the  ones  to  invoke  the  law 
in  this  regard.  (Carroll  v.  East  St.  Louis,  67  111.  568, 16  Am. 
Rep.  632;  United  Trust  Co.  v.  Lee,  73  111.  142,  24  Am.  Rep. 
236-241.) 

As  to  the  Fritts  v.  Palmer  case,  our  Idaho  statutes  were 
formed  evidently  with  the  Colorado  statute's  defects,  as  dis- 
closed in  the  Fritts-Palmer  case,  in  the  mind  of  the  legisla- 
ture. Our  statute  is  a  positive,  clear  assertion  of  duty  and 
penalty,  while  the  Colorado  statutes  are  more  of  an  expression 
of  a  wish  or  an  objection  than  of  a  direct  and  positive  com- 
mand. 

In  the  Fritts-Palmer  case  the  Colorado  corporation  had 
deeded  its  property  five  years  before  the  law  was  passed,  and 
was  in  an  entirely  different  situation  from  this  corporation. 
The  individual  who  questioned  the  title  was  directly  connected 
with  the  grantor,  and  the  record  clearly  indicates  that  Palmer 
was  guilty  of  fraud  and  collusion,  and  knew  that  his  grantor 
had  already  granted  away  the  title  which  he  held.  In  this 
case  the  question  of  vendor  and  vendee  does  not  enter;  the  re- 
spondent here  does  not  claim  title  through  anyone;  only  by 
virtue  of  his  location  of  mining  property. 

The  appellant  is  the  aggressor.  A  case  somewhat  in  point 
is  Myatt  v.  Ponca  City  Land  <&  Imp.  Co.,  14  Okl.  189,  78  Pac. 
185,  68  L.  R.  A.  810.  The  question  involved  was  whether  or 
not  an  individual  had  a  right  to  set  up  as  his  answer  to  the 
cross-complaint  of  the  corporation  its  inability  to  hold  title 
to  ^eal  property. 
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This  court  in  late  cases  on  this  question  has  not  placed  its 
decisions  on  the  ground  that  the  statute  forbade  suit  on  a 
contract,  but  rather  on  the  ground  that  until  the  foreign  cor- 
poration complies  with  the  law  it  is  a  nonentity  and  its  being 
unrecognized.  {Valley  Lumber  &  Mfg.  Co.  v.  Nickerson, 
13  Ida.  682,  93  Pac.  24;  Valley  Lumber  &  Mfg.  Go.  v.  Dries- 
sel,  13  Ida.  680,  93  Pac.  765.) 

Since  the  decision  of  the  Katz-Herrick  case,  a  number  of 
courts  have  held  similar  in  effect  on  the  points  decided  there. 
{Tri-Staie  etc.  Co.  v.  Forrest  Park  Co.,  192  Mo.  404,  111  Am. 
St.  Rep.  511,  90  S.  W.  1020,  4  L.  R.  A.,  N.  S.,  688;  A.  Booth 
dtCo.  V.  Weigand,  28  Utah,  372,  79  Pac.  570;  American  Copy- 
ing Co.  V.  Eureka  Bazaar  (S.  D.),  108  N.  W.  15,  9  L.  R.  A.,  N. 
S.,  1176;  Osborne  v.  Shilling,  74  Kan.  675,  88  Pac.  258;  Chi. 
cago  Co.  v.  Sims,  197  Mo.  507,  95  S.  W.  344;  Allen  v.  City  of 
Milwaukee,  128  Wis.  678,  116  Am.  St.  Rep.  54,  106  N.  W. 
1099,  5  L.  R.  A.,  N.  S.,  680;  United  Lead  Co.  v.  Reedy,  222 
HI.  199,  78  N.  B.  567.) 

AILSHIE,  C.  J. — This  action  was  commenced  by  the  ap- 
pellant corporation  on  October  3,  1906,  against  the  defendant 
for  the  purpose  of  quieting  its  title  to  a  piece  of  mining  prop- 
erty known  as  the  Twin  Springs  Placer  Claim.  Plaintiff  al- 
leges that  the  claim  was  located  on  September  19,  1896,  by 
one  Joseph  M.  Anderson,  and  that  plaintiff  was  at  the  time  of 
the  commencement  of  the  action  the  owner  of  the  property  by 
mesne  conveyances  from  the  locator;  that  subsequent  to  the 
location  of  the  property  by  Anderson  and  its  purchase  by  the 
plaintiff,  the  defendant  Dickie  wrongfully  and  unlawfully 
entered  into  the  premises  and  asserts  some  right  or  claim 
therein.  Plaintiff  seeks  to  have  its  title  quieted  and  defend- 
ant restrained  and  enjoined  from  interfering  with  its  title  or 
right  of  possession.  The  plaintiff  also  alleged  that  it  was  a 
foreign  corporation  organized  and  existing  under  the  laws  of 
the  state  of  Connecticut,  and  engaged  in  the  mining  business 
in  Boise  county,  Idaho,  with  its  principal  place  of  business  at 
Boise  City,  Idaho,  and  that  it  had  complied  with  the  foreign 
corporation  laws  of  this  state.    Defendant  denied   the   ma- 
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tmai  aIle<;ati(His  of  the  complaint  and  also  pat  in  issae  the  al- 
legation that  the  plaintiff  had  complied  with  the  foreign  cor- 
poration laws  of  this  state.  Upon  the  trial  it  was  shown  that 
on  February  28.  190<X  the  War  Eagle  Consolidated  Mining 
Company  designated  John  O.  Tombler,  a  resident  of  Ada 
connty,  Idaho,  as  its  agent  upon  whom  process  issned  under 
authority  of  the  laws  of  the  state  of  Idaho  might  be  served, 
and  on  the  same  date  duly  filed  such  designation  with  the 
secretary  of  state  of  the  state  of  Idaho,  and  likewise  in  the 
office  of  the  clerk  of  the  district  court  in  and  for  Ada  county. 
That  thereafter,  and  on  February  7, 1002,  the  War  Eagle  Con- 
solidated Alining  Company  designated  Harry  L.  Woodbum, 
who  was  residing  in  Ada  county,  as  its  agent  upon  whom  pro- 
cess issued  by  authority  of  any  law  of  this  state  might  be 
served,  and  on  the  same  date  duly  filed  such  designation,  with 
the  secretary  of  state  of  the  state  of  Idaho.  That  thereafter, 
and  on  April  22,  1907,  which  was  seven  days  prior  to  the  date 
of  trial,  the  plaintiff  company  filed  with  the  recorder  of  Ada 
county,  Idaho,  that  being  the  county  designated  as  its  princi- 
pal place  of  business,  a  copy  of  its  articles  of  incorporation 
duly  certified  by  the  secretary  of  state  of  the  state  of  Con- 
necticut, and  a  copy  of  such  articles  of  incorporation  diily 
certified  by  the  recorder  of  Ada  county,  was  also  filed  with 
the  secretary  of  state  of  the  state  of  Idaho,  and  that  a  desig- 
nation of  H.  L.  Fisher,  the  statutory  agent  on  whom  service 
of  process  might  be  had,  was  on  the  same  date  duly  filed  with 
the  secretary  of  state,  and  also  with  the  clerk  of  the  district 
court  in  and  for  Ada  county,  and  on  April  29th  a  certified 
copy  of  its  articles  was  filed  with  the  recorder  of  Boise  county. 
It  also  appears  that  at  all  the  times  mentioned  it  maintained 
an  office  and  a  known  place  of  business  at  Boise  City,  in  Ada 
county.  The  defendant  contended  in  the  lower  court,  and 
contends  here,  that  this  did  not  amount  to  a  compliance  with 
the  requirements  of  sec.  2653,  Rev.  Stat.,  as  amended  by  act 
of  March  10,  1903  (Sess.  Laws,  1903,  p.  49),  and  that  under 
the  provisions  of  that  statute  as  amended  and  the  decision  of 
this  court  in  Katz  v.  Eerrick,  12  Ida.  1,  86  Pac.  873,  the 
plaintiff  could  not  recover.    The  trial  court  seems  to  have 
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taken  the  same  view  and  accordingly  directed  a  verdict  in 
favor  of  defendant.  This  appeal  is  from  the  judgment  and 
an  order  denying  a  motion  for  a  new  trial.  While  several 
errors  are  assigned,  as  we  view  the  case,  it  is  only  necessary 
for  us  to  pass  upon  the  question  as  to  whether  or  not  the 
plaintiff  was,  under  the  facts  shown  in  this  case,  in  such  a 
position  as  to  entitle  it  to  maintain  this  action.  In  limine,  it 
is  proper  to  announce  that  our  further  consideration  since  de- 
ciding the  case  of  KaU  v,  Herrick,  of  sec.  10,  art.  11  of  the 
constitution,  and  of  our  legislative  enactment  in  accoiliance 
therewith,  have  all  tended  to  reinforce  the  conviction  that  the 
principles  announced  in  that  case  are  correct  and  sound,  and 
we  have  no  inclination  whatever  to  depart  from  them  in  any 
respect.  It  is  next  proper  to  observe  and  bear  in  mind  that 
the  case  at  bar  does  not  involve  any  contract  or  contractual  re- 
lation between  the  plaintiff  and  respondent.  The  action  is  not 
one  either  to  enforce  any  contract  or  contractual  relation  or  to 
obtain  relief  from  or  under  any  contract,  nor  does  it  involve 
any  cause  of  action^rowing  out  of  a  contract.  Again,  it  must 
be  remembered  that  the  appellant  acquired  its  title  to  this  min- 
ing property  prior  to  the  passage  of  the  act  of  March  10, 1903. 
Prior  to  the  latter  amendment,  neither  the  constitution  nor 
statute  of  this  state  declared  a  conveyance  of  real  estate  to  a 
noncomplying  corporation  null  and  void.  We  so  held  at  the 
present  term  in  Bismark  Mountain  Oold  Min.  Co,  v.  North  Sun- 
beam  Oold  Co.,  ante,  p.  516,  95  Pac.  14.  The  constitution,  sec. 
10  of  art.  11,  provides  that  '*no  foreign  corporation  shall  do  any 
business  in  this  state  without  having  one  or  more  known  places 
of  business  and  an  authorized  agent,*'  etc.;  and  the  statute, 
sec.  2653,  Rev.  Stat.,  prior  to  amendment,  prescribed  the  docu- 
mentary evidence  that  the  corporation  should  furnish  show- 
ing that  it  had  complied  with  the  constitution  and  statute,  and 
also  prescribed  the  offices  in  which  such  documentary  evidence 
should  be  filed.  It  has  never  been  held,  however,  so  far  as  we 
know,  that  the  single  act  of  taking  title  to  a  tract  of  real  es- 
tate, as  appears  in  this  case,  constituted  ''doing  business" 
within  the  meaning  of  such  a  constitutional  or  statutory  pro- 
vision.   But  aside  from  that  consideration,  this  corporation. 
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appellant  here,  had  complied  with  the  requirements  of  the  con- 
stitution and  st^itute  prior  to  the  amendment  of  1903.  It 
therefore  follows  that  at  the  time  it  acquired  the  title  to  this 
real  estate  it  did  so  legally  and  lawfully,  and  was  entitled  to 
do  business  within  this  state.  It  was  therefore  vested  with 
the  title  to  this  mining  property,  subject,  of  course,  to  the 
paramount  title  in  the  United  States.  The  amendment  of  1903 
on  which  respondent  relies,  and  the  provisions  of  which  he  in- 
voked as  a  defense  in  this  action,  among  other  things,  is  as 
follows: 

**  Every  corporation  not  created  under  the  laws  of  this  state 
must  before  doing  business  in  this  state,  and  every  such  cor- 
poration now  doing  business  in  this  state,  must  within  three 
months  after  the  taking  effect  of  this  act,  file  with  the  county 
recorder  of  this  county  in  this  state  in  which  is  designated  its 
principal  place  of  business  in  this  state,  a  copy  of  the  articles 
of  incorporation  of  said  corporation  ....  and  a  copy  of 
such  articles  of  incorporation,  duly  certified  by  such  county 
recorder,  with  the  secretary  of  state,  and  must  within  three 

months  ....  designate  some  person  in  the  county 

upon  whom  process may  be  served,  and  ....  must 

file  such  designation  in  the  office  of  the  secretary  of  state,  and 
in  the  office  of  the  clerk  of  the  district  court  for  such  county. 
....  No  contract  or  agreement  made  in  the  name  of  or  for 
the  use  or  benefit  of  such  corporation,  prior  to  the  making  of  - 
such  filings  as  first  herein  provided,  can  be  sued  upon  or  be 
enforced  in  any  court  of  this  state  by  such  corporation,  and 
such  corporation  cannot  take  or  hold  title  to  any  realty  within 
this  state  prior  to  making  such  filings,  and  any  pretended  deed 
or  conveyance  of  real  estate  to  such  corporation  prior  to  such 
filings  shall  be  absolutely  null  and  void.*' 

The  amended  statute,  while  it  requires  foreign  corporations 
to  comply  with  its  provisions,  whether  lawfully  engaged  in 
business  in  the  state  at  the  time  of  its  passage  or  not,  does  not 
undertake  to  invalidate  previously  acquired  titles,  nor  does  it 
declare  previous  conveyances  void.  The  provision  of  the  act 
that  any  corporation  failing  to  comply  with  the  requirements 
thereof  **  cannot  take  or  hold  title  to  any  realty  within  this 
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state  prior  to  making  such  filings  and  any  pretended  deed  or 
conveyance  of  real  estate  to  such  corporation  prior  to  such 
filings  shall  be  null  and  void,"  evidently  refers  to  acts  occur- 
ring and  titles  acquired  subsequent  to  the  passage  of  the  law 
and  its  going  into  effect.  It  was  certainly  not  retroactive.  It 
could  not  have  been  the  intention  of  the  legislature  to  provide 
for  a  legislative  forfeiture  of  previously  acquired  titles,  and  it 
made  no  provision  for  a  judicial  determination  of  the  for- 
feiture. Forfeitures  do  not  ordinarily  occur  upon  the  happen- 
ing of  the  facts  which  authorize  the  same,  but  rather  upon  the 
judicial  determination  of  those  facts.  (9  Am.  &  Eng.  Ency. 
of  Law,  584 ;  13  Am.  &  Eng.  Ency.  of  Law,  1078,  and  cases 
cited.)  For  interesting  discussions  on  subject  of  escheats  and 
forfeiture  of  property  of  defunct  and  outlawed  corporations, 
payments  of  debts  and  distribution,  see  Uavemeyer  v.  Su- 
perior Court,  84  Cal.  327, 18  Am.  St.  Rep.  192,  24  Pac.  121,  and 
note,  10  L.  R.  A.  627 ;  Late  Corporation  etc.  v.  United  States, 
136  U.  S.  1,  10  Sup.  Ct.  792,  34  L.  ed.  478.  But  if  there  was 
a  forfeiture  of  plaintiff's  title,  it  would  have  been  to  the  state 
and  not  to  a  private  party  and  that  would  not  avail  the  de- 
fendant, as  he  connects  his  interest  and  right  with  the  United 
States,  and  not  with  the  state. 

Respondent's  counsel  argues  with  much  force  and  plausi- 
bility that  it  makes  no  difference  where  the  title  to  the  prop- 
erty rests,  that  the  appellant  has  no  standing  in  court  and 
cannot  maintain  its  action,  and  in  support  thereof  quotes  from 

\  Katz  V,  Herrick,  and  Valley  Lumber  Co.  v.  Driessel,  13  Ida. 

i  662,  93  Pac.  765,  and  especially  from  the  latter  case,  where  it 
is  said:  **The  failure  of  a  foreign  corporation  to  comply  with 
the  law  of  the  state  before  it  may  maintain  an  action  goes  to 
its  capacity  to  sue ;  that  is  unless  it  complies  with  the  law  it 
has  no  capacity  to  sue."  In  those  cases  the  court  was  dealing 
with  actions  on  the  corporations*  contracts,  and  what  is  still 
more  important,  was  dealing  with  transactions  that  had  taken 
place  while  the  corporation  was  in  fact  an  outlaw  or  without 
legal  existence  in  this  state.  The  court  was  also  considering 
the  incapacity  of  the  noncomplying  corporation  to  contract  or 
enforce  such  unlawful  contract.    Here  the  corporation  was  a 
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citizen,  and  had  a  legal  existence  under  the  laws  of  the  state 
when  it  took  title  to  the  property ;  it  never  became  an  outlaw 
becntise  it  always  had  a  resident  agent  on  whom  process  conld 
he  Rorved  and  maintained  an  of^ce  and  known  place  of  bnsi- 
noHM,  and  at  the  time  of  the  trial  had  fully  complied  with  the 
rcfpii  foments  of  the  amendment  of  1903.  If  there  had  ever 
been  a  time  when  it  could  not  have  lawfully  defended  the  title 
to  its  property,  that  time  had  passed  when  this  case  was  tried. 
It  was  not  trying  to  establish  or  protect  any  right  that  ac- 
crued to  it  at  a  time  when  it  was  acting  in  violation  or  disre- 
gard of  the  laws  of  this  state.  It  had  a  property  right  which 
It  had  lawfully  acquired  and  which  had  not  been  forfeited, 
and  for  the  protection  of  that  right  it  is  entitled  to  an  ade- 
({uate  remedy.  Title  had  passed  to  the  corporation  and  it  has 
not  been  diveated  of  that  title.  {Friits  v.  Palmer,  132  U.  S. 
2H2,  10  Sup.  Ct.  93,  33  L.  ed.  317.)  In  the  Katz-Herrick  ease 
we  held  that  failure  to  comply  with  the  law  might  be  inter- 
posed as  a  defense  by  a  private  party  where  the  action  in- 
volved a  transaction  which  took  place  while  the  corporation 
was  an  outlaw  or  in  default  of  compliance  with  the  statute. 
Thin  case  does  not  fall  within  the  rule  there  announced. 

For  the  foregoing  reasons,  the  judgment  is  reversed  and  the 
cnnso  remanded  for  a  new  trial.    Costs  in  favor  of  appellant. 

Sullivan,  J.,  and  Stewart,  J.,  concur. 
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€ITY    OF    BELLEVUE,    Respondent,    v.    M.    J.    DALY, 

Appellant. 

[94  Pac.  1036.] 

ITUIBANCB— InJUNCWON   TO   RESTRAIN   NUTSANCE— EASEMENT   0«   RlQHT 

OF  Way — ^Peotection  and  Maintenance  of  Same. 

1.  As  a  general  principle  of  law  it  is  the  duty  of  an  individual 
or  the  public  entitled  to  an  easement  or  right  of  way  over  the  lands 
of  another  to  keep  up,  maintain  and  protect  such  easement  or  right 
of  way,  and  the  presumption  as  to  such  duty  and  obligation  arises 
as  one  of  law,  and  where  it  is  sought  to  maintain  an  action  on  the 
theory  that  such  duty  rests  upon  the  owner  of  the  fee,  it  is  neces- 
sary for  the  plaintiff  to  plead  and  prove  the  facts  from  which  the 
duty  or  obligation  arises. 

2.  The  fact  that  a  municipality  uses  water  that  it  conveys  to  the 
place  of  use  through  a  ditch  that  runs  across  the  field  of  another 
does  not  of  itself  entitle  the  municipality  to  maintain  an  action 
against  the  owner  of  the  land  for  a  perpetual  injunction  restraining 
him  from  allowing  his  cattle  to  feed  and  graze  in  the  field  along  the 
banks  of  the  ditch  and  to  cross  over  the  same  or  wade  through  the 
waters  thereof. 

8.  Id. — ^In  such  case  the  primary  duty  of  fencing  or  protecting 
the  ditch  and  the  waters  therein  from  contamination  and  impurities 
rests  upon  the  owner  of  the  easement,  and  not  upon  the  owner  of  the 
fee. 

4.  The  principle  that  every  person  shall  so  nse  and  enjoy  his  own 
property,  however  absolute  and  unqualified  his  title,  that  his  use  of 
it  shall  not  be  injurious  to  the  equal  enjoyment  of  others  having  an 
equal  and  like  right  to  the  enjoyment  of  their  property,  nor  in- 
jurious to  the  equal  rights  of  the  public,  must  always  be  considered 
and  applied  in  the  light  of  that  other  principle  that  every  man  has 
a  right  to  the  natural  use  and  enjoyment  of  his  own  property,  and 
that  if,  while  lawfully  in  the  enjoyment  of  such  use  without  negli- 
gence or  malice  on  his  part,  an  unavoidable  loss  occurs  to  his  neigh- 
bors, the  same  is  damnum  absque  injuria.  The  rightful  use  of  one 's 
own  land  may,  in  some  instances,  cause  damage  to  another  and  yet 
constitute  no  legal  wrong,  and  afford  the  damaged  person  no  remedy. 
(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District  for  Blaine  County.    Hon.  Edward  A.  Walters,  Judge. 
Idaho,  Vol.  14^-35 
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Action  by  the  plaintiff  for  a  perpetual  injunction.  Judg- 
ment  for  the  plaintiff  and  defendant  appeals.    Reversed. 

Ensign  &  Ensign,  and  R.  F.  BuUer,  for  Appellant. 

Where  the  injury  complained  of  is  such  only  as  is  incident 
to  lawful  business  conducted  in  the  ordinary  way,  equity  will 
not  interfere.  (High  on  Injunction,  4th  ed.,  sec.  752.) 
I  Equity  will  not  interfere  to  prevent  or  abate  as  a  nuisance 
everything  that  works  hurt,  inconvenience  or  damage;  but 
only  where  the  injury  is  irreparable.  (Hilliard  on  Injunc- 
tions, sec.  23,  p.  19 ;  Wallace  v.  McVey,  6  Ind.  300.) 

Where  a  party  has  a  full  and  complete  remedy  in  his  own 
hands  as  the  plaintiff  had  in  this  case,  which  he  neglects  or  re- 
fuses to  use,  he  has  no  standing  in  any  court,  whether  of 
equity  or  otherwise.  (Beach  on  Injunction,  sec.  1077,  note 
4;  Dumnesnil  v.  Dupont,  18  B.  Mon.  800,  68  Am.  Dec.  750; 
Attorney  General  v.  Bay  State  Brick  Co.,  115  Mass.  431-438.) 

It  was  not  only  the  imquestioned  right,  but  the  duty,  of  the 
city  authorities  to  fence  or  otherwise  protect  the  ditch  if  it 
needed  protection.  If  they  owned  the  right  of  way  for  the 
ditch,  they  had  a  perfect  right  to  do  whatever  was  necessary 
to  protect  it  without  Daly's  permission,  which  however,  they 
never  asked.  {Adams  v.  Emerson,  6  Pick.  (Mass.)  57;  WU- 
son  V.  Boise  City,  6  Ida.  391,  55  Pac.  887;  Tucker  v.  Tower,  9 
Pick.  (Mass.)  109,  19  Am.  Dec.  350.) 

Every  man  has  a  right  to  the  natural  use  and  enjoyment  of 
his  own  property ;  and  if,  while  lawfully  in  the  enjoyment  of 
such  use  without  negligence  or  malice  on  his  part,  an  unavoid- 
able loss  occurs  to  his  neighbor,  it  is  damnum  absque  injuria. 
(Beach  on  Injunction,  1117,  note  1;  Barnard  v.  Shirley,  135 
Ind.  547,  41  Am.  St.  Eep.  454,  34  N.  E.  600,  35  N.  E.  117,  24 
L.  B.  A.  568 ;  Pennsylvania  Coal  Co.  v.  Sanderson,  113  Pa.  St 
126,  57  Am.  Rep.  445,  6  Atl.  453.) 

An  injunction  will  not  be  granted  when  it  will  operate  in- 
equitably or  contrary  to  the  real  justice  of  the  case.  {Troy 
d  B.  B.  B.  Co.  V.  Boston  etc.  B.  B.  Co.,  86  N,  Y.  107.) 
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McFadden  &  Brodhead,  for  Respondent. 

Courts  of  equity  in  this  state  have  the  {70wer  to  restrain 
and  abate  a  public  nuisance.  (Bedway  v.  Moore,  3  Ida. 
312,  29  Pac.  104;  30  Am.  &  Eng.  Ency.  of  Law,  385,  and  cases 
there  cited.) 

The  appellant  must  so  use  his  property  as  not  to  interfere 
with  the  rights  of  others.  The  community  of  Bellevue  has 
the  right  to  have  its  water  for  domestic  and  culinary  use  come 
to  it  as  pure  as  natural  conditions  may  permit.  (People  v. 
Truckee  Lumber  Co,,  116  Cal.  398,  58  Am.  St.  Rep.  183,  48 
Pac.  374,  39  L.  R.  A.  581;  People  v.  Burtleson,  14  Utah,  258, 
47  Pac.  87;  Cooley  Const.  Lim.,  6th  ed.,  705.) 

AILSHIE,  C.  J. — This  action  was  commenced  by  the 
plaintiff  praying  for  a  perpetual  injunction  against  the  de- 
fendant, restraining  him  from  the  commission  of  certain  acts 
alleged  in  the  complaint.  The  allegations  of  the  complaint 
are  as  follows: 

"1.  That  plaintiff  is  a  municipal  corporation  organized  and 
existing  under  the  laws  of  the  state  of  Idaho. 

**2.  That  said  city  has  a  population  of  about  1,000  inhabi- 
tants, who  are  supplied  with  water  for  drinking,  culinary  and 
other  domestic  purposes,  from  Seaman's  creek,  a  small 
stream,  flowing  in  a  westerly  direction  toward  the  said  city; 
that  said  water  is  diverted  from  said  stream  by  means  of  a 
ditch  and  conveyed  to  a  reservoir  and  from  thence  to  said  city 
by  means  of  pipes. 

^'3.  That  said  defendant  is  the  owner  of  certain  land 
through  a  portion  of  which  said  ditch  is  constructed,  and  said 
defendant  is  also  the  owner  of  a  large  number  of  cattle  which 
are  allowed  by  the  defendant  to  range  on  that  portion  of  his 
■aid  land  through  which  that  said  ditch  runs ;  that  said  cattle 
are  accustomed  to  wade  in  the  water  of  said  ditch  and  feed 
along  its  banks,  the  excretion  from  said  cattle  finding  its  way 
into  said  ditch  and  thereby  polluting  the  water  carried  therein 
to  such  an  extent  that  the  same  is  unfit  for  drinking  and  cul- 
inary purposes,  and  thereby  endangering  the  health  of  the 
inhabitants  of  said  city. 
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''4.  That  the  ranging  of  said  cattle  as  aforesaid  is  a  menace 
to  the  health  of  the  inhabitants  of  the  city  of  Bellevue,  and  is 
thereby  a  public  nuisance. 

'^5.  That  said  defendant  has  been  notified  to  discontinue 
the  practice  of  allowing  his  cattle  to  range  along  and  through 
said  ditch  as  aforesaid,  but  he  totally  disregards  said  noti- 
fication, and  will,  unless  restrained  by  an  order  of  this  court, 
continue  to  allow  his  cattle  to  so  range  as  aforesaid. 

*'That  plaintiff  has  no  plain,  speedy,  and  adequate  remedy 
at  law  in  the  premises." 

On  this  complaint  a  temporary  injunction  was  issued.  The 
defendant  demurred  to  the  complaint  on  the  ground  that  it 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  demurrer  was  overruled  by  the  court  and  defendant 
thereupon  answered,  admitting  the  ownership  of  the  land  and 
the  cattle  mentioned  in  the  complaint,  and  denying  that  the 
ranging  and  grazing  of  his  cattle  on  the  lands  belonging  to 
him  and  through  which  the  ditch  runs  is  or  was  a  nuisance  or 
menace  to  the  health  of  the  inhabitants  of  the  plaintiff  mu- 
nicipality, and  denied  that  he  had  committed  or  permitted 
any  act  that  constituted  a  nuisance  or  injured  the  health  of 
the  inhabitants  of  the  plaintiff  corporation.  He  also  denied 
that  he  was  the  owner  of  the  ditch  or  had  any  interest  therein 
whatever,  and  denied  that  it  was  his  duty  to  fence  or  in  any 
way  protect  the  ditch  in  question.  The  case  went  to  trial  be- 
fore the  court  without  a  jury,  and  the  court  made  findings  of 
fact  to  the  same  effect  as  contained  in  the  allegations  of  the 
complaint,  and  thereupon  ordered  a  perpetual  injunction 
against  the  defendant  restraining  and  enjoining  him  from  per- 
mitting or  allowing  his  cattle  to  range  along  the  banks  of  the 
ditch  mentioned  in  the  complaint,  or  to  in  any  way  interfere 
with  or  trespass  upon  the  same.  This  appeal  is  from  the  judg- 
ment, and  was  taken  on  the  same  date  judgment  was  entered. 
The  judgment-roll  contains  a  statement  and  bill  of  exceptions 
which  sets  out  the  substance  of  the  evidence  that  was  intro- 
duced in  the  case.  The  only  question  necessary  for  us  to  de- 
termine on  this  appeal  is  the  sufficiency  of  the  complaint  and 
the  action  of  the  court  in  overruling  the  demurrer  thereto. 
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We  have  been  unable  to  discover  from  the  allegations  of  the 
complaint  npon  what  theory  the  plaintiff  could  expect  to  ob- 
tain an  injunction  perpetually  restraining  the  defendant  from 
using  his  own  lands  in  the  usual  and  ordinary  manner  and  for 
necessary  purposes  of  grazing,  farming  and  agriculture. 
In  the  first  place,  it  does  not  appear  from  the  complaint  what 
interest  or  right  the  municipality  has  in  and  to  the  ditch,  ease- 
ment  or  right  of  way  that  it  is  seeking  to  protect.  The  most 
that  can  be  gathered  from  it  is  that  the  plaintiff  and  its  in- 
habitants are  using  the  waters  carried  through  the  ditch,  but 
by  what  right  does  not  ap5)ear.  Ordinarily,  it  is  the  duty  of 
an  individual  or  the  public  owning  an  easement  or  right  of 
way  over  lands  of  another  to  keep  up,  maintain  and  protect 
such  easement  or  right  of  way,  and  that  presumption  would 
necessarily  arise  as  a  matter  of  law  in  the  absence  of  allega- 
tions showing  a  contrary  condition  or  obligation.  Whether 
the  city  of  Bellevue  owns  the  ditch  and  water  right  and  right 
of  way  over  plaintiff's  lands  or  merely  has  an  easement  to  re- 
ceive waters  across  that  land  and  through  the  ditch,  it  would 
still  have  a  clear  and  undisputed  right  to  enter  the  premises 
for  the  purposes  of  cleaning  out,  repairing,  protecting  and 
taking  care  of  the  ditch  and  waters  flowing  in  the  ditch,  and 
would  be  vested  with  the  necessary  right  and  authority  to 
fence  the  ditch  or  perform  such  other  acts  as  are  necessary  to 
protect  the  water  from  pollution  and  the  ditch  from  impair- 
ment or  destruction,  and  to  keep  injurious  and  deleterious 
matter  and  substances  therefrom.  On  the  contrary,  if  by 
reason  of  contract  or  otherwise,  the  obligation  to  do  these 
things  has  devolved  upon  the  defendant,  it  would  be  neces- 
sary for  the  plaintiff  to  allege  and  prove  the  facts  necessary 
to  establish  such  duty  or  obligation.  But  to  say  that  because 
this  ditch  runs  through  defendant's  field  he  cannot  use  the 
field  in  the  ordinary  course  of  husbandry,  and  graze  his  cattle 
therein,  is  contrary  to  all  law  and  every  principle  of  justice. 
In  the  first  place,  under  the  laws  of  this  state,  defendant 
would  be  entitled  to  let  his  cattle  run  at  large,  and  if  this 
ditch  crossed  the  uninclosed  public  domain  or  the  public  com- 
mon, defendant's  cattle  would  have  a  right  to  run  at  large  and 
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fraze  thereon,  and  if  is  d-'*iiie  wo  ihej  frawd  alon^  this  ditch 
or  waded  into  h,  drf^^Dd^nt  ^roidd  not  be  fiaUe  thorefor 
(StrcnKm  r.  Gnxrf.  12  Ida.  148,  85  Pae.  384),  nor  would  it  be 
d^fendaut's  duty  to  fenee  or  inelose  the  ditch  so  as  to  pro- 
tect the  waters  bef-jre  permittiiisr  his  cattle  to  graze  at  large 
<m  the  eonimon  or  pablie  d^«maiiL  Certainly  he  cannot  have 
anj  \em  right  on  his  own  lands  and  in  his  own  field  than  he 
would  have  up^m  the  public  eonunon  or  public  domain.  If 
for  any  i^a^m  he  has  parted  with  such  rights  npon  his  own 
lands  as  he  would  hare  npon  the  public  domain,  those  facta 
should  be  alleged  and  proren.  Of  coarse,  the  foregoing  obser- 
vations apply  to  such  livestock  as  have  the  right  nnder  the  laws 
of  this  state  to  run  at  large,  and  would  not  apply  to  such  stock 
as  are  re^juired  to  be  kept  within  inclosures, — as,  for  example, 
ho::^.  It  may  be  that  if  the  defendant  should  pasture  his  hogs 
in  the  field  through  which  this  ditch  runs,  he  would  be  re- 
quired to  keep  them  off  the  plaintiff's  easement  on  the  theory 
that  he  must  keep  his  hogs  up  or  within  his  inclosure,  and  that 
he  cannot  permit  them  to  trespass  upon  either  the  premises 
or  easements  of  others. 

Under  the  charter  of  the  city  of  Bellevue,  by  sec.  19  thereof 
(Soss.  Laws  1883,  p.  93),  the  municipality  has  authority 
to  exercise  its  corporate  jurisdiction  and  authority  over 
any  territory  outside  the  city  limits  used  for  waterworks,  res- 
er\'oirs,  or  streams,  trenches,  ditches  or  drains  necessary  to  the 
construction,  maintenance  and  operation  of  a  waterworks 
system.  Under  such  authority  the  municipality  has  jurisdic- 
tion over  its  ditches,  reservoirs  and  pipe-lines,  and  may  do  any 
and  all  thinprs  necessary  for  the  maintenance  and  protection 
thereof,  and  for  keeping  the  water  pure  and  free  from  pollu- 
tion and  contamination. 

Rospondent  relies  upon  sees.  3620  and  3621,  defining  nui- 
sanco,  and  insists  that  the  fact  that  appellant's  cattle  are  per- 
mitted to  graze  along  this  ditch  and  to  wade  through  the 
waters  constitutes  a  public  nuisance,  and  insists  that  the 
courts  have  the  power  and  authority  to  restrain  nuisance.  The 
latter  proposition  is  true,  and  it  has  been  so  held  by  this 
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court.  {Redway  v,  Moore,  3  Ida.  312,  29  Pac.  104;  Village  of 
Sandpoini  v.  Doyle,  11  Ida.  642,  83  Pac.  498,  4  L.  B.  A., 
N.  S.,  810;  Skreck  v.  Village  of  Coeur  d'Alene,  12  Ida.  708, 
87  Pac.  1001.)  The  statutes  above  cited  mean  something  more 
than  the  usual,  ordinary  and  lawful  use  of  one's  own  prop- 
erty in  order  to  constitute  such  act  or  acts  a  nuisance  within 
the  definitions  they  contain. 

The  principle  announced  in  People  v,  Truckee  Lumber  Co. 
116  Cal.  398,  58  Am.  St.  Rep.  183,  48  Pac.  374,  39  L.  R.  A. 
681,  cited  by  respondent,  which  holds  that,  **  Every  person 
shall  so  use  and  enjoy  his  own  property,  however  absolute  and 
unqualified  his  title,  that  his  use  of  it  shall  not  be  injurious  to 
the  equal  enjoyment  of  others  having  an  equal  right  to  the 
enjoyment  of  their  property,  nor  injurious  to  the  rights  of  the 
public,"  must  be  considered  and  applied  in  the  light  of  that 
other  principle  announced  in  Beach  on  Injunctions,  sec.  1112, 
note  1,  wherein  he  says:  '*It  may  be  stated  as  a  general  prop- 
osition that  every  man  has  a  right  to  the  natural  use  and  en- 
joyment of  his  own  property,  and  if,  while  lawfully  in  such 
use  and'  enjoyment  without  negligence  or  malice  on  his  part, 
an  unavoidable  loss  occurs  to  his  neighbor,  it  is  damnum 
absque  injuria,  for  the  rightful  use  of  one's  own  land  may 
cause  damage  to  another  without  any  legal  wrong."  To  the 
same  effect,  see  Barnard  v.  Sherley,  135  Ind.  547,  41  Am.  St. 
Rep.  454,  34  N.  E.  600,  35  N.  E.  117,  24  L.  R.  A.  568;  Penn- 
sylvania Coal  Co.  V.  Sanderson,  113  Pa.  St.  126,  57  Am. 
Rep.  445,  6  Atl.  453. 

The  whole  proposition  resolves  itself  to  the  question :  Upon 
whom  rests  the  duty  and  obligation  of  fencing  or  otherwise 
protecting  this  ditch  t  We  answer  that  primarily  that  duty 
rests  upon  the  owner  of  the  easement  or  right  of  way.  If  for 
any  reason,  contractual  or  otherwise,  that  duty  has  shifted  to 
the  respondent,  the  owner  of  the  fee,  the  plaintiff  must  show 
such  fact. 

The  judgment  of  the  trial  court  is  reversed  and  the  cause 
remanded,  with  directions  to  sustain  the  demurrer  and  allow 
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the  defendant  a  reasonable  time  in  which  to  amend.    Costa 
awarded  in  favor  of  appellant. 

Stewart,  J.,  conenrs. 

SolliYan,  J.,  took  no  part  in  the  decisioiu 


(Mareh  20,  1908.) 

GEORGE    KIMPTON,    Respondent,    v.    STUDEBAKEE 
BROS.  CO.,  Appellant 

[94  Pae.  1039.] 

CSONTBAOT  Note — Sbllee  Ektainino  Titlb— Othbe  Promises— Non- 
negotiable — Time  of  Payment  Ungebtain — ^Voluntabt  Payment 
— ^BEcovmiY  Back. 

1.  A  reeital  in  a  title-retaining  note  that  the  title  to  the  property 
for  whieh  it  is  given  shall  remain  in  the  pajee  and  that  he  shall  haye 
the  right  to  take  possession  of  it  whenever  he  maj  deem  himself 
insecure,  even  before  maturity  of  the  note,  renders  such  instrument 
non-negotiable  under  the  provisions  of  sees.  1  and  5  of  an  act  relat- 
ing to  negotiable  instruments,  apprroved  March  10,  1903  (Sess.  Laws 
1903,  p.  380). 

2.  Where  money  is  voluntarily  paid  in  satisfaction  of  an  unjust 
or  illegal  claim,  with  full  knowledge  of  the  facts  and  without  any 
fraud,  mistake,  duress  or  extortion,  it  cannot  be  recovered  back  by 
the  payor. 

3.  Held,  that  the  instrument  sued  on  in  this  action  is  non-negoti- 
able, and  was  subject  to  all  the  legal  defenses  by  the  maker  which 
might  have  been  interposed  by  him  against  it  in  the  hands  of  the 
original  payee. 

(Syllabus  by  the  oourt.) 

APPEAL  from  the  District  Court  of  Fifth  Judicial  Tfisr- 
trict  for  Bannock  County.    Hon.  Alfred  Budge,  Judge. 

Action  to  recover  for  personal  property  delivered  to  the 
^  defendant    Judgment  for  plaintiff.    Reversed. 
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A.  B.  Bedford,  and  Gray  &  Boyd,  for  Appellant 

Where  a  note  contains  any  provisions  other  than  for  the  un- 
conditional payment  of  money,  it  is  non-negotiable.  {South- 
bend  Iron  Works  v.  Paddock,  37  Kan.  510, 15  Pac.  574.)  And 
a  maker  can  maintain  any  defense  against  an  assignee  that  he 
might  have  maintained  against  an  original  party.  (Smith  v. 
Marland,  59  Iowa,  645, 13  N.  W.  852 ;  Story  v.  Lamh,  52  Mich. 
525,  18  N.  W.  249;  First  Nat.  Bank  v.  Carson,  60  Mich.  432, 
27  N.  W.  589;  Dickefson  v.  Higgins,  15  Okl.  588,  82  Pac.  649.) 

Nixon  was  not  an  innocent  purchaser  under  the  evidence. 
He  knew  of  the  credit  and  that  the  price  or  value  of  the  surrey 
and  harness  were  deducted  in  arriving  at  the  discount  sum  for 
which  he  bought  the  note. 

Hawley,  Puckett  &  Hawley,  for  Respondent,  cite  no  authori- 
ties. 

SULLIVAN,  J. — This  action  was  brought  to  recover  the 
value  of  a  surrey  and  set  of  harness,  which  it  is  alleged  that 
plaintiff  delivered  to  the  defendant  to  be  sold  by  it,  and  that 
defendant  agreed  to  sell  the  same  for  the  plaintiff  for  $135 
or  return  the  same  to  the  plaintiff  in  case  no  sale  was  made ; 
that  the  defendant  sold  said  property  but  failed  and  neglected 
to  pay  the  plaintiff  for  the  same.  The  answer  denies  that  the 
defendant  received  said  personal  property  as  alleged  in  the 
complaint,  and  denies  that  it  agreed  to  sell  the  same  for  plain- 
tiff for  $135  or  for  any  sum  whatever,  or  that  it  agreed  to  re- 
turn the  same  to  the  plaintiff  on  demand;  denies  that  the  de- 
fendant did  sell  said  personal  property,  and  denies  that  it  had 
failed  and  neglected  to  pay  plaintiff  for  the  same ;  and  further 
answering  the  defendant  avers  that  on  the  5th  day  of  Feb- 
ruary, 1904,  the  plaintiff  made  and  delivered  to  the  defendant 
its  certain  promissory  note,  which  is  set  forth  in  the  answer, 
which  note  was  a  renewal  of  a  similar  note  dated  about  two 
years  prior  to  the  date  of  the  copy  of  the  note  set  forth  in  the 
answer.    Said  note  is  as  follows: 
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''$277.00.  Salt  Lake  City,  Utah,  Feb.  5,  1904. 

**0n  or  before  the  1st  day  of  December,  1904,  for  value 
received  in  No.  3  harness  No.  130  Std.,  4  spring  2-3  gear 
truck  wheels,  1  No.  759  surrey  and  set  No.  129  Har.  hereafter 
called  'said  property,'  bought  of  Studebaker  Bros.  Co.  of 
Utah,  I  or  either  of  us  promise  to  pay  to  the  order  of  said 
company  at  its  oflSce  in  Salt  Lake  City,  two  hundred  seventy- 
seven  and  no  100  dollars  with  12  per  cent  interest  per  annum 
from  date  until  after  maturity,  and  if  not  paid  after  maturity 
the  rate  of  interest  shall  thereafter  be  onfe  per  cent  per  month 
until  paid,  and  reasonable  attorney's  fees  if  placed  in  the 
hands  of  an  attorney  for  collection. 

"The  express  condition  of  this  transaction  is  that  the  title 
or  ownership  of  'said  property'  does  not  pass  from  said  com- 
pany until  this  note  and  interest  shall  have  been  paid  in  full, 
and  the  said  company  has  full  power  to  declare  this  note  due 
and  take  possession  of  said  property  when  it  deems  itself  in- 
secure, even  before  the  maturity  of  this  note ;  and  it  is  further 
agreed  by  the  makers  hereof,  that  they  will  not  sell  or  dis- 
pose of  the  said  property  except  on  the  written  order  of  said 
company.  In  case  said  company  shall  take  possession  of  said 
property,  it  may  at  its  pleasure  sell  the  same  at  public  or 
private  sale  without  notice,  and  apply  the  proceeds  on  this 
note,  or  it  may  without  sale  indorse  the  true  value  of  the  'said 
property'  on  this  note  and  I  or  either  of  us,  agree  to  pay  on 
this  note  any  balance  due  thereon  after  such  endorsement,  as 
damages  and  rental  for  'said  property,'  as  to  this  note  we 
waive  the  right  to  exempt  or  claim  as  exempt,  any  property, 
real  or  personal  we  now  own  or  may  hereafter  acquire,  by 
virtue  of  any  homestead  or  exemption  law,  now  in  force  or 
that  may  hereafter  be  enacted.  I  agree  to  pay^20.00  on  the 
I5th  of  each  month  until  paid. 

"Signed:  GEORGE  KIMPTON. 
"JOHN  HENRIE." 

It  is  also  averred  in  the  answer  that  the  property  so  pur- 
chased was  for  the  use  and  benefit  of  the  plaintiff  Eimpton^ 
and  that  John  Henrie  was  only  an  accommodation  indorser; 
that  the  plaintiff  failed  and  neglected  to  pay  said  note  or  any; 
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part  thereof,  and  on  June  6,  1904,  the  defendant,  deeming 
itself  insecure  and  no  payment  having  been  made  on  said  note, 
repossessed  itself  of  the  harness  mentioned  in  said  note,  and 
on  June  13,  1904,  said  defendant,  deeming  itself  insecure  and 
not  having  received  any  payments  on  said  note,  repossessed 
itself  of  the  surrey  mentioned  in  said  note ;  that  the  true  value 
of  said  surrey  at  the  time  it  was  repossessed  by  defendant  was 
$75,  and  the  true  value  of  the  harness  was  $13,  and  that  there- 
after on  November  23,  1904,  defendant  demanded  payment  in 
full  on  said  note,  but  plaintiff  failed  and  neglected  to  pay  any 
part  thereof,  and  that  said  note  was  by  the  defendant  declared 
due  and  payable  according  to  its  terms ;  that  on  or  about  No- 
vember 23,  1904,  the  defendant  sold  said  note  by  indorsing 
the  same  ** without  recourse''  to  one  S.  M.  Nixon  for  $160.30, 
by  and  with  the  consent  and  knowledge  of  the  plaintiff. 

Upon  the  issues  thus  made,  the  cause  was  tried  by  the  court 
without  a  jury,  and  in  its  findings  of  fact  the  court  found 
execution  of  said  note  as  alleged,  and  further  found  that  on 
April  1,  1904,  the  plaintiff  voluntarily  delivered  to  the  de- 
fendant said  surrey  and  harness,  and  that  the  defendant  then 
and  there  agreed  to  sell  the  same  for  the  plaintiff  for  the  sum 
of  $135,  said  sum  to  be  indorsed  upon  said  promissory  note ; 
that  on  or  about  June  1,  1904,  the  defendant  sold  said  surrey 
and  harness  and  indorsed  upon  said  note  the  sum  of  $13  and 
neglected  to  indorse  thereon  the  balance  of  $122 ;  that  on  No- 
vember 16,  1904,  and  before  the  maturity  of  said  obligation, 
the  defendant  sold  the  same  to  said  Nixon ;  that  on  August 
24,  1905,  the  plaintiff  paid  to  said  Nixon  the  full  amount  of 
said  obligation,  including  interest  thereon  at  the  rate  of  twelve 
per  cent  per  annum,  aggregating  a  sum  of  $341.06. 

As  a  conclusion  of  law  from  the  facts  found,  the  court 
found  that  the  plaintiff  was  entitled  to  judgment  as  prayed 
for  in  his  complaint,  and  judgment  was  entered  accordingly. 
A  motion  for  a  new  trial  was  denied  and  this  appeal  is  from 
said  order  and  judgment 

The  main  questions  involved  in  this  case  are  the  negoti- 
ability of  said  title-retaining  contract  or  note,  and  whether  the 
respondent  was  justified  under  the  facts  of  this  case  in  pay- 
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ing  the  full  amount  that  appeared  to  be  due  on  said  contract 
upon  its  face  to  said  Nixon,  a  purchaser  thereof,  and  whether 
the  evidence  is  sufficient  to  sustain  the  findings  of  fact.  The 
following  facts  appear  from  the  record :  That  in  1902,  the  re- 
spondent Altered  into  a  contract  like  the  one  above  set  forth, 
for  the  purchase  of  said  personal  property.  The  former  eon- 
tract  not  having  been  complied  with,  the  one  above  set  forth 
was  taken  in  its  place  aa  a  renewal  thereof.  About  two  years 
after  said  transaction,  the  respondent  not  having  been  paid 
anything  on  said  contract,  he  delivered  to  the  agent  of  the  ap- 
pellant said  surrey  and  set  of  double  harness,  the  value  of 
which  was  to  be  applied  on  said  contract.  There  is  a  convict 
in  the  evidence  as  to  the  terms  on  which  this  property  was 
returned  to  the  appellant,  but,  under  the  contract  the  property 
belonged  to  the  appellant,  and  under  its  provisions  it  might 
repossess  itself  of  said  property  whenever  it  deemed  itself  in- 
secure. But  the  cflfect  of  all  the  evidence  clearly  is  that  the 
value  of  said  property  was  to  have  been  indorsed  on  said  con- 
tract. According  to  the  evidence  of  the  appellant,  the  value 
was  agreed  upon  as  follows :  $13  for  the  set  of  double  harness ; 
$75  for  the  surrey,  making  a  total  of  $88,  while  the  evidence 
of  the  respondent  is  to  the  effect  that  the  appellant  was  to 
sell  said  property  for  $135  and  give  him  credit  for  that 
amount  on  said  note.  In  our  view  of  the  case,  however,  the 
difference  as  to  the  value  of  the  property  will  make  no  differ- 
ence in  the  decision  of  tliis  case.  It  appears  that  the  agent 
of  the  appellant  took  possession  of  said  property  and  indorsed 
on  said  note  $13  claimed  to  be  the  value  of  said  harness,  but 
neglected  to  indorse  the  value  of  the  surrey  thereon.  Upon 
the  execution  of  the  contract  above  set  forth  in  place  of  the 
first  contract,  the  appellant  company  had  been  crowding  the 
respondent  for  payment  for  said  property,  and  the  agent  of 
the  company  met  the  respondent  in  Pocatello,  and,  according 
to  the  agent's  testimony,  he  went  over  the  matter  with  the  re- 
spondent and  told  him  it  must  be  paid ;  that  he  figured  up  the 
principal  on  the  note  and  found  there  was  a  balance  of  $189 
principal,  and  interest  to  the  amount  of  $24  or  $25,  and  there 
informed  the  respondent  that  unless  he  raised  the  money  he 
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would  take  the  goods  from  him,  and  gave  him  until  the  next 
day  to  make  the  payment.  The  respondent  thereupon  went 
away  and  the  next  morning  one  S.  M.  Nixon  went  to  see  the 
agent  of  the  appellant  at  the  Bannock  Hotel.  He  informed 
said  agent  that  the  respondent  had  sent  him  to  make  some  ar- 
rangements if  he  could  with  regard  to  this  note,  and  that  if 
he  could  purchase  the  note  and  purchase  it  right,  he  would 
take  it  up  as  the  respondent  was  going  to  do  some  contract 
work  for  him.  The  appellant  thereupon  showed  Nixon  a  copy 
of  the  note,  and  also  informed  him  that  there  was  an  indorse- 
ment of  $13  and  another  of  $75  and  also  informed  him  that 
there  had  been  paid  on  said  note  $13  and  $75,  making  a  total 
of  $88,  which,  deducted  from  the  total  principal  of  $277,  left 
a  balance  of  $189  with  interest.  He  there  informed  Nixon  that 
he  would  let  him  have  the  note  for  $189,  the  balance  of  the 
principal  due.  Nixon  replied  that  if  he  could  not  make  twen- 
ty-five per  cent  on  the  deal,  he  would  not  take  the  note,  for  the 
reason  that  he  had  to  wait  to  have  the  work  done  and  take 
chances  on  getting  it  done.  It  was  finally  agreed  that  to  the 
principal  of  $189  should  be  added  the  interest  amounting  to 
$24  or  $25,  and  then  discounted  twenty-five  per  cent,  leaving 
$160.30,  which  amount  was  paid  by  Mr.  Nixon  to  the  agent 
of  the  appellant  for  said  note.  It  clearly  appears  from  the 
record  that  Nixon  knew  that  the  $75  for  the  surrey  should 
have  been  credited  on  said  note  and  was  deducted  from  the 
note  at  the  time  he  purchased  it,  although  it  was  not  indorsed 
thereon  through  some  carelessness  or  oversight  of  the  book- 
keeper of  the  appellant.  The  respondent  himself  testified  that 
shortly  after  Nixon  had  bought  the  note  he  presented  it  to  him 
for  payment,  and  testified  as  follows:  **I  made  no  objection 
to  the  amount  of  the  note  claimed  by  Mr.  Nixon,  as  the  money 
received  for  the  surrey  and  harness  had  never  been  credited 
on  the  note,  and  I  made  objection  to  the  full  amount  of  that 
note  when  Mr.  Nixon  presented  it  for  payment.  I  afterwards 
paid  this  note  to  Mr.  Nixon  through  my  attorneys  some  time 
in  November."  He  further  testified  that  shortly  after  Nixon 
showed  him  the  note  he  informed  the  appellant  that  he  had 
failed  to  credit  him  for  the  surrey  and  testified:    **I  knew  at 
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the  time  that  I  paid  the  note  that  the  credit  had  not  been 
given.  I  had  my  attorney,  E.  C.  White,  take  up  the  note  and 
then  notify  Studebaker  Bros.  Co.  to  dig  up."  The  evidence 
clearly  shows  that  Nixon  purchased  the  note  with  full  knowl- 
edge that  the  $75,  the  value  of  the  surrey,  had  not  been  cred- 
ited thereon,  but  that  that  amount  was  deducted  at  the  time 
he  purchased  the  note.  It  also  clearly  appears  that  the  re- 
spondent knew  all  about  the  credits  he  was  entitled  to  before 
he  paid  the  note. 

Then  the  question  arises  under  those  facts  whether  the  re- 
spondent, having  voluntarily  paid  more  than  he  knew  was  due 
on  said  contract  or  note  and  more  than  the  holder  thereof 
knew  was  due  thereon,  can  recover  the  same  from  the  appel- 
lant. Under  this  question  it  will  be  necessary  for  us  to  de- 
termine, first,  whether  said  retaining-contract  or  note  is  a 
negotiable  instrument  under  an  act  of  the  legislature  of  this 
state  entitled:  **An  act  relating  to  negotiable  instruments 
(being  an  act  to  establish  a  law  uniform  with  the  laws  of  other 
states  on  that  subject),  approved  March  10,  1903  (Sess.  Laws 
1903,  p.  380) . ' '  Sec.  5  of  said  act  provides,  among  other  things, 
as  follows:  '*An  instrument  which  contains  an  order  or 
promise  to  do  an  act  in  addition  to  the  payment  of  money 
is  not  negotiable.  But  the  negotiable  character  of  an  instru- 
ment otherwise  negotiable  is  not  affected  by  a  provision  which : 
First.  Authorizes  the  sale  of  collateral  securities  in  case  the 
instrument  be  not  paid  at  maturity,''  etc.  No  collateral  se- 
curity is  involved  in  this  case,  as  the  title  of  the  property 
remained  in  the  seller. 

On  an  inspection  of  the  instnmient  in  question,  it  will  be 
observed  that  its  first  provision  is  for  the  payment  on  or  be- 
fore December  7,  1904,  of  $277,  with  twelve  per  cent  interest 
per  annum  from  date  until  maturity,  and  a  reasonable  at- 
torney's fee  if  placed  in  the  hands  of  an  attorney  for  collec- 
tion. If  this  contract  had  ended  there,  it  would  have  been  a 
negotiable  instrument.  The  other  provision  of  said  contract 
contains  a  covenant  and  promise  to  do  certain  acts  in  addition 
to  the  payment  of  money  and  the  time  of  payment  is  uncer- 
tain, and  it  is  therefore  not  negotiable  under  the  provisions 
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of  said  sec.  5  of  said  act.  Under  the  provisions  of  said  con- 
tract the  appellant  had  full  power  to  declare  the  money  due 
thereon  and  take  possession  of  said  property  whenever  it 
deemed  itself  insecure  **even  before  the  maturity  of  the  note." 
The  money  provided  for  in  said  contract  is  not  payable  on  de- 
mand or  at  a  fixed  or  determinable  future  time  as  required  by 
the  third  subdivision  of  sec.  1  of  said  act  relating  to  negotiable 
instruments.  It  also  contains  certain  promises  to  do  acts  in 
addition  to  the  payment  of  money,  and  is  therefore  clearly  re- 
pugnant to  the  provisions  of  sees.  1  and  5  of  said  act. 

In  Choate  v.  Stevens,  116  Mich.  28,  74  N.  W.  289,  43  L.  B. 
A.  277,  the  court  had  under  consideration  the  negotiability  of 
a  note  which  contained  a  clause  stating  that  it  was  given  for 
certain  property,  the  title  to  which  should  not  pass  until  the 
note  was  paid,  and  which  was  subject  to  be  retaken  in  case  of 
nonpayment  of  the  note.  The  court  there  held  that  said  note 
was  negotiable.  The  note  involved  in  that  case  is  set  forth 
in  the  opinion,  and  on  examination  it  will  be  observed  that 
h  is  not  such  an  instrument  as  the  one  under  consideration 
in  the  case  at  bar.  It  does  provide  for  the  payment  of  the 
the  money  at  a  fixed  time  in  the  future,  but  it  does  not  fur- 
ther contain  a  provision  that  the  payee  had  the  full  power  to 
declare  said  note  due  and  take  possession  of  the  property 
whenever  it  deemed  itself  insecure  *'even  before  the  maturity 
of  the  note.'*  To  that  case  is  attached  an  exhaustive  note  cit- 
ing many  authorities,  many  of  them  holding  that  instruments 
like  the  one  under  consideration  are  non-negotiable. 

In  Union  Stock  Yards  Nat,  Bank  v.  Bolan,  ante,  p.  87,  93 
Pac.  508,  this  court  held  a  promissory  note  non-negotiable 
which  contained  a  stipulation  whereby  the  sureties,  guaran- 
tors, indorsers  and  maker  waived  notice  of  the  granting  of  an 
extension  of  time  for  payment,  etc.,  thus  leaving  the  time  of 
payment  uncertain.  The  title-retaining  note  sued  on  herein 
is  non-negotiable,  and  was  subject  to  all  of  the  defenses  and 
equities  which  the  maker  had  against  the  original  payee 
therein.  Said  instrument  being  non-negotiable,  the  question 
next  presented  is  whether  the  respondent,  after  having  volun- 
tarily paid  more  than  was  due  thereon^  could  recover  the  same 
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fr-Tz.  th*  ap  r-=^llaz:t-  In  c^h<?r  wt>Td5.  should  he  have  resisted 
f  lymrn:  to  Xlx~-3  as  assijrree  of  the  appelant  so  far  as  the 
cr»ri:t  f  >r  the  ral^e  of  said  surrej  is  concerned?  The  doc- 
trine is  well  «»e:*le»l  that  mzrrev  vcrfnntarily  paid  in  satisfae- 
t::c  of  an  cn;:ist  or  illegal  donand  with  fall  knowledge  of 
the  fa^ts  and  without  anj  fraud,  dnress  or  extortion,  cannot 
afterward  b-e  re•^?vered  by  the  payor.  Both  Nixon  and  the 
res7>^'!^dent  krew  all  of  the  facts;  Nixon  knew  he  was  not  en- 
titled to  rei-iCiver  the  amount  on  said  note  represented  by  the 
Talae  of  the  sarrey,  as  it  was  deducted  at  the  time  he  pur- 
chased ssid  n  -n-negotiable  instrument,  and  the  respondent 
knew  that  he  was  entitled  to  credit  thereon  for  the  value  of 
said  surrey.  He  Toluntarily  paid  it  when  he  knew  it  was  not 
due  on  said  instrument.  Under  the  law,  therefore,  he  cannot 
recover  it  from  the  apx>ellant,  as  it  was  not  paid  under  fraud, 
mistake,  duress  or  extortion- 
Said  note  being  non-negotiable,  although  assigned  or  trans- 
ferred before  maturity  and  for  value,  was  subject  to  all  the 
legal  defenses  which  might  have  been  interposed  against  it  in 
the  hands  of  the  original  payor.  {Diclserson  v,  HigginSy  15 
Okl.  5S8,  82  Pac  S49 ;  Warren  v.  Stoddart,  6  Ida.  692,  59  Pac. 
MO.) 

As  touching  upon  this  question,  see  Wilcox  v.  Ckeviott,  92 
Me.  239,  42  Atl.  403;  Wessel  v.  Johnson  i.  cfe  If.  Co.,  3  S.  D. 
660,  44  Am.  St.  Rep.  529,  54  N.  W.  922;  Manning  v.  Poling, 
114  Iowa,  20,  86  N.  W.  30;  United  States  v.  Edmondston,  181 
U.  S.  497,  21  Sup.  Ct.  718,  45  L.  ed.  971. 

In  Mays  v.  City  of  Cincinnati,  1  Ohio  St  268,  touching 
Upon  the  question  under  consideration,  the  court  said:  ''The 
reason  of  the  rule  and  its  propriety  are  quite  obvious  when  ap- 
plied to  a  case  of  pa3rment  upon  a  mere  demand  of  money 
unaccompanied  with  any  power  or  authority  to  enforce  such 
demand,  except  by  suit  at  law.  In  such  case,  if  the  party 
would  resist  an  unjust  demand,  he  must  do  so  at  the  threshold. 
The  parties  treat  with  each  other  on  equal  terms,  and  if  litiga- 
tion is  intended  by  the  party  of  whom  the  money  is  demanded, 

it  should  precede  payment When  he  [the  debtor]  can 

only  be  reached  by  a  proceeding  at  law  he  is  bound  to  make 
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his  defense  in  the  first  instance,  and  he  cannot  postpone  the 
litigation  by  paying  the  demand  in  silence  and  afterward  sue 
to  recover  back/' 

It  appears  from  the  evidence  that  the  respondent  was 
anxious  and  eager  to  pay  more  than  was  due  on  said  note 
to  Nixon,  and  to  bring  suit  against  the  defendant  for  the  value 
of  said  harness  and  surrey.  Under  the  well-established  rule 
of  law,  a  voluntary  payment  made  under  the  facts  of  this 
case  cannot  be  recovered  back.  The  judgment  of  the  court 
must  be  reversed  and  the  cause  remanded,  with  instructions 
to  dismiss  the  action.     Costs  are  awarded  to  appellant 

Ailshie,  C.  J.,  and  Stewart,  J.,  concur. 


(March  23,  1908.) 

O.  P.  JOHNSON,  Appellant,  v.   WM.  M.  JOHNSON  and 
WALTER  GRIDLEY,  Respondents. 

[95  Pac.  499.] 

AonoK  TO  Qthbt  Titlij — Oovebnment  Subvey— Boundary  Lines— Bi- 
PABiAN  Ownership — Streams  as  Public  Highways — Easements — 
Kavigable  Streams. 

1.  Under  the  provisiozui  of  sees.  2395  and  2396,  17.  S.  Bev.  Stat, 
pnblic  lands  are  to  be  surveyed  into  townships  six  miles  square, 
and  each  in  turn  subdivided  into  thirtj-siz  sections  of  a  mile 
square,  except  where  a  line  of  an  Indian  Beservation,  or  the  tracts 
of  land  theretofore  surveyed  or  patented,  or  the  course  of  navigable 
rivers  may  render  this  impracticable,  and  in  that  case,  this  rule 
must  be  departed  from  no  further  than  8uch«  particular  circumstances 
require. 

2.  Where  lands  front  upon  navigable  streams,  and  a  line  meander- 
ing the  margin  of  such  stream  is  run  for  the  purpose  of  ascertain- 
ing the  quantity  of  land  to  be  paid  for,  such  meander  line  is  not 
regarded  as  a  boundary  line,  but  only  points"  out  the  sinuosities  of 
the  bank  for  the  purpose  of  arriving  at  the  area  of  land  to  be  paid 
for. 

3.  Under  the  common  law,  the  title  to  the  soil  under  tide  water 
was  in  the  king,  his  title  extending  as  ta^i  as  the  tide.    In  non- 
Idaho,  Vol.  14^-36 
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tidal  streams,  whether  navigable  or  not,  the  title  in  fee  to  the  bed 
of  the  stream  was  in  the  riparian  owner;  but  if  the  stream  be 
navigable  in  fact,  the  public  had  an  easement  or  right  of  passage 
over  and  along  such  stream. 

4.  Under  the  common  law,  a  riparian  proprietor  bounded  on  or 
by  a  stream  above  tide  water,  although  navigable  in  fact,  aequires- 
exclusive  ownership  in  the  soil  to  the  middle  thread  of  the  current, 
subject  to  the  public  easement  of  navigation;  and  all  grants  of  the 
government  bounded  upon  or  bj  such  stream  entitle  the  grantee  ta 
all  islands  lying  between  the  main  land  and  the  center  thread  of 
the  current,  unless  it  appears,  either  from  the  grant  itself  or  from 
other  circumstances  surrounding  the  same,  that  the  government  in- 
tended to  reserve  such  island  from  such  grant. 

5.  YHien  the  government  grants  land  for  a  consideration,  and  does 
not  reserve  any  rights  or  interests  that  would  ordinarily  pass  by 
the  rules  of  law,  and  does  no  act  which  indicates  an  intention  te 
make  such  reservation,  the  grant  includes  all  that  would  pass  by  it 
if  it  were  a  private  grant. 

6.  Where  the  government  grants  land  bordering  upon  a  navigable 
stream,  that  is,  a  fresh-water  stream  not  aflfected  by  the  ebb  and 
flow  of  the  tide,  and  there  is  nothing  in  the  grant  or  in  the  acts  of 
the  government  which  indicates  an  intention  upon  the  part  of  the 
government  to  make  any  reservation  or  limit  the  grant  to  the  water  'a 
edge,  the  grantee  takes  to  the  middle  of  the  main  channel  of  such 
stream. 

7.  In  this  state  th«  doctrine  is  announced  and  adopted,  that  m 
riparian  owner  upon  the  streams  of  this  state,  both  navigable  and 
non-navigahle,  takes  to  the  thread  of  the  stream,  subject,  however, 
to  an  easement  for  the  use  of  the  public 

8.  Sec.  247G,  U.  S.  Rev.  Stet.,  provides:  ''AH  navigable  rivers, 
within  the  territory  occupied  by  the  publie  lands,  shall  remain  and 
be  deemed  public  highways;  and  in  aU  cases  where  the  opposite 
banks  of  any  streams  not  navigable  belong  to  different  persons,  the 
stream  and  the  bed  thereof  shall  become  common  to  both."  Under 
this  section  the  waters  of  navigable  rivers  within  the  territory  speci- 
fied are  declared  to  be  public  highways;  but  said  section  does  not 
reserve  the  bed  of  the  stream,  but  does  declare  that  when  the  opposite 
banks  of  any  stream,  not  navigable,  belong  to  different  persons,  the 
stream  and  the  bed  thereof  shall  become  common  to  both. 

9.  This  act  of  Congress  means  that  navigable  streams,  within  the 
territory  to  be  disposed  of,  shall  be  deemed  to  be  and  remain  publie 
highways,  subject  to  the  publie  easement;  that  the  publie  should 
enjoy  its  free  and  uninterrupted  navigation,  unobstructed  by  dams, 
bridges,  or  other  structures  which  might  impede  its  commerce;  the 
intention  of  Congress  being  to  reserve  the  use  of  the  riven  for  the 
public  without  interference  with  the  riparian  owner,  and  the  latter 
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to  have  his  right  to  the  bed  of  the  stream  without  interference  with 
the  jus  publicum, 

10.  In  this  state  all  streams  which  are  capable  of  being  used  for 
the  purpose  of  carrying  boats,  passengers,  freight,  floating  logs, 
timber,  wood,  or  any  other  product,  to  market,  are  recognized  and 
declared  to  be  navigable  streams,  the  beds  of  which  remain  in  the 
riparian  owner  subject  to  a  public  easement. 

11.  The  fact  that  navigable  rivers  are  reserved  as  public  highways 
in  no  way  interferes  with  the  legal  doctrine  that  the  riparian  owner 
takes  to  the  thread  of  the  stream. 

12.  The  public  have  an  easement  in,  and  the  right  to  use,  the 
navigable  streams  of  this  state,  but  in  so  doing,  must  have  due  con- 
sideration and  reasonable  care  for  the  rights  of  the  riparian  owner, 
whose  right  to  use  a  stream  implies  the  necessity  as  well  as  the  right 
to  pass  to  and  from  such  stream. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Fourth  Judicial  Dis- 
trict for  Lincoln  County.    Hon.  Alfred  Budge,  Judge. 

Action  to  quiet  title.    Judgment  for  defendants.    Reversed. 

B.  M.  Wolfe,  for  Appellant. 

If  the  land  that  the  defendants  claim  is  in  excess  of  the 
acreage  mentioned  in  our  patent,  that  fact  alone  does  not 
prevent  it  passing  under  the  patent.  (Johnson  v.  Hurst,  10 
Ida.  308,  77  Pac.  784.)  The  government  does  not  contemplate 
surveying  every  little  piece  of  sandbar  or  island  along 
meandering  streams,  but  does  intend  to  convey  the  land  on 
each  side  of  the  stream  to  the  center  thereof.  (Ingraham  v. 
Wilkinson,  4  Pick.  (Mass.)  268,  16  Am.  Dec.  342,  and  cases 
dted.) 

All  islands  on  the  banks  of  rivers  pass  to  the  owner  of  lots 
abutting  on  the  river  at  that  point.  (Whitaker  v.  McBride, 
197  U.  S.  510,  25  Sup.  Ct.  530,  49  L.  ed.  857;  Stoneroad  v, 
Sioneroad,  158  U.  S.  240, 15  Sup.  Ct.  822,  39  L.  ed.  966.) 

The  Snake  river  in  Idaho  is  a  non-navigable  stream,  ac- 
cording to  the  common  law,  and  the  court  should  take  judicial 
notice  of  that  fact.  {People  v.  Truckee  Lumber  Co.,  116  CaL 
397,  58  Am.  St  Kep.  183,  48  Pae.  374,  39  L.  R.  A.  581; 
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Hardin  v.  Jordan,  140  U.  S.  371,  11  Sup.  Ct  808,  35  L.  ed. 

42S,) 

If  the  Snake  riTer  is  a  non-naTigable  stream  the  patent  con- 
veyed the  land  on  each  side  to  the  thread  or  middle  of  the 
stream.  {Grand  Rapids  ct  Ind.  R.  Co.  v.  Butler,  159  U.  S. 
95,  15  Sup.  Ct.  991,  40  L.  ed.  85 ;  Luce  v.  Carley,  24  Wend. 
(N.  Y.)  451,  35  Am.  Dec.  637.) 

Under  the  statutes  of  our  state,  sec  2934,  Eev.  Stat,  a 
transfer  of  land  bordering  on  a  highway  passes  the  title  of 
the  soil  to  the  center  thei^eof .  If  the  Snake  river  is  navigable, 
it  is  a  highway,  and  the  land  under  the  above  section  would 
belong  to  the  grantee,  to  the  center  of  the  stream. 

Sullivan  &  Sullivan,  for  Respondents. 

The  rule  is  well  established  that  the  water  line  and  not  the 
meander  line  is  the  true  boundary.  {Johnson  v.  Hurst, 
10  Ida.  308,  318,  77  Pac.  784 ;  County  of  St.  Clair  v.  Lovington, 
90U.  S.  46,23  L.ed.  59.) 

In  the  Johnson-Hurst  case  this  court  held  plaintiff  took 
to  the  ''stream."  The  proof  shows  that  the  perpendicular 
bank  and  water  line  are  at  the  same  place — ^in  other  words, 
that  the  bank  is  a  bluff  or  rim-rock  and  the  water  line  comes 
up  to  its  base.  We  have  proved  beyond  any  doubt  where  the 
stream  is,  by  proving  both  the  north  bank  and  the  north  water 
line,  and  that  Weatherby  Island  is  south  of  the  north  line  of 
the  stream.  When  there  exists  a  difference  between  the 
meander  line  as  run  and  the  actual  margin  of  the  stream, 
the  water  is  the  true  boundary.  (Home  v.  Smith,  159  U.  S. 
40,  15  Sup.  Ct.  988,  40  L.  ed.  68.) 

This  court  has  virtually  decided  that  Snake  river  in  the 
vicinity  in  question  (within  one  township)  is  a  navigable 
stream.  (Johnson  v.  Hurst,  10  Ida.  323,  77  Pac.  784.)  It 
appears  to  us  that  the  court  in  that  decision  took  judicial 
notice  of  the  fact  that  Snake  river  in  that  vicinity  was  a 
navigable  stream.  If  not,  why  was  Johnson  given  title  to 
the  stream  only?    If  this  court  had  taken  judicial  notice  that 
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it  was  a  non-navigable  stream,  it  would  have  given  him  to  the 
center  thereof. 

All  the  cases  cited  by  plaintiff  are  where  lands  border  on 
non-navigable  streams,  and  are,  therefore,  not  in  point  in  this 
action.  An  equal  number  of  authorities  might  be  cited  which 
hold  that  where  land  borders  on  a  navigable  stream,  one  will 
take  to  the  stream  or  water  line  only. 

STEWART,  J.— This  is  an  action  to  quiet  title  to  lot  6  in 
sec.  6,  in  township  8  south,  of  range  14  east,  and  lots  6  and 
7  in  sec.  1,  township  8  south,  of  range  13  east,  Boise 
meridian,  in  Lincoln  county.  The  real  controversy,  however, 
involves  lots  6  and  7  in  sec.  1,  township  8  south,  of  range 
13  east.  The  plaintiff  alleges  title  in  fee;  that  one  William 
McCandless  obtained  title  to  said  property  by  patent  and  con- 
veyed the  same  to  this  plaintiff  by  a  warranty  deed;  that 
the  defendants  claim  some  interest  or  estate  in  said  property, 
but  that  such  claim  is  without  any  right  whatever.  The  com- 
plaint alleges,  also,  that  the  defendants  have  entered  upon  a 
part  of  said  land  and  planted  a  crop,  and  have  dug  up  ditches 
and  ruined  and  destroyed  plaintiff's  fences,  and  will  con- 
tinue to  do  so  unless  restrained  by  the  court.  The  plaintiff 
asks  judgment  requiring  the  defendants  to  set  forth  the 
nature  of  their  title,  and  that  the  court  declare  the  plaintiff 
to  be  the  owner  of  said  premises,  and  that  the  defendants  have 
no  interest  therein. 

The  defendants  answered  and  denied  that  they  claim  any 
estate  in  said  property,  unless  such  premises  include  an  unsur- 
veyed  island  known  as  Weatherby  Island,  situated  in  Snake 
river  in  sec.  1,  township  8  south,  range  13  east,  Lincoln 
county,  Idaho,  in  which  defendant,  Walter  Gridley,  admits 
that  he  claims  some  interest  in  said  property  and  avers  that 
he  is  the  owner  of  what  is  known  as  Weatherby  Island,  and 
denies  that  the  defendants  have  entered  upon  the  land  of  the 
plaintiff,  or  planted  a  crop  thereon  or  dug  up  or  destroyed 
ditches  or  fences.  As  an  aflBrmative  defense,  the  defendant, 
Walter  Gridley,  alleges  that  he  and  his  predecessors  in  in- 
terest have  been,  in  the  exclusive,  open,  continuous,  notorious 
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and  quiet  possession  of  what  is  known  as  Weatherby  Island 
for  more  than  five  yeani  prior  to  the  commencement  of  this 
suit. 

The  caiuse  was  tried  by  the  court  and  findings  of  fact  and 
conclusions  of  law  were  made  and  a  judgment  entered  in  favor 
of  defendants.    The  plaintiff  appeals  from  the  judgment. 

The  real  controversy  involves  the  south  boundary  line  of 
lots  6  and  7  in  sec.  1.  These  lots  lie  along  the  north  bank 
of  Snake  river.  In  the  findings  of  fact  the  court  found  that 
the  plaintiff  was  the  owner  of  lot  6  in  sec.  6,  township  8  south, 
of  range  14  east,  and  lots  6  and  7  in  sec.  1,  township  8  south, 
of  range  13  east,  Boise  Meridian;  that  it  appears  from  the 
official  plat  of  the  United  States  land  office,  that  all  the  lands 
within  the  legal  subdivision  of  sec.  6,  township  8  south,  of 
range  14  east,  and  said  sec.  1  of  township  8  south,  of  range  13 
east,  had  been  returned  to  the  government  as  surveyed,  and 
that  the  remainder  of  the  subdivisions  of  said  sections  are 
shown  to  be  the  waters  of  Snake  river,  and  that  the  govern- 
ment issued  its  patent  to  the  predecessor  of  plaintiff  for  the 
fractional  subdivisions  heretofore  described,  abutting  on  a 
line  which  purports  to  meander  said  stream;  that  said 
meander  line,  on  the  south  of  said  lots,  does  not,  in  fact, 
meander  said  north  bank  or  water  line  of  Snake  river;  that 
said  lots  abut  on  said  Snake  river,  and  are  bounded  on  the 
south  thereby;  that  the  said  north  bank  of  Snake  river,  south 
of  said  lots,  is  a  well-defined  perpendicular  bluff  or  rim-rock; 
that  the  north  water  line  of  said  Snake  river,  south  of  said 
lots,  is  at  the  base  or  foot  of  said  bluff  or  rim-rock;  that 
said  lots  extend  only  to  the  north  water  line  of  said  Snake 
river,  which  is  at  the  base  or  foot  of  said  bluff  or  rim-rock; 
that  defendants  are  not  occupying  or  claiming  any  estate  or 
interest  in  or  to  said  above-described  lots  or  any  part  thereof; 
that  the  defendant,  Walter  Gridley,  is  the  owner  and  entitled 
to  the  possession  of  that  certain  unsurveyed  tract  of  land 
known  as  Weatherby  Island  in  sec.  1,  township  8  south,  of 
range  13  east;  that  said  tract  of  land  last  described  is  an  is- 
land in  Snake  river,  and  is  partly  opposite  said  lots  6  and 
7  in  sec  Ij  that  said  ialand,  nor  any  part  thereof,  is  included 
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in  said  lots  owned  by  plaintiflE  herein;  that  the  defendant, 
Walter  Gridley,  and  his  predecessors  have  been  in  possession 
of  and  occupying  said  island  for  more  than  ten  years  imme- 
<iiately  preceding  the  commencement  of  this  action. 

As  conclusions  of  law,  the  court  finds  that  the  meander 
line  of  said  Snake  river,  south  of  said  lots  owned  by  the 
plaintiflE  herein,  is  not  the  true  boundary  line  thereof,  and 
the  plaintiff,  by  virtue  of  the  patent  to  said  lots,  and  the 
-conveyance  to  him  by  the  patentee,  only  takes  title  to  the 
north  water  line  of  said  Snake  river,  and  that  said  plaintiff 
did  not,  therefore,  acquire  any  estate  or  interest  in  or  to  said 
Weatherby  Island;  that  the  plaintiff  is  entitled  to  have  his 
title  quieted  in  said  lots  under  a  proper  description,  showing 
that  said  lots  do  not  include  said  Weatherby  Island. 

Upon  these  findings,  the  court  rendered  a  decree  quieting 
the  plaintiff's  title  to  the  property  described  in  the  com- 
plaint, bounded  on  the  south  by  the  north  water  line  of  Snake 
river,  which  is  fixed  at  the  foot  or  base  of  the  north  bank  of 
said  river  as  shown  by  a  perpendicular  bluff  or  rim-rock. 

A  number  of  errors  are  assigned  by  the  appellant,  but  they^ 
in  effect  involve  the  question  as  to  whether  or  not  the  south 
boundary  line  of  lots  6  and  7  in  sec.  1  as  described  in  the 
plaintiff's  complaint  is  the  high-water  line  of  Snake  river, 
as  found  by  that  court.  The  appellant  also  contends  that^ 
there  was  no  island  in  Snake  river  as  claimed  by  the  de- 
fendants, under  the  name  of  Weatherby  Island,  but  if  there 
was  such  island,  that  the  same  is  a  part  of  said  lots  6  and  7 
as  claimed  by  plaintiff.  The  plaintiff  introduced  in  evidence 
in  this  case  the  ofiScial  plat  of  the  land  oflSce,  embracing  the 
lands  involved  in  this  controversy,  which  official  plat  shows 
that  all  of  sec.  1  in  which  said  lots  6  and  7  are  a  part,  was 
surveyed  by  the  government,  and  that  no  island  whatever  is 
shown  in  Snake  river  in  front  of  said  lots.  It  also  appears 
in  this  case,  without  contradiction,  that  the  main  channel  of 
Snake  river  flows  to  the  south  of  what  is  termed  as  Weatherby 
Island,  or  upon  the  opposite  side  of  said  island  from  said  lots 
6  and  7. 
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Under  the  provisions  of  sees.  2395  and  2396  of  the  Rev. 
Stat,  of  the  United  States  (U.  S.  Comp.  Stat.  1901.  pp.  1471- 
1473),  it  is  provided  that  the  public  lands  shall  be  surveyed 

--into  townships  six  miles  square,  and  each  in  turn  subdivided 
into  thirty-six  sections  of  a  mile  square,  except  where  a  line 
of  an  Indian  Reservation  or  of  the  tracts  of  land  theretofore 
surveyed  or  patented,  or  the  course  of  navigable  rivers  may 
render  this  impracticable;  and  in  that  case,  this  rule  must  be 

'  departed  from  no  further  than  such  particular  circumstances 
require.  The  patent  to  Wm.  McCandless,  the  grantor  of 
plaintiff,  was  for  lots  6  and  7,  sec.  1,  township  8  souths 
range  13  east,  and  lot  6,  sec.  6,  township  8  south,  range  14  east^ 
The  boundary  lines  for  lots  6  and  7,  sec.  1,  are  not  set  out  in 
the  patent,  but  reference  is  made  to  the  oflScial  plat  of  the 
survey  of  said  lands  for  identification  of  the  land  granted^ 
thereby  adopting  the  plat  as  a  part  of  the  instrument.  The 
patent  reads,  ''according  to  the  official  plat  of  the  survey 
returned  to  the  general  land  office  by  the  surveyor  general.'* 
By  referring  to  the  official  plat  marked  in  this  case  as  "Plain- 
tiff's Exhibit  4,"  we  find  that  all  the  lands  bounding  lots 
6  and  7,  covered  by  said  patent,  are  straight  except  the  line 
bordering  on  Snake  river. 

It  has  always  been  the  policy  of  the  government,  as  we 
understand  it,  where  lands  front  upon  navigable  streams,  to 
measure  the  price  of  the  lands  conveyed  by  the  quantity  of 
upland  granted,  and  to  require  no  payment  for  lands  covered 
by  the  waters  of  streams  or  lakes,  and  for  the  purpose  of 
ascertaining  the  quantity  of  upland  to  be  paid  for,  a  line 
meandering  the  margin  of  such  waters  is  run,  and,  where 
this  is  the  purpose  of  running  such  a  meandering  line,  it  is 
not  regarded  as  a  boundary  line,  but  only  points  out  the 
sinuosities  of  the  bank,  for  the  purpose  of  arriving  at  the 
area  of  land  to  be  paid  for.  {Johnson  v.  Burst,  10  Ida.  308, 
77  Pac.  784;  Railroad  Co.  v.  Schumteir,  7  Wall.  272, 19  L.  ed. 
74;  Hardin  v.  Jordan,  140  U.  S.  371-380, 11  Sup.  Ct.  808,  35  L. 
cd.  428;  Borne  v.  Smith,  159  U.  S.  40-43, 15  Sup.  Ct.  988,  40  L. 
ed.  68.)  The  evidence  in  this  case  clearly  shows  that  the  body 
of  land  designated  in  the  record  as  Weatherby  Island,  at  ordi- 
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nary  high-water  season,  is  entirely  surrounded  by  water,  and 
at  low-water  season,  the  water  of  said  Snake  river  passes  en- 
tirely around  the  south  border  of  said  island,  in  the  main  chan- 
nel of  said  stream,  as  a  result  of  which  the  high-water  line  of 
said  Snake  river  is  along  the  rim  rock  to  the  north  boundary 
line  of  said  island.  This  line,  the  respondents  contend,  is 
the  south  boundary  line  of  said  lots  6  and  7  as  owned  by  the 
plaintiff,  and  with  this  contention  the  trial  court  agreed. 

Counsel  for  both  appellant  and  respondents  cite  the  case 
of  Johnson  v.  Hurst,  10  Ida.  308,  77  Pac.  784,  as  authority 
sustaining  their  respective  positions.  An  examination  of 
that  case,  however,  at  once  discloses  the  fact  that  it  has  no 
bearing  upon  this  particular  question.  In  Johnson  v.  Hurst, 
the  question  decided  by  this  court  was  as  to  whom  land  lying 
between  the  meander  line  of  a  stream  and  the  water  line  be- 
longed, and  this  court  held  that  where  it  appeared  from  the 
notes  of  the  official  plats  that  all  the  lands  within  the  legal 
subdivision,  as  directed  to  be  surveyed  by  the  United  States 
statutes,  had  been  returned  as  surveyed,  and  the  remainder 
of  those  subdivisions  are  shown  to  be  the  waters  of  a  navigable 
stream,  that  the  grantees  to  lots  or  fractional  subdivisions 
abutting  on  the  meander  line  take  title  to  the  stream. 

In  the  case  at  bar,  however,  the  question  of  title  to  the 
land  between  the  meander  line  and  the  stream  does  not  arise. 
The  record  in  this  case  shows  that  the  field-notes  were  intro- 
duced in  evidence,  but  they  were  not  brought  to  this  court  by 
the  record.  As  stated  above,  the  plat  showing  the  government 
survey  of  sec.  1  shows  that  the  land  not  occupied  by  the 
Snake  river  was  surveyed  and  there  does  not  appear  to  be  any 
island  in  Snake  river  in  front  of  lots  6  and  7  in  said  section. 
The  defendants,  however,  introduced  in  evidence  a  plat  and 
survey  of  said  sec.  1,  made  by  one  John  Koets,  county  sur- 
veyor of  Lincoln  county,  in  which  is  shown  an  island  consist- 
ing of  twenty-five  acres  lying  in  Snake  river,  mostly  in  front 
of  said  lots  6  and  7  in  said  sec.  1.  This  witness  testifies  that 
a  rim  of  rock  to  the  north  of  said  island  was  the  north  bank 
of  Snake  river,  and  that  while  lot  6  is  designated  on  the  gov- 
ernment plat  as  containing  26.55  acre£',  yet  if  said  lot  ex- 
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tends  down  to  the  north  bank  of  Snake  river,  which  he  fixes 
as  the  rim-roek,  there  are  48^  acres  in  said  lot  6,  or  8.5  acres 
more  than  a  complete  forty,  and  that  while  the  government 
plat  shows  17.85  acres  in  lot  7,  he  found  in  fact  18.5  acres. 
In  other  words,  according  to  the  government  plat,  there  were 
44.4  acres  in  said  lots  6  and  7,  while  by  actual  survey  he  found 
there  to  be  67  acres  in  said  lots  6  and  7,  and  that  there  are 
25  acres  in  the  island,  which,  if  it  belongs  to  the  plaintiff, 
would  give  plaintiff  92  acres  of  land,  or  47.6  acres  more  than 
is  shown  on  the  government  plat.  This  witness  also  testifies 
that  there  is  a  small  neck  of  land  extending  from  the  island 
out  across  the  north  channel  of  said  Snake  river  to  the  main 
land,  an  average  width  of  twenty  feet,  and  that  the  water 
of  said  Snake  river  could  get  around  the  end  of  the  neck  or 
tongue  at  ordinary  high  water,  and  thus  entirely  surround 
said  island  with  the  waters  of  Snake  river;  that  Eiley  creek 
flows  over  the  rim-rock  near  the  boundary  line  between  lots 
6  and  7,  the  waters  of  which  empty  into  this  north  channel  of 
Snake  river,  and  during  the  low-water  season  the  water  flows 
east  into  the  waters  of  Snake  river  and  then  around  the  south 
boundary  line  of  said  island,  and  that  the  tongue  or  neck  re- 
ferred to  as  extending  from  the  island  toward  the  main  land 
is  immediately  west  of  the  mouth  of  said  Biley  creek,  and 
immediately  below  this  neck  or  tongue  are  springs  from  which 
water  rises  and  flows  west  into  the  waters  of  Snake  river.  We 
have  recited  these  facts  to  show  the  true  condition  of  the 
premises. 

It  can  serve  no  purpose  in  this  opinion  for  this  court  to 
review  the  decisions  under  the  common  law  as  to  the  bound- 
aries of  lands  lying  upon  navigable  waters.  It  is  sufficient, 
'  however,  to  state  that  at  common  law  a  conveyance  of  land 
bounded  upon  a  river  or  stream  in  which  the  tide  does  not  ebb 
or  flow,  though  navigable  in  fact,  is  presumed  to  carry  title 
-to  the  thread  of  the  stream.  (5  Cyc.  895 ;  Famham  on  Water 
and  Water  Rights,  vol.  1,  sec.  50;  4  Am.  &  Eng.  Ency.  of 
Law,  2d  ed.,  828.)  And  that  in  the  United  States,  where  the 
test  of  navigability  is  navigability  in  fact,  the  decisions  with 
reference  to  boundaries  of  lands  lying  upon  nontida]^  navig* 
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able  rivers  are  hopelessly  in  conflict.  (5  Cyc.  896.)  Much 
of  the  conflict  in  the  decisions  of  the  various  states  arises  out 
of  the  application  of  the  common  law  to  streams  navigable  in 
fact.  Under  the  common  law,  only  streams  affected  by  the 
ebb  and  flow  of  the  tide  were  deemed  navigable;  while  in  this 
country,  streams  navigable  in  fact  are  navigable  streams.  Ap- 
plying the  common  law,  then,  to  streams  not  affected  by  the 
ebb  and  flow  of  the  tide,  although  navigable  in  fact,  the  ripa- 
rian proprietor  takes  to  the  thread  of  the  stream.  Under  the 
common  law,  the  title  to  the  soil  luider  tide  water  was  in  the, 
king,  his  title  extending  as  far  as  the  sea.  In  nontidal. 
streams,  whether  navigable  or  not,  the  title  to  the  fee  or  bed" 
of  the  stream  was  in  the  riparian  owner,  but  if  the  stream  be 
navigable  in  fact,  the  public  had  an  easement  or  right  of  pas- 
sage over  or  along  such  stream.  Under  the  common  law,  only 
arms  of  the  sea  and  streams  where  the  tide  ebbs  and  flows 
are  deemed  navigable.  Streams  above  tide  water,  although 
navigable  in  fact  at  all  times  or  in  freshets,  were  not  deemed 
navigable  in  law.  To  these,  riparian  proprietors  bounded  on 
or  by  the  river  could  acquire  exclusive  ownership  in  the  soil, 
water  and  fishery,  to  the  middle  thread  of  the  current,  subject, 
however,  to  the  public  easemei^t  of  navigation.  The  conse^l 
quence  of  this  doctrine  is  that  all  grants  bounded  upon  a; 
river  not  navigable  by  the  common  law  entitle  the  grantee  to 
all  islands  lying  between  the  main  land  and  the  center  thread 
of  the  current.  This  was  the  doctrine  announced  by  the  su- 
preme court  of  the  United  States  in  the  case  of  Hardin  v.  Jor- 
dan, 140  U.  S.  371,  11  Sup.  Ct.  808,  35  L.  ed.  428,  wherein 
it  quotes  with  approval  from  Middleton  v.  Pritchard,  4  IlL 
510,  38  Am.  Dec.  112,  as  follows : 

"We  feel  bound  so  to  construe  grants  by  the  government 
according  to  the  principles  of  the  common  law,  unless  the 
government  has  done  some  act  to  qualify  or  exclude  the  right. 
....  The  United  States  have  not  repealed  the  common  law 
as  to  the  interpretation  of  their  own  grants,  or  explained  what 
interpretation  or  limitation  should  be  given  to  or  imposed  upon 
the  terms  of  the  ordinary  conveyance  which  they  use,  except  ' 
in  a  few  special  instances;  but  these  are  left  to  the  principles 
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of  law  and  rules  adopted  by  each  local  government,  where  the 
land  may  lie.  We  have  adopted  the  common  law,  and  must 
therefore  apply  its  principles  to  the  interpretation  of  their 
grant." 

In  vol.  1,  Farnham  on  Water  and  Water  Rights,  at  page 
249,  and  in  5  Cyc,  page  895,  the  authors  have  classified  the 
different  states  which  follow  the  letter  of  the  common  law,  the 
spirit  of  the  common  law,  and  those  refusing  to  follow  the 
common  law.  An  examination  of  the  authorities  of  the  sev- 
eral states  will  at  once  impress  the  reader  with  the  conviction 
that  the  authorities  are  in  a  hopeless  conflict,  and  that  the 
law-writers  are  even  unable  to  determine  accurately  what  the 
several  courts  have  held.  So  it  will  be  seen  that  in  consider- 
ing this  question,  we  are  confronted  with  an  irreconcilable 
conflict  of  the  law.  This  is  the  first  time  this  question 
has  ever  been  presented  to  this  court  for  decision.  What 
rule  this  court  will  adopt  must  depend  upon  what  seems 
to  be  the  most  advantageous  to  the  interest  of  the  public  and 
the  private  citizen  in  this  tiew  state.  Some  states  have  de- 
termined this  matter  by  inserting  a  provision  in  the  constitu- 
tion; others  by  legislative  enactment,  but  most  of  the  states 
have  merely  adopted  the  common  law,  and  by  so  doing  have 
declared  that  the  title  to  the  bed  of  fresh  water  streams  rests 
in  the  riparian  owner.  This  conflict  in  the  decisions  in  var- 
ious states  relating  to  the  title  to  land  under  fresh  water 
streams  has  arisen  from  either  a  failure  to  correctly  compre- 
hend the  common-law  principles  applicable  thereto,  or  a  doubt 
as  to  the  wisdom  of  applying. such  principles. 

Under  the  provisions  of  sec.  18,  Rev.  Stat.,  the  conmion  law 
of  England,  so  far  as  it  is  not  repugnant  to  or  inconsistent 
with  the  constitution  or  laws  of  the  United  States,  in  all  cases 
not  provided  for  in  these  Revised  Statutes,  is  the  rule  of  de- 
cision in  all  the  courts  of  this  state,  unless  the  same  conflicts 
with  the  constitution  or  laws  of  this  state. 

In  the  ease  of  Packer  v.  Bird,  137  U.  S.  661, 11  Sup.  Ct.  210, 
34  L.  ed.  819,  the  supreme  court  of  the  United  States,  speak- 
ing through  Justice  Field,  says: 
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'*The  courts  of  the  United  States  will  construe  the  grants 
of  the  general  government  without  reference  to  the  rules  of 
construction  adopted  by  the  states  for  their  grants ;  but  what- 
ever incidents  or  rights  attach  to  the  ownership  of  property 
conveyed  by  the  government  will  be  determined  by  the  states, 
subject  to  the  condition  that  their  rules  do  not  impair  the 
eflBcacy  of  the  grants  or  the  use  and  enjoyment  of  the  prop- 
erty by  the  grantee.  As  an  incident  of  such  ownership  the 
right  of  the  riparian  owner,  where  the  waters  are  above  the 
influence  of  the  tide,  will  be  limited  according  to  the  law  of 
the  state,  either  to  low  or  high  water  mark,  or  will  extend  to 
the  middle  of  the  stream. "  {Hardin  v.  Jordan,  140  U.  S.  371, 
11  Sup.  Ct.  808,  35  L.  ed.  428.) 

It  appears  from  the  government  plat  to  which  reference  is 
made  in  the  patent  to  plaintiflE's  grantor,  that  the  government 
sold  and  conveyed  all  the  land  in  lots  6  and  7  in  sec.  1,  bounded 
by  the  river  on  the  south,  and  that  no  reservation  whatever 
was  made  in  said  patent.  No  intention  appears  on  the  part 
of  the  government  to  reserve  any  land  lying  between  said  lots 
6  and  7  and  the  river.  The  only  conclusion  that  can  be  drawn] 
from  the  actions  of  the  government  is  that  it  intended  to  pass 
title  to  the  plaintiff's  grantor  to  all  lands  north  of  the  main 
channel  of  said  Snake  river  as  a  part  of  said  lots  6  and  7, 
and  that  the  government  did  not  consider  the  island  in  ques- 
tion in  this  case  of  suflScient  importance  to  reserve  the  samel 
from  said  grant.  {Hardin  v.  Jordan,  supra;  Middleton  v! 
Pritchard,  4  111.  510,  38  Am.  Dec.  112;  McBride  v.  Whitaker, 
65  Neb.  137,  90  N.  W.  966 ;  Lamprey  v.  State,  52  Minn.  181, 
38  Am.  St.  Rep.  541,  53  N.  W.  1139,  18  L.  B.  A.  670;  Butler 
V.  Grand  Rapids,  85  Mich.  246,  24  Am.  St.  Rep.  84,  48  N.  W. 
569;  Home  v.  Smith,  159  U.  S.  36,  15  Sup.  Ct.  988,  40  L.  ed. 
68;  Hanison  v,  Fite,  148  Fed.  781,  78  C.  C.  A.  447.)  This, 
we  think,  is  the  true  doctrine,  unless  sec.  2476,  Rev.  Stat,  of 
the  United  States  (U.  S.  Comp.  Stat.  1901,  p.  1567),  herein* 
after  discussed,  calls  for  a  different  conclusion. 

This  precise  question  arose  in  the  case  of  Chandos  v.  Mack, 
77  Wis.  533,  20  Am.  St.  Rep.  139,  46  N.  W.  803,  10  L.  R.  A. 
207,  and  the  court  says:  ''The  inference  certainly  is  very 
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strong,  when  the  government  leaves  a  small  island  in  a  nav- 
igable river,  lying  between  the  shore  and  middle  of  the  stream^ 
unsurveyed,  and  sells  all  the  surveyed  islands  and  all  the  land 
on  both  sides  of  the  river,  that  it  intends  to  abandon  all  right 
to  such  unsurveyed  island,  and  let  it  pass  to  the  riparian 
owners  of  lands  on  the  river  as  an  incident  to  its  grant." 

This  case  quotes  with  approval  the  case  of  Middleton  v. 
Pritchard,  4  111.  510,  38  Am.  Dec.  112,  in  which  the  supreme 
court  of  Illinois  held:  ''That  when  a  government  grant  is 
made  which  does  not  reserve  a  right  or  interest  that  would 
ordinarily  pass  by-the  rules  of  law,  and  the  government  does 
no  act  which  indicates  an  intention  to  make  such  reservation, 
the  grant  includes  all  that  would  pass  by  it,  if  it  were  a  private 
grant;  and  that  as  the  United  States  has  not  imposed  any 
limitation  upon  its  grant  of  the  land  in  question,  which  was  an 
island  in  the  Mississippi  river,  separated  from  the  adjoining 
land  by  a  slough,  the  title  of  the  riparian  owners  extended  to 
the  thread  of  the  river,  and  included  the  island." 

In  the  case  of  Schurmeir  v.  St,  Paul  &  Pac.  B.  B.  Co.,  10 
Minn.  (82)  59,  88  Am.  Dec.  59,  the  supreme  court  of  that  state 
in  discussing  this  question  says:  ''We  think,  therefore,  that  it 
is  too  clear  to  admit  of  a  reasonable  doubt  that  the  river 
bounds  this  lot  on  one  side.  But  this  being  admitted,  the 
further  question  is  presented,  whether  the  riparian  owner 
takes  to  high-water  or  low-water  mark,  or  to  the  middle  thread 
of  the  stream.  At  common  law,  grants  of  land  bounded  on 
rivers  above  the  tide  water  carry  the  exclusive  right  and  title 
of  the  grantee  to  the  middle  thread  of  the  stream,  unless  an 
intention  on  the  part  of  the  grantor  to  stop  at  the  edge  or 
margin  is  in  some  manner  clearly  indicated;  except  that 
rivers  navigable  in  fact  are  public  highways,  and  the  riparian 
proprietor  holds  subject  to  the  public  easement.  In  this  case 
no  intention  is  in  any  way  indicated  to  limit  the  grant  to  the 
water's  edge,  and  if  the  common-law  rule  prevails  here, 
Roberts,  by  his  purchase,  took  to  the  center  of  the  river,  in- 
cluding the  land  subsequently  surveyed  by  the  government — 
called  Island  No.  11 — and  which  is  now  claimed  by  the  defend- 
ants.   The  common  law  of  England,  so  far  as  it  is  applicable 
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to  our  situation  and  governments,  is  the  law  of  this  country 
in  all  eases  in  which  it  has  not  been  altered  or  rejected  by  stat- 
ute, or  varied  by  local  usage  under  the  sanction  of  judicial  de- 
cisions. (2  Kent  Com.,  27,  28.)  We  think,  in  respect  to  the 
rights  of  riparian  owners,  it  is  as  applicable  to  the  circum- 
stances of  the  people  in  this  country  as  in  England.  .  .  •  • 
We  think  no  reason  can  be  given  why  the  same  rule  should 
not  apply  to  grants  made  by  the  government  that  are  ap- 
plicable to  grants  made  by  individuals." 

This  case  was  affirmed  by  the  supreme  court  of  the  United 
States,  74  U.  S.  272,  19  L.  ed.  74. 

A  very  concise  and  forcible  statement  of  this  question  is 
to  be  found  in  Oavit  v.  Chambers,  3  Ohio,  496,  in  which  the 
court  says:  **It  is,  we  conceive,  vitally  essential  to  the  pub- 
lic peace  and  to  individual  security,  that  there  should  be  dis- 
tinct and  acknowledged  legal  owners  for  both  the  land  and 
water  of  the  country.  This  seems  to  have  been  the  prin- 
ciple upon  which  the  common-law  doctrine  was  originally 
settled,  that  where  a  stream  was  not  subject  to  the  ebb  and 
flow  of  the  tide  it  should  be  deemed  the  property  of  the  owners 
of  the  soil  bounding  upon  its  banks." 

If  the  opposite  rule  be  adopted,  the  court  further  observes : 

"At  what  point  does  the  right  of  the  owner  of  the  adjoining 
lands  terminate  f  On  the  top,  or  at  the  bottom  of  the  bankt 
At  high  or  at  low  water  mark?  Does  his  boundary  recede 
and  advance  with  the  water,  or  is  it  stationary  at  some  point  1 
And  where  is  that  points  Who  gains  by  alluvion,  who  loses 
by  the  direptions  of  the  streams  t  No  satisfactory  rules  can 
he  laid  down,  in  answer  to  these  questions,  if  the  common-law 

doctrine  be  departed  from It  cannot  be  reasonably 

doubted,  that,  if  all  the  beds  of  our  rivers  supposed  to  be 
navigable,  and  treated  as  such  by  the  United  States,  in  selling 
the  lands,  are  to  be  regarded  as  unappropriated  territory,  a 
door  is  opened  for  incalculable  mischiefs.  Intruders  upon  the 
common  waste  would  fall  into  endless  broils  among  themselves, 
and  involve  the  owners  of  the  adjacent  lands  in  controversies 
innumerable.  Stones,  soil,  gravel,  the  right  to  fish,  would  all 
be  subjects  for  individual  scramble,  necessarily  leading  to 
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vir-lence  and  outrajr^.  The  United  States  would  be  little  in- 
terested in  preservinff  either  the  peaee  or  the  property,  and, 
in<ieed.  would  be  powerless  to  do  it,  without  an  interference 
with  the  policy  of  the  state,  as  unsuitable  for  the  Union  to 
exercise,  as  it  would  be  inconvenient,  if  not  dangerous,  to  state 
sovereigmty.  We  do  not  believe  that  it  was  the  intention  of 
the  United  States  to  reserve  an  interest  in  the  bed,  banks,  or 
water  of  the  rivers  in  the  stste.  other  than  the  use  for  naviga- 
tion to  the  public,  which  is  distinctly  in  the  nature  of  an  ease- 
ment, and  all  ^rrants  of  land  upon  such  waters  we  hold  to  have 
been  roade  siibje-t  to  the  rule  of  the  common  law,  which,  in 
this  case,  is  the  plain  rule  of  common  sense.  And  it  is  this: 
He  who  owns  the  lands  upon  both  banks,  owns  the  entire 
river,  subject  only  to  the  easement  of  navigation,  and  he  who 
owns  the  land  upon  one  bank  only,  owns  to  the  middle  of  the 
river,  subject  to  the  same  easement.  This  is  the  rule,  ree- 
oomized  not  only  in  England,  but   in  our  sister  states.'' 

In  the  case  of  Ingraham  v.  Wilkinson,  4  Pick.  268,  16  Am. 
Dec.  342,  the  supreme  court  of  Massachusetts  says: 

"The  question  then  arises,  to  whom  belongs  an  island 
formed  by  a  division  of  the  waters  of  a  river,  where,  but  for 
the  island,  the  borderers  on  the  river  would  meet  each  other 
in  the  middle  of  the  river;  and  this  question  must  be  settled 
by  analogy  to  cases  of  a  similar  nature,  which,  though  they 
may  have  arisen  in  other  countries  under  the  jurisdiction  of 
the  civil  law,  have  nevertheless  been  adopted  by  the  conunon 
law  as  fairly  coming  within  its  general  principles." 

The  court,  after  quoting  at  length  from  the  Code  of  Na- 
poleon and  other  writers,  says: 

''Although  these  wise  provisions  seem  to  be  confined  to  the 
case  of  islands  recently  formed,  the  same  reason  will  extend 
them  to  the  case  of  islands,  the  origin  of  which  cannot  be 
traced,  unless  the  property  in  them  has  been  otherwise  ap- 
propriated according  to  the  rules  of  law;  for  whether  or- 
iginally formed  by  deposits  from  the  water,  or  by  a  sudden 
division  of  the  river,  would  seem  to  be  immaterial,  unless  the 
owner  of  one  side  should  be  able  to  show  that  it  was  created 
by  a  disruption  from  his  land.    According  to  these  principles. 
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therefore,  this  island  belongs  in  severalty  to  these  borderers 
on  each  side  of  the  stream,  if  their  lands  on  the  main  are  co- 
extensive with  the  island ;  if  not,  then  the  owners  of  the  next 
adjoining  lots  will  have  a  right  to  claim  a  portion  of  the  island 
conformable  to  their  lines." 

This  case  was  approved  in  Pratt  v.  Lamson,  2  Allen,  284; 
Hopkins  Academy  v.  Dickenson,  9  Cush.  548 ;  Commonwealth 
V.  Alger,  7  Cush.  97.  In  9  Cush.  548,  a  construction  is  placed 
on  the  case  of  Ingraham  v.  Wilkinson,  and  the  court  says: 

'*It  recognizes  the  rule  of  conunon  law,  that  the  property 
In  the  soil  of  rivers  not  navigable,  subject  to  public  easements, 
belongs  to  those  whose  lands  border  upon  them;  and  from 
this  right  of  property  in  the  soil  in  the  bed  of  the  river  the 
oourt  deduce  the  right  of  property  in  an  island  which  grad- 
ually arises  above  the  surface  and  becomes  valuable  for  use 
SB  land.  Assuming  the  thread  of  the  river  as  it  was  im- 
mediately before  such  island  made  its  appearance,  this  rule 
assigns  the  whole  island,  or  bare  ground  formed  in  the  bed  of 
the  river,  if  it  be  wholly  on  one  side  of  the  thread  of  the 
liver,  to  the  owner  on  that  side;  but  if  it  be  so  situated  that 
it  is  partly  on  one  side  and  partly  on  the  other  of  the  thread 
of  the  river,  it  shall  be  divided  by  such  line  and  held  in 
severalty  by  the  adjacent  proprietors.'' 

Mr.  Famham,  in  discussing  this  question  in  vol.  1,  at  p. 
244,  sa3rs: 

**  There  is,  undoubtedly,  a  perceptible  advantage  in  owning 
land  adjoining  a  navigable  body  of  water.  So  plainly  is  this 
true  that  in  all  new  countries  settlers  locate  upon  such  waters 
before  they  go  further  inland,  and  the  course  of  commercial 
activities  foUows  very  closely  the  lines  of  navigable  waters. 
To  deprive  such  a  settler  of  his  advantage  is  to  take  from  him 
a  portion  of  the  value  of  his  property.  In  addition  to  this 
there  is  a  value  in  the  use  of  the  bed  and  shores  of  the  water 
which  can  be  availed  of  in  subordination  to  the  public  right 
of  navigation,  and  which  is  very  material.  A  forceful  illustra- 
tion  of  this  is  the  fact  that  in  almost  every  instance  when  a 
state  has  established  its  title  as  against  the  riparian  owner, 
it  has  immediately  proceeded  to  grant  the  beds  and  shores, 
Idaho,  VoL  14—37 
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or  a  portion  thereof,  thereby  making  a  revenue  for  its  own 

use When,  in  addition  to  this,  it  is  remembered  that 

the  title,  if  held  to  be  in  the  riparian  owner,  is  subject  to  prac- 
tically the  same  trusts  to  which  it  would  be  subject  if  it 
was  in  the  public,  there  is  no  excuse  for  the  efforts  which 
have  been  made  to  deprive  the  riparian  owner  of  his  ad- 
vantage. The  rule  of  the  common  law  is  definite  and  certain. 
It  has  solved  all  the  problems  for  hundreds  of  years  where 
it  has  been  adopted ;  while  the  opposite  rule  is  indefinite^ 
uncertain  and  a  source  of  prolific  litigation.  By  the  conunon- 
law  rule  the  title  above  tide  water  is.  in  the  riparian  owner, 
subject  to  the  public  use.  Under  that  rule  there  is  no  tempta- 
tion on  the  part  of  the  state  to  interfere  with  the  riparian 
rights  of  the  abutting  owner." 

In  Hardin  v,  Jordan,  140  U.  S.,  at  page  388,  11  Sup.  Ct 
814,  35  L.  ed.  428,  the  court  says: 

**0f  course,  as  already  stated,  there  is  no  question  where 
the  land  abuts  and  bounds  upon  a  fresh-water  stream  or 
river.  In  such  cases  the  law  is  perfectly  plain.  Sir  Mat- 
thew Hale  sayB:  'Fresh  rivers,  of  what  kind  soever,  do  of 
common  right  belong  to  the  owners  of  the  soil  adjacent,  so 
that  the  owners  of  the  one  side  have,  of  common  right,  the 
proprietary  of  the  soil,  and  consequently  of  the  right  of 
fishing,  usque  ad  filum  aquae;  and  the  owners  of  the  other 
side,  the  right  of  soil  or  ownership  and  fishing  unto  the  filum 
aquae  on  their  side.  And,  if  a  man  be  owner  of  the  land 
of  both  sides,  in  common  presumption,  he  is  owner  of  the 
whole  river,  and  hath  the  right  of  fishing  according  to  the 
extent  of  his  land  in  length.'     (De  Jure  Maris,  Pt.  I,  chap^ 

I.)" 

'  But  it  is  useless  to  pursue  this  inquiry  further.  The  au- 
thorities are  in  conflict,  and  the  better  reason  we  think  is 
with  the  contention  that  the  riparian  owner  takes  title  to  the 
thread  of  the  stream,  both  in  navigable  and  non-navigable 
rivers,  subject  to  an  easement  for  the  use  of  the  public. 

The  supreme  court  of  Michigan  in  the  case  of  Ooff  v.  Cougle,, 
118  Mich.  307,  76  N.  W.  489,  42  L.  B.  A.  161,  says: 
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"The  court  left  the  question  to  the  jury  to  determine 
whether  or  not  there  was  an  island  in  the  river,  and  the 
jury  must  have  found  that  there  was;  so  that  question  must 
be  taken  as  settled,  that  there  was  an  island  in  fact.  But, 
so  far  as  the  record  shows,  there  was  no  island  there  which 
had  been  recognized  by  the  government  as  such,  and  which 
was  no  part  of  the  main  land.  The  deeds  to  defendant  con- 
veyed to  him  the  lands  in  controversy,  unless  the  south  chan- 
nel is  treated  as  the  Clinton  river  within  the  meaning  of  the 
deeds.  The  deeds  cannot  be  so  construed,  as  even  upon 
meandered  streams  the  lands  extend  to  the  middle  thread; 
and  it  appears  that  the  north  channel  is  the  main  channel, 
so  that  defendant's  deeds  conveyed  land  extending  to  the 
middle  of  the  main  channel." 

To  this  case  is  attached  a  very  exhaustive  note  treating 
this  entire  subject,  and  classifying  the  cases  as  to  their  re- 
spective holdings  upon  this  question.     The  annotator  says: 

"The  common-law  rule  that  the  title  to  nontidal  rivers  is 
in  the  riparian  owner  has  the  presumption  that  it  is  the  rule 
of  common  sense  behind  it,  because  it  has  survived  the  test 
of  time.  Moreover,  it  has  the  advantage  of  certainty.  No 
other  rule  will  determine  with  certainty  where  the  title  is. 
But  when  it  is  considered  that  the  riparian  owner  has  a  right 
of  access  to  waters,  the  title  to  the  beds  of  which  is  in  the 
state  {State  ex  rel,  Denny  v.  Bridges,  19  Wash.  44,  52  Pac. 
326,  40  L.  B.  A.  593),  and  that  the  state  has  control  of  navi- 
gable waters  although  the  title  to  the  bed  is  in  the  riparian 
owner,  it  would  seem  that  it  made  little  diflference  which  rule 
was  followed.'* 

To  hold  in  this  case  that  the  plaintiflE  under  his  grant 
from  the  government  took  title  only  to  high-water  mark,  and 
that  between  high  and  low  water  mark  there  is  a  body  of 
unsurveyed  land  which  was  not  included  in  his  grant,  be- 
cause it  was  an  island,  or  in  excess  of  his  grant,  would  the 
public  suffer  or  be  damaged  any  more  than  if  such  unsurveyed 
land  should  afterward  be  surveyed  and  some  other  person 
procure  title  to  the  same?  Either  the  plaintiff's  land  or  the 
land  of  such  other  person  would  extend  to  low-water  mark 
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or  t}jt  ttr*sid  cf  the  itreazx  «cd  if  we  iMld.  as  eontended 
Ij  p^7-'.r.-!'^r."ji.  tLit  Sc^ke  rircr  to  higik-nter  naik  is  a 
j::;r.:*  t.r'TiT,  we  are  iniAtle  to  diKoiq  airr  theory  or 
rea.v.c  -ir'.n  vhlrh  to  fo^icd  an  opinioii  that  tke  pablie  would 
be  w^rffiii  and  pro:r*rted  anj  E-:re  than  to  hold  that  the  island 
in  iH:.ntroT<er97  is  a  part  of  lots  €  and  7  as  eontended  by  ap- 
p^II^nt.  If  the  riparian  owner  owns  the  land  onlj  to  high- 
wa^er  mark,  in  manj  instan<?«B  in  this  state  large  bodies  of 
l^nd  will  be  fonnd  betweoi  high  and  law  water  mark,  which 
will  be  subject  to  disposition  bj  either  the  state  or  the  national 
govemment,  as  it  is  the  policy  of  the  goremment  to  en- 
eoorage  indiTidnal  ownership  in  its  lands  and  not  to  reserye 
title  in  the  state.  If  sneh  land  woold  be  sobjeet  to  location 
by  another,  sneh  locator  would  take  title  eitiier  to  low-water 
mark,  or  the  thread  of  the  stream,  and  if  to  the  thread  of  the 
stream,  the  same  objection  eoold  be  urged  against  the  owner 
as  against  the  appellant  in  this  easSL  But  we  are  unable  to 
discover  upon  what  theory  title  passed  fn»n  the  national 
government  to  the  state. 

Our  attention  has  not  been  called  to  any  act  of  Congresi 
which  seems  to  indicate  a  grant  from  the  national  government 
to  the  state,  and  if  title  did  not  pass  to  the  state,  then  it  is 
apparent  that  the  title  to  the  land  between  high-water  mark 
and  the  thread  of  the  stream  did  pass  to  tiie  riparian 
owner  or  waa  reserved  in  the  national  government  In  this 
case  the  national  government  made  no  such  reservation.  The 
patent  to  the  plaintiff's  grantor  passed  all  land  bounded  by 
Snake  river  on  the  south  in  lots  6  and  7,  sec  L 

Counsel  for  respondent  also  contends  that  under  the  pro* 
visions  of  the  U.  S.  Rev.  Stat.,  sec.  2476  (U.  S.  Comp.  Stat 
1901,  p.  1567),  all  navigable  rivers  are  reserved  as  public 
highways,  and  because  of  such  reservation,  title  could  not  pass 
to  the  riparian  owner  only  to  high-water  mark,  as  the  re- 
mainder of  the  bed  of  the  stream  is  reserved  as  a  public 
highway.    This  section  reads  as  follows: 

**A11  navigable  rivers  within  the  territory  occupied  by  the 
public  lands  shall  remain  and  be  deemed  public  highway, 
and  in  all  cases  where  the  opposite  banks  of  any  streams  not 
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navigable,  belong  to  different  persons,  the  stream  and  the  bed 
thereof  shall  become  common  to  both.'' 

It  will  be  observed  that  this  section  reserves  the  waters 
of  a  stream  as  a  public  highway,  bnt  recognizes  that  the  bed 
of  the  stream  belongs  to  the  riparian  proprietors. 

In  Schurmeier  v.  8t  Paul  <fe  Pac.  B.  B,  Co.,  supra,  the 
court  says: 

**This  act  of  Congress  provides  that  all  navigable  rivers 
within  the  territory  to  be  disposed  of  by  virtue  of  that  act, 
shall  be  deemed  'to  be  and  remain  public  highways.'  At 
common  law,  rivers  navigable  in  fact  are  public  highways,; 
and  the  riparian  owner  holds  subject  to  the  public  easement. 
This  act  of  Congress,  therefore,  is  merely  a  declaration  or 
afSrmance  of  the  common  law,  and  not  a  modification  of  it. 
The  fact  that  these  rivers  are,  and  must  remain,  public  high* 
ways,  is  not  at  all  inconsistent  with  the  view  that  riparian 
owners  have  the  fee  of  the  bed  of  the  stream." 

In  discussing  this  question  in  Braxon  v.  Bressler,  64  111.  488, 
the  court  says: 

"The  meaning  of  the  act  of  Congress  declaring  that  all 
navigable  streams  within  the  territory  to  be  disposed  of 
should  be  deemed  to  be  and  remain  public  highways  is  that  the 
river,  navigable  in  fact,  should  be  subject  to  the  public 
easement;  that  the  public  should  enjoy  its  free  and  uninter- 
rupted navigation,  unobstructed  by  dams,  bridges  or  other 
structures  which  might  materially  impede  its  commerce ;  that 
it  should  be  a  common  highway  for  every  vessel  which  might 
float  upon  its  waters.  The  intention  of  Congress  was  only 
to  reserve  the  use  of  the  river.  This  the  public  could  possess 
without  interference  with  the  riparian  owner,  and  the  latter 
coidd  have  his  right  to  the  bed  of  the  stream  without  inter- 
ference with  the  jus  publicum.  The  peace  of  society  and 
the  security  of  personal  rights  demand  the  legal  recognition 
of  ownership  of  the  beds  of  the  streams  within  the  states, 
as  well  as  the  water.  He  should  have  the  right  to  protect  the 
bed  of  the  stream  from  individual  trespasses.  The  opposite 
view  vests  the  fee  in  the  United  States,  and  makes  it  the 
proprietor  of  every  navigable  stream  in  the  state.    Its  inter- 


Digitized  by 


Google 


552  JoHXaox  r.  Johxson.  [14  Idaho, 

Opiiic'ii  of  tb©  Court — Strwut,  J. 

pa?:t:''»n  in  the  pniK^ution  of  trespaases  would  be  an  inter- 
m^^  W.TLZ  with  the  p^^Iicr  of  the  state,  and  would  be  perilous 
to  its  i*i'T*Te:£n3tj.  The  common-law  mle  would  best  sub- 
aerre  the  puVlie  p^oe  and  protect  from  violence." 

Sciine  c»i:^:ct  in  the  authorities  arises  out  of  the  question 
88  to  wh'^t  are  navizab^e  streams.  Applying  strictly  the  rule 
generally  applied  by  c<»urts  as  a  test  of  navigability,  perhaps 
all  of  the  streams  in  this  state  would  be  non-navigable. 
But  we  do  not  deem  it  wise  to  apply  the  same  test  in  deter- 
minintr  the  navigability  of  a  stream.  In  the  case  of  Harrison 
V.  Fife,  14S  Fed.  781,  78  C.  C.  A.  447,  the  court  says: 

**To  meet  the  test  of  navigability  as  understood  in  the 
American  law,  a  watercourse  ahould  be  susceptible  of  use 
for  purposes  of  commerce  or  possess  a  capacity  for  valuable 
floatage  in  the  transportation  to  market  of  the  products  of 
the  country  through  which  it  runs.  It  should  be  of  prac- 
tical usefulness  to  the  public  as  a  public  highway  in  itB 
natural  state  and  without  the  aid  of  artificial  means.  A 
theoretical  or  potential  navigability,  or  one  that  is  temporary, 
precarious  and  unprofitable,  is  not  sufficient.  While  the 
navigable  quality  of  a  watercourse  need  not  be  continuous, 
yet  it  should  continue  long  enough  to  be  useful  and  valuable 
in  transportation;  and  the  fluctuations  should  come  regu- 
larly with  the  seasons,  so  that  the  period  of  navigability 
may  be  depended  upon.  Mere  depth  of  water,  without  prof- 
itable utility,  will  not  render  a  watercourse  navigable  in  the 
legal  sense  so  as  to  subject  it  to  public  servitude,  nor  will 
the  fact  that  it  is  sufficient  for  pleasure  boating  or  to  enable 
hunters  or  fishermen  to  float  their  skiffs  or  canoes.  To  be 
navigable,  a  watercourse  must  have  a  useful  capacity  as  a 
public  highway  of  transportation." 

If  this  test  be  applied  to  streams  of  this  state,  they  would 
all  no  doubt  fail  to  come  up  to  the  standard  thus  fixed,  of 
navigability.  But  we  do  not  believe  that  this  test  will  fit 
the  conditions  prevailing  in  this  state,  or  best  serve  the  publio 
in  the  use  made  of  its  streams.  It  is  common  knowledge 
that  most  of  the  streams  of  this  state  rise  in  the  mountains, 
and  are  used  more  generally  for  floating  timber  than  for 
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<5arrying  passengers  or  freight.     This  being  so,  we  deem  it  i 
advisable  to  recognize  as  navigable,  streams  used  either  for 
transporting  freight  or  passengers  by  boats,  or  for  floating, 
lumber,  logs,  wood  or  any  other  product  to  the  market.     The 
<5orrect  rule,  we  think,  is  stated  in  Black's  Pomeroy  on  Water 
Bights,  sec.  218,  as  follows: 

*'In  those  states  where  lumbering  is  a  principal  industrial 
interest,  it  has  been  found  necessary  to  establish  a  new  rule 
in  respect  to  the  use  of  the  streams,  which  is  not  founded 
upon  any  principle  or  precedent  of  the  common  law,  but  solely 
upon  the  local  exigencies  and  customs.  This  rule  is,  that  a 
fresh-water  stream  which  is  capable  of  being  used  for  the 
purpose  of  floating  down  logs  to  the  mills  or  to  market,  al- 
though it  may  be  too  small  to  admit  of  navigation,  is  'naviga- 
ble' (or  more  properly  'floatable')  and  a  public  highway,  in 
the  sense  that  the  general  public  have  an  easement  of  passage 
-over  it  for  that  purpose,  though  the  title  to  the  bed  of  the 
stream  may  remain  in  the  riparian  owners,  subject  to  such 
public  easement." 

We  believe,  therefore,  the  conditions  prevailing  in  this 
state  fully  justify  this  court  in  holding  many  streams  to  be 
navigable  which,  under  the  decisions  of  other  states  would  be 
non-navigable,  and  that  this  court  is  fully  warranted  in  ap- 
plying the  principle  of  riparian  ownership,  as  applied  in  many 
states  to  non-navigable  rivers,  to  what  we  term  navigable 
rivers.  The  fact  that  navigable  rivers  are  reserved  as  public 
highways,  in  no  way  interferes  with  the  legal  doctrine  that 
the  riparian  owner  takes  to  the  thread  of  the  stream.  Snake 
river  being  a  navigable  river  is  a  public  highway,  and  sub- 
ject to  the  use  of  the  public,  not  only  to  low-water  mark, 
but  to  high-water  mark,  and  the  riparian  owner  can  in  no 
way  interfere  with  this  use.  In  the  case  of  Powell  v.  Spring^ 
ston  Lumber  Co,,  12  Ida.  723,  88  Pac.  97,  this  court,  through 
Justice  Ailshie,  says : 

**  Navigable  streams  are  public  highways  over  which  every 
•citizen  has  a  natural  right  to  carry  commerce,  whether  it  be  by 
boats  or  the  simple  floating  of  logs.  The  appellant  has  an 
undoubted  right  to  float  his  logs  and  timber  down  the  Coeur 
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d'Alene  river,  but  in  doing  so,  he  must  have  due  consideration 
and  reasonable  care  for  the  equal  right  of  defendant." 
Again,  **the  right  of  a  riparian  owner  to  use  a  stream 
implies  the  necessity  as  well  as  right  to  pass  from  the  shore 
to  the  navigable  waters  of  the  stream,  and  this  in  turn  must 
require  some  effective  means  or  medium  by  which  to  reach 
such  point  for  loading  or  unloading  the  commercial  and 
floatable  commodity."     (People  v.  Out  chess,  48  Barb.  656.) 

Most  of  the  streams  in  this  state  have  their  origin  in  the 
mountains,  and  are  fed  from  springs  and  the  melting  snows, 
and  it  is  common  knowledge  to  all  that  the  rise  and  fall  of 
such  streams  is  often  very  sudden  and  decided;  that  within  # 
a  few  hours  or  days,  at  most,  many  of  the  streams  which 
in  ordinary  times  are  but  a  few  feet  in  width,  in  times  of  high 
water  are  many  hundred  feet  wide;  that  during  high-water 
many  acres  are  covered  by  the  waters  of  said  streams,  which, 
during  the  greater  portion  of  the  year  are  rich  agricultural 
lands  and  very  productive;  that  to  reserve  to  the  state  or  na- 
tional government  the  lands  covered  during  high-water  sea- 
sons, and  limit  the  riparian  owner  to  the  high-water  bank, 
would  in  many  instances  take  away  from  the  riparian  owner 
the  most  valuable  portions  of  his  landed  interest,  and  deny  him 
the  right  of  access  to  the  water  of  such  streams.  To  thus 
limit  the  boundary  lines  of  the  riparian  owner  would  take 
away  without  compensation  large  bodies  of  land  upon  which 
valuable  improvements  have  been  made,  and  upon  which  many 
people  depend  for  a  livelihood,  and  which  is  the  source  of 
much  of  the  wealth  of  this  state.  It  would  fix  as  the  boundary 
line  of  the  riparian  proprietor,  a  line  of  uncertainty  which 
might  shift  and  change  as  the  high  and  low  water  seasons 
change,  and  which  would  result  in  endless  litigation  and  un- 
certainty. As  stated  by  the  court  in  Lamprey  v.  State,  52 
Minn.  181,  38  Am.  St.  Rep.  541,  53  N,  W.  1139,  18  L.  B.  A. 
670. 

*'The  incalculable  mischiefs  that  would  follow  if  the  ripar- 
ian owner  was  liable  to  be  cut  off  from  access  to  the  water, 
and  another  owner  sandwiched  in  between  him  and  it,  when- 
ever the  water  line  had  been  changed  by  accretions  and  relio» 
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tions,  arc  self-evident,  and  have  been  frequently  animadverted 
on  by  the  courts.    These  considerations  certainly  apply  to 

riparian  ownership  on  lakes  as  well  as  on  streams 

The  owners  of  lands  bordering  on  them  have  often  bought 
with  reference  to  access  to  the  water,  which  usually  consti- 
tutes an  important  element  in  the  value  and  desirability  of 
the  land.  If  the  rule  contended  for  by  the  appellants  is  to 
prevail,  it  would  simply  open  the  door  for  prowling  specula- 
tors to  step  in  and  acquire  title  from  the  state  to  any  relic* 
tions  produced  in  the  course  of  time  by  the  recession  of  the 
water,  and  thus  deprive  the  owner  of  the  original  shore  es- 
tate of  all  riparian  rights,  including  that  of  access  to  the 
water.  The  endless  litigation  over  the  location  of  the  or- 
iginal water  lines,  and  the  grievous  practical  injustice  to  the 
owner  of  the  original  riparian  estate,  that  would  follow,  would, 
of  themselves,  be  a  sufficient  reason  for  refusing  to  adopt  any 
such  doctrine.  That  the  state  would  never  derive  any  con- 
siderable pecuniary  benefit — certainly  none  that  would  at  all 
compensate  for  the  attendant  evils — ^we  may,  in  the  light  of 
experience,  safely  assume.  Our  conclusion,  therefore,  is  that 
upon  both  principle  and  authority,  as  well  as  considerations  of 
public  policy,  the  common  law  is  that  the  same  rules  as  to 
riparian  rights  which  apply  to  streamis  apply  also  to  lakes 
and  other  bodies  of  still  water." 

These  reasons  so  forcibly  stated  by  the  author,  in  our  judg- 
ment, are  unanswerable  when  applied  to  the  streams  of  this 
state,  and  to  adopt  a  different  doctrine  would,  in  our  judg- 
ment, lead  to  incalculable  injury,  not  only  to  the  property 
owner,  but  to  the  public  at  large.  Counsel  for  respondent, 
however,  contends  that  it  would  be  an  injustice  in  this  case 
to  hold  that  the  island  in  controversy  was  a  part  of  lots  6  and 
7,  because  by  so  doing  there  would  pass  to  appellant  under 
his  patent  92  acres  of  land,  when  as  shown  upon  the  govern- 
ment plat,  there  was  only  44.40  acres  in  said  lots  6  and  7. 
But -under  said  patent,  the  patentee  took  to  the  stream,  and 
the  fact  that  upon  the  plat  there  is  shown  to  be  26.55  acres 
in  lot  6,  and  17.85  acres  in  lot  7,  established  only  one  thing  and 
nothing  more,  and  that  is  that  in  issuing  said  patent,  the 
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government  required  the  patentee  to  pay  only  for  the  land 
as  marked  on  said  plat.  But  it  is  no  evidence  that  more  land 
would  not  pass  by  said  grant.  Justice  Ailshie,  speaking  for 
the  court  on  a  similar  subject,  in  Johnson  v.  Hursts  10  Ida. 
308,  77  Pac.  784,  in  effect  holds  that  so  far  as  the  government 
is  concerned,  and  the  general  land  ofRce  which  represents 
that  branch  of  the  government,  all  of  the  lands  lying  within 
sec.  1,  including  lots  6  and  7,  have  been  surveyed  and  re- 
turned to  the  land  office,  and  the  lands  therein  contained  have 
been  thrown  on  the  market  for  settlement  and  sale.  No  other 
survey  has  ever  been  made  by  or  on  account  of  the  govern- 
ment, and  the  government  has  at  no  time  complained  of  the 
appellant  having  or  occupying  more  land  than  belongs  to  him, 
nor  has  it  ever  asserted  any  right  to  any  part  thereof.  And 
the  court  says: 

**  We  know  of  no  principle  of  law  whereby  any  third  party 
can  now  be  heard  to  complain.  If  the  government  has  parted 
with  a  larger  acreage  than  it  received  pay  for,  that  fact  can- 
not concern  the  defendant  or  any  other  third  person  who  does 
not  claim  title  from  the  government.  Indeed,  there  is  doubt 
if  the  government  itself  under  the  facts  in  this  case,  could 
now  be  heard  to  question  the  plaintiff's  title,  but  with  that 
issue  we  have  nothing  to  do  in  this  case." 

In  the  case  of  Mitchell  v.  Smale,  140  U.  S.  406,  11  Sup.  Ct. 
819,  35  L.  ed.  442,  the  supreme  court  of  the  United  States 
sustained  the  title  of  a  riparian  owner  to  25  acres  between 
the  meander  line  and  the  water  line,  when  the  patent  called 
for  only  a  fractional  one-quarter  section  containing  4.53 
acres.  In  the  case  of  Sherwin  v.  Butzer,  97  Minn.  252,  106 
N.  W.  1046,  the  supreme  court  of  that  state  sustained  the 
title  of  a  riparian  owner  to  143.93  acres  between  the  meander 
line  and  the  lake  in  a  different  section,  where  his  patent 
called  for  68.6  acres.  In  opposition  to  this  view,  however,  the 
respondent  calls  our  attention  to  the  leading  case  of  Home  v. 
Smith,  159  U.  S.  40,  15  Sup.  Ct.  988,  40  L.  ed.  68,  in  which 
the  supreme  court  of  the  United  States  held:  ** Where  the 
meander  line  of  a  government  survey  was  really  a  mile  or 
more  from  the  main  waters  of  a  river  and  the  water  line  of 
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a  bayou  opening  into  the  river  was  intended  as  a  real  bound- 
ary, the  patent  describing  the  land  by  the  number  of  the  sec- 
tions and  its  quantity  as  170  acres,  will  not  convey  a  strip  of 
unsurveyed  land  of  a  mile  or  more  in  width  containing  700 
acres  between  the  bayou  and  the  river,  although  the  official 
plat  names  a  river  as  the  boundary  of  the  survey."  This 
decision,  however,  is  based  upon  the  fact  that  the  land  was  in 
different  sections  from  the  land  described  in  the  patent,  and 
the  fact  that  a  large  body  of  land  was  omitted  from  the  sur- 
vey satisfied  the  court  that  a  mistake  had  been  made.  The 
facts  in  that  case,  however,  are  not  applicable  to  the  case  un- 
der consideration,  as  here  the  government  is  not  complaining, 
and  it  does  not  appear  that  any  mistake  was  made  or  that 
any  fraud  would  be  perpetrated  upon  the  government  if  the 
survey  as  shown  by  the  official  plat  be  sustained.  In  the  case 
at  bar  the  land  in  controversy  is  in  the  same  section  as  the 
land  patented  to  the  grantor  of  appellant,  and  partly  in  the 
8ame  legal  subdivision  as  lot  7,  the  remainder  being  in  the 
forty  acre  tract  south  of  lot  6.  So  applying  the  rule  adhered 
to  in  Home  v.  Smith,  supra,  and  many  cases  cited  by  re- 
spondents, it  does  not  apply  in  this  case.  Here  the  land  in 
controversy  is  in  the  same  section  as  the  land  patented;  the 
thread  of  the  stream  is  in  the  same  section;  the  acreage 
patented  and  the  land  claimed  are  not  so  disproportionate  in 
size  as  to  indicate  that  the  island  was  not  intended  to  be 
covered  by  the  survey. 

In  the  answer  in  this  case,  the  defendants  set  up  title  by 
adverse  possession,  but  the  court  made  no  finding  upon  that 
issue.  The  transcript  discloses  that  after  the  respondents  had 
offered  certain  evidence  with  reference  to  the  defendants'  pos- 
session of  said  property,  the  plaintiff  offered  evidence  in  re- 
lation thereto,  which  was  disallowed  by  the  court.  Had  the 
court  made  a  finding  in  favor  of  the  defendants  on  this  issue, 
the  refusal  to  allow  plaintiff  to  introduce  evidence  on  that 
issue  would  have  been  error.  But  inasmuch  as  the  court  made 
no  finding  on  this  question,  the  plaintiff  was  not  harmed  there- 
by. 
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We  are  therefore  of  the  opinion  that  the  court  erred  in 
holding  that  lots  6  and  7  claimed  by  the  plaintiff  extended 
only  to  the  north  water  line  of  Snake  river,  which  is  at  the 
base  or  foot  of  said  bluff  or  rim-rock,  and  that  the  def endant, 
Walter  Gridley,  is  the  owner  of  the  unsurveyed  tract  of  land 
known  as  Weatherby  Island  in  sec.  1,  township  8  south,  of 
range  13  east;  and  in  holding  that  said  island  nor  any  part 
thereof  is^not  included  in  said  lots  owned  by  the  plaintiff, 
and  erred  in  entering  judgment  for  the  respondents.  The 
judgment,  therefore,  will  be  reversed  and  a  new  trial  ordered 
as  to  the  defense  of  the  statute  of  limitations  and  adverse 
possession.    Costs  awarded  to  appellant. 

Ailshie,  C.  J.,  concurs. 

Sullivan,  J.,  dissents. 

SULLIVAN,  J.,  Dissenting. — ^I  am  unable  to  concur  with 
the  majority  of  the  court  in  the  main  principle  of  law  involved 
in  this  case,  and  would  merely  dissent  without  expressing 
my  views  if  I  did  not  consider  that  the  rule  of  law  applied 
to  navigable  streams  of  this  state  was  so  at  variance  with  the 
rule  as  laid  down  by  the  supreme  court  of  the  United  States 
and  the  supreme  courts  of  the  Pacific  Coast  states  and  many 
other  of  the  leading  states  of  this  country.  As  I  view  it,  the 
rule  laid  down  is  so  at  variance  with  the  best  interests  and 
rights  of  the  people  of  the  state  and  contrary  to  the  decisions 
of  so  many  of  the  courts  of  last  resort  of  many  of  the  states, 
that  I  cannot  permit  the  decision  to  go  unchallenged  and  with- 
out  entering  my  earnest  protest  against  the  doctrine  therein 
laid  down,  which  I  think  is  contrary  to  sound  principles  of 
public  policy. 

The  supreme  court  of  the  United  States  is  the  court  of  last 
resort  for  the  interpretation  of  aU  laws  of  Congress,  and 
that  court  has  interpreted  many  of  the  land  laws  of  Congress, 
and  has  declared  and  passed  upon  the  extent  of  the  title  con- 
veyed by  patents  from  the  United  States  to  riparian  owners 
to  lands  bordering  on  navigable  streams  within  the  states  and 
territories,  and  it  would  seem  to  me  that  the  decisions  of  that 
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court  upon  the  question  of  the  extent  of  such  grants  should 
be  accepted  by  this  court,  rather  than  the  views  of  some  of 
our  state  courts  and  the  opinion  of  a  text-book  writer  whose 
practice  and  environment  may  have  led  him  to  express  views 
to  the  effect  that  the  common-law  rule  as  to  navigable  rivers 
is  better  adapted  to  the  wants  of  the  people  of  this  great  na- 
tion, and  ought  to  be  applied  to  our  great  navigable  streams 
and  lakes,  instead  of  the  rule  laid  down  by  the  supreme  court 
of  the  United  States.  I  am  inclined  to  give  greater  weight  to 
the  decisions  of  the  supreme  court  of  the  United  States,  es- 
pecially when  construing  the  extent  of  the  grants  of  the 
United  States  to  purchasers  of  the  public  lands,  than  my  as- 
sociates give  to  them. 

One  of  the  state  court  decisions  recognized  to  be  the  ablest 
on  the  question  of  the  extent  of  the  title  acquired  under  a 
United  States  patent  by  a  settler  on  riparian  lands  is  that 
of  McMantis  v.  Carmichad,  3  Iowa,  1.  That  decision  was  ren- 
dered in  1856,  and  time  has  proven  the  wisdom  of  the  rule 
there  laid  down,  to  wit:  That  the  riparian  owner,  under  a 
grant  from  the  government,  takes  to  high-water  mark  only. 
Gould  in  his  work  on  Waters,  3d  ed.,  sec.  72,  refers  to  that 
case  as  one  of  the  leading  American  authorities  upon  this  sub- 
ject, and  referring  to  other  decisions,  that  authority  in  sec, 
€7  of  said  work  states  that  the  doctrine  that  some  of  the  states 
have  held  with  regard  to  the  private  ownership  of  the  beds 
of  navigable  waters  above  the  tide,  is  at  variance  with  sound 
principles  of  public  policy,  and  the  supreme  court  of  the 
United  States  cites  the  case  of  McManus  v.  Carmichael,  supra, 
as  holding  to  the  correct  rule  and  as  being  consistent  with  the 
sound  principles  of  public  policy. 

In  Barney  v.  Keokuk,  92  U.  S.  324,  24  L.  ed.  224,  this  ques- 
tion was  given  profound  consideration  by  that  great  court. 
The  common-law  doctrine  of  navigable  rivers  and  tide  waters 
was  reviewed.  The  condition  existing  between  the  extent  and 
topography  of  the  small  British  Island  and  that  of  the  great 
American  continent  is  there  commented  on.  The  influence 
of  the  common-law  doctrine  for  two  generations  is  declared  to 
h&ve  excluded  the  admiralty  jurisdiction  from  our  great  rivers 
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▼-ir.*rT  L» -^^  -:.»*  ▼^^«•  hh:  -uter  "inf  wnir:  Qf<fi£nd  that 
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fr  ■;.:•:  r^-^Ko.  f  r  iilit-rmr  i-  ^ni*  iij£  n^  a*i:  ibf  pr  -prietor- 
hi-7  ..f  'li*  :— ^  Li'i  fill  "^^^  re  inj!±  irLT^r^  r.n  ia  ih^  faee 
if  ^LtT  :>••:«.  1.  Ill*  3nij  tr.~r  rif  iLs  ?Tim  kt-r?  sB  idled  on 
1.  ^_li^  7  'i-i-T  t-  'rL2ii'rLir'?'i.~±  Til*  tutrirsLtei.  by-^Mie,  <>^9olete, 
*r»^-,.  ij^f;  fiii,-i.r5-'i  5  •I'rr^**  if  tiip  yryrrrprc  law  in  tlist  r©- 
^Lri  T 1.  i  a^  L.  c  i:  Tlj-Lr-j*  *:  lift  e:cDii5:o5  c»f  this  «Hintry, 
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iLi'jrL  if  zt.c  hl^  if  ibf-  Fii'-Zi*-  Cndt  «s*i«sl.  iac^adinsr  Cah- 
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Jz,  t'li^  t:ii«re  -.f  L:'^ '  i  ^'  Efi'Srt  t,  n r«na.  ibe  scprane  eomt 
r.f  -i,*.  T'r.iT-ei  S:l:^  of-rlLTv-i  thii  tie  beds  and  shores  of 
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ti->  iLlrrri:t  s.  Trrr.j^iTy,  and  ajs:*  d<e-ju>ed  that  the  United 
S:^:-^  L^iS  w^i^>  a'tr-^i-ri  fr:m  extending  its  snrveys  and 
gra::!*  Itv:'^!  tie  lin..:*  of  llzti-Mjtler  mark;  while  my  as- 
tfyi.'n':^  L.Ii  tL^:  sz':h  grarts  do  extend  to  the  thread  of  the 
str-i-i'-,  r-.'^r  ile^?  of  this  dt*jis:on  of  the  supreme  eoort  of  the 
U:->.'ri  .S:<i:es.  It  seems  that  my  a^oeiates  prefer  to  take  the 
v;ev.-5  of  a  t^it-r-c*:.k  writer  and  the  decisions  of  some  of  the 
statffs  that  hare  l-?^n  hampered  by  the  eommon>law  mle  which 
v,'bji  iL'^eiA^l  to  apply  to  a  country  whose  longest  river  is  but 
300  mil'rs  in  len^h,  when  our  own  Snake  river  is  more  than 
l//'0  inil^^  long,  to  the  opinion  of  the  sapreme  ooort  of  the 
Unit/fd  States  as  to  the  extent  of  the  government  grant  to  set- 
tlr^re  on  navigable  streams.  The  supreme  court  in  that  case 
f  urthc'r  declares  that  all  cases  in  which  that  court  has  seemed 
to  bold  to  a  contrary  view  or  doctrine  depended  on  the  local 
laws  of  the  state  where  such  lands  were  situated,  and  my 
associatcH  have  quoted  and  rely  upon  those  cases  from  the  su- 
preme court  of  the  United  States  which  were  decided  and  de- 
pended upon  the  local  laws  of  the  state  from  whence  such 
cuHcs  were  taken,  and  not  upon  the  sound  principles  of  pub- 
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lie  policy,  which  principles .  are  referred  to  in  the  case  of 
Barney  v.  Keokuk.  In  that  decision,  speaking  through  Mr. 
Justice  Bradley,  the  court  said : 

**The  confusion  of  navigable  with  tide  water,  found  in  the 
monuments  of  the  common  law,  long  prevailed  in  this  country, 
notwithstanding  the  broad  differences  existing  between  the 
extent  and  topography  of  the  British  Island  and  that  of  the 
American  continent.  It  had  the  influence  for  two  genera- 
tions of  excluding  the  admiralty  jurisdiction  from  our  great 
rivers  and  inland  seas;  and  under  the  like  influence,  it  laid 
the  foundation  in  many  states  of  doctrines,  with  regard  to 
the  ownership  of  the  soil  in  navigable  waters  above  tide  water, 
at  variance  with  sound  principles  of  public  policy.  Whether, 
as  rules  of  property,  it  would  now  be  safe  to  change  these 
doctrines,  where  they  have  been  applied,  is  for  the  several 
states  themselves  to  determine.  If  they  choose  to  resign  to  the 
riparian  proprietor  rights  which  properly  belong  to  them  in 
their  sovereign  capacity,  it  is  not  for  others  to  raise  objec- 
tions. In  our  view  of  the  subject,  the  correct  principles  were 
laid  down  in  Martin  v.  Waddell,  16  Pet.  367,  10  L.  ed.  997, 
Pollard  V.  Hagan,  3  How.  (U.  S.)  212,  11  L.  ed.  565,  and 
Goodtitle  v,  Kibhe,  9  How.  (U.  S.)  471,  13  L.  ed.  220.  These 
cases  related  to  tide  water,  it  is  true ;  but  they  enunciate  prin- 
ciples which  are  equally  applicable  to  all  navigable  waters. 
And  since  this  court,  in  the  case  of  The  Genesee  Chief,  12 
How.  (U.  S.)  443,  13  L.  ed.  1058,  has  declared  that  the  Great 
Lakes  and  other  navigable  waters  of  the  country,  above,  as 
well  as  below,  the  flow  of  the  tide,  are,  in  the  strictest  sense, 
entitled  to  the  denomination  of  navigable  waters,  and  amen- 
able to  the  admiralty  jurisdiction,  there  seems  to  be  no  sound 
reason  for  adhering  to  the  old  rule  as  to  the  proprietorship  of 
the  beds  and  shores  of  such  waters.  It  properly  belongs  to 
the  states  by  their  inherent  sovereignty,  and  the  United  States 
has  wisely  abstained  from  extending  (if  it  could  extend)  its 
surveys  and  grants  beyond  the  limits  of  high  water.  The  cases 
in  which  this  court  has  seemed  to  hold  a  contrary  view  de- 
pended, as  most  cases  must  depend,  on  the  local  laws  of  the 
fitates  in  which  the  lands  were  situated." 
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In  Shively  v.  Bowlby,  152  U.  S.  1,  14  Sup.  Ct  548,  38  L. 
ed.  331,  which  is  a  very  exhaustive  opinion,  and  refers  to  and 
discusses  numerous  cases  in  regard  to  tide  waters  and  nav- 
igable rivers,  in  referring  to  the  extent  of  grants  by  Congress 
of  portions  of  public  lands  within  a  state  or  territory,  the 
court  said : 

"Grants  by  Congress  of  portions  of  the  public  lands  within 
a  territory  to  settlers  thereon,  though  bordering  on  or  bounded 
by  navigable  waters,  convey,  of  their  own  force,  no  title  or 
right  below  high-water  mark,  and  do  not  impair  the  title  and 
dominion  of  the  future  state  when  created;  but  leave  the 
question  of  the  use  of  the  shores  by  the  owners  of  uplands  to 
the  sovereign  control  of  each  state,  subject  only  to  the  rights 
vested  by  the  constitution  in  the  United  States." 

It  is  there  held  that  the  grants  by  Congress  of  portions  of 
the  public  lands  within  a  state  or  territory  to  settlers  thereon, 
though  bordering  on  or  bounded  by  navigable  waters,  whether 
tide  water  or  not,  convey  of  their  own  force  no  title  or  right 
below  high-water  mark,  and  do  not  impair  the  title  and  do- 
minion of  the  state  to  the  lands  below  high-water  mark.  In 
the  face  of  that  decision,  my  associates  hold  that  such  grants 
go  to  the  center  of  the  navigable  stream,  including  all  islands 
therein. 

In  the  very  celebrated  case  of  the  Illinois  Central  Ry.  Co.  v. 
People  of  the  Slate  of  Illinois,  146  U.  S.  387,  13  Sup.  Ct.  110, 
36  L.  ed.  1018,  regardless  of  the  decisions  of  the  supreme  court 
of  the  state  of  Illinois  in  regard  to  navigable  waters,  the 
United  States  supreme  court  held  that  the  bed  or  soil  of 
navigable  waters  was  held  by  the  people  of  the  state  in  their 
character  as  sovereigns  in  trust  for  public  uses  for  which  they 
are  adapted.  By  an  act  of  the  legislature,  it  had  been  under- 
taken to  deprive  the  state  of  the  fee  and  control  over  the  bed 
and  waters  of  the  harbor  of  Chicago,  and  place  the  same  in 
the  hands  of  a  private  corporation,  and  the  court  there  held 
that  there  could  be  no  irrepealable  contract  in  a  conveyance  of 
property  by  a  grantor  in  disregard  of  a  public  trust  under 
which  he  was  bound  to  hold  and  manage  it.  The  legislature 
of  Illinois  by  that  act  endeavored  to  grant  the  fee  to  the 
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Illinois  Central  B.  B.  Co.,  its  successors  and  assigns,  to  the 
bed  of  said  harbor.  Bef  erring  to  tide  waters  and  the  rule  of 
the  common  law  with  reference  thereto,  the  court  said : 

**The  same  doctrine  is  in  this  country  held  to  be  applicable 
to  lands  covered  by  fresh  water  in  the  Great  Lakes  over  which 
is  conducted  an  extended  commerce  with  different  states  and 

foreign    nations At  one    time  the    existence  of    tide 

waters  was  deemed  essential  in  determining  the  admiralty  jur- 
isdiction of  courts  in  England.  That  doctrine  is  now  repudi- 
ated in  this  country  as  wholly  inapplicable  to  our  condition. 
....  When  the  reason  of  the  limitation  of  admiralty  juris- 
diction in  England  was  found  inapplicable  to  the  condition 
of  navigable  waters  in  this  country,  the  limitation  and  all  its 

incidents  were  discarded The  public  being  interested 

in  the  use  of  such  waters,  the  possession  by  private  individuals 
of  lands  under  them  could  not  be  permitted  except  by  license 
of  the  crown,  which  could  alone  exercise  such  dominion  over 
the  waters  as  would  insure  freedom  in  their  use  so  far  as  con- 
sistent with  the  public  interest.  The  doctrine  is  founded  upon 
the  necessity  of  preserving  to  the  public  the  use  of  navigable 
waters  from  private  interruption  and  encroachment,  a  reason 
as  applicable  to  navigable  fresh  waters  as  to  waters  moved  by 
the  tide.*' 

And  it  is  there  held  that  the  bed  or  soil  of  navigable  waters 
in  this  country  is  held  by  the  people  of  the  state  in  their 
character  as  sovereign,  in  trust  for  public  uses  for  which  they 
are  adapted.  In  that  case  the  legislature  of  the  state  had  un- 
dertaken to  deprive  the  state  of  its  control  over  the  bed  of  the 
harbor  of  Chicago  by  granting  it  in  fee  to  the  Illinois  Central 
Railroad  Company. 

My  associates  appear  to  be  trying  to  imitate  the  legislature 
of  Illinois  by  attempting  to  convey  in  fee  by  judicial  construc- 
tion to  the  riparian  land  owners  the  title  to  the  beds  of  our 
navigable  streams,  without  any  authority  of  law  or  permission 
granted  by  the  sovereign  people,  and  as  I  view  it,  contrary 
to  the  decision  of  the  supreme  court  of  the  United  States  as 
to  the  extent  of  a  government  grant.  We,  no  doubt,  will  have 
the  same  results  under  this  decision  that  they  have  had  in 
Idaho,  Vol.  14r— 38 
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Illinoig  and  other  states  where  the  contrary  doctrine  is  hdd, 
of  the  riparian  land  owner  collecting  toll  from  those  ising 
the  stream  for  transportation,  for  tying  up  their  vessels  to  the 
shore,  or  for  other  purposes  of  navigation. 

Not  only  that,  but  there  are  many  islands  in  Snake  river 
containing  from  a  few  acres  of  land  up  to  more  than  a  hun- 
dre<l,  that  my  associates  have  magnanimously  bestowed  upon 
the  adjacent  riparian  land  owner  as  a  gift^  and,  as  I  think, 
contrary  to  the  rights  and  interests  of  the  people  generally. 

In  the  opinion  of  my  associates,  it  is  stated  that  in  the 
TTnited  States  where  the  test  of  navigability  is  navigability 
in  fact,  the  decisions  in  reference  to  the  boundaries  of  land 
lying  upon  nontidal,  navigable  rivers  are  absolutely  in  con- 
flict. We  concede  that  they  are  in  conflict,  but  contend  that 
my  associates  have  taken  the  view  contrary  to  the  decisions 
of  the  United  States  supreme  court,  and  as  that  court  held 
in  Harney  v.  Keokuk,  stipra,  to  be  **at  variance  with  sound 
principles  of  public  policy,*'  as  well  as  contrary  to  the  de- 
cisions of  many  of  the  state  courts.  Mr.  Justice  Stewart  sng- 
goHts,  after  concluding  that  the  authorities  are  in  hopeless  con- 
tlii*t,  that  the  text-book  writers  are  unable  to  determine  ac- 
curately what  the  several  courts  have  held.  I  would  suggest 
tliat  the  divisions  of  the  supreme  court  of  the  United  States 
upon  this  (iiiostion  are  not  in  hopeless  conflict.  They  do  not 
give  forth  contratliotory  rules  or  doctrines,  but  hold  to  the 
one  rule  that  sound  principles  of  public  policy  require  the 
title  to  the  land  under  navigable  waters  to  remain  in  the 
state.  It  is  not  the  function  of  this  court  to  grant  and  give 
away  lands  belonging  to  the  state  by  adopting  a  doctrine 
which  the  supreme  court  of  the  United  States  has  declared  to 
be  at  variance  with  sound  principles  of  public  policy,  against 
which  doctrine  we  have  such  a  long  list  of  decisions  of  courts 
of  last  resort  of  the  states  of  the  Union.  Under  such  circum- 
stances, this  court  shoiild  preserve  the  rights  of  the  state  and 
the  pe<.>ple,  and  the  state  under  proper  regulations  should  pro- 
tect the  rights  of  the  riparian  land  owner  and  the  rights  of 
iJl  the  people  to  the  reasonable  use  of  such  streams  and  their 
beds  and  convey  them  to  no  private  owner. 
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In  the  case  of  Hardin  v.  Jordan,  140  U.  S.  371,  11 
Sup.  Ct.  808,  35  L.  ed.  428,  the  court  held  that  the 
grants  of  the  government  for  lands  bounded  by  streams 
and  other  waters,  without  any  reservation  or  restriction 
of  terms,  are  to  be  construed  as  to  their  effect  according 
to  the  law  of  the  state  in  which  the  land  lies,  and  in  a  num- 
ber of  decisions  the  supreme  court  follows  the  decisions  of  the 
state  courts  so  far  as  the  title  to  the  beds  of  navigable  rivers 
is  concerned.  While  that  court  states  that  it  is  contrary  to 
or  at  variance  with  the  ** sound  principles  of  public  policy" 
to  permit  private  ownership  of  the  beds  of  navigable  rivers, 
it  sustains  the  decisions  of  the  supreme  courts  of  several  states 
which  are  thus  designated  as  **at  variance  with  the  sound  prin- 
ciples of  public  policy,"  on  the  ground  that  after  a  territory 
becomes  a  state,  the  title  to  the  beds  of  navigable  streams 
is  transferred  to  the  state,  and  if  the  state  desires  to  give  it 
away  and  donate  it  without  compensation  to  riparian  owners, 
the  supreme  court  of  the  United  States  will  not  interfere,  un- 
less it  should  be  necessary  to  do  so  in  order  properly  to  regu- 
late commerce,  as  it  did  do  in  Illinois  Central  By.  Co.  v. 
Illinois,  supra.  It  is  there  declared  that  the  right  of  the 
states  to  regulate  and  control  the  shores  of  navigable  waters 
and  the  land  under  them  is  supreme,  and  it  is  there  further 
held  that  it  depends  upon  the  law  of  each  state  as  to  what 
waters  and  to  what  extent  this  prerogative  of  the  states  over 
the  beds  of  such  streams  shall  be  exercised.  It  is  upon  that 
theory  that  many  of  the  decisions  of  the  state  courts  have 
been  sustained  by  the  supreme  court  of  the  United  States. 
It  is  held  that  after  statehood,  the  state  holds  the  title  to  the 
beds  of  navigable  streams,  and  that  the  state  may  dispose  of 
them,  if  it  desires  to  do  so,  to  private  owners.  The  decisions 
are  to  the  eflEect  that  no  such  disposition  shall  interfere  with 
the  rights  of  the  general  government  to  regulate  commerce 
on  such  navigable  streams. 

It  is  suggested  by  my  associates  that  it  is  vitally  essential 
to  the  public  peace  and  to  individual  security  that  boundaries 
of  land  should  be  definitely  fixed  and  that  they  are  definitely 
£xed  by  taking  the  thread  of  the  stream.    This  is  not,  and 
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cannot  be,  true  in  this  state  where  many  of  our  large  streams 
from  year  to  year  change  their  thread.  Only  recently  one 
of  the  large  rivers  of  the  state  changed  its  thread  more  than  a 
mile  from  where  it  was  one  year  ago.  The  average  high- 
water  mark  would  be  just  as  safe  and  certain  a  boundary  as 
the  thread  of  the  stream.  If  one  varies,  as  a  rule  the  other  also 
varies. 

It  is  stated  in  sec.  76  of  Gould  on  Waters,  3d  ed.,  that  **The 
true  boundary  line  of  a  navigable  stream  or  lake  is  the  point 
to  which  the  water  usually  rises  in  ordinary  seasons  of  high 
water,"  and  I  think  that  line  just  as  definite  and  as  certain 
of  ascertainment  as  the  thread  of  the  stream. 

It  is  perhaps  useless  for  me  to  continue  this  subject  further, 
but  the  decision  of  my  associates,  as  I  view  it,  is  so  at  variance 
with  the  principles  of  sound  public  policy  and  the  rights  of 
the  people,  that  I  could  not  refrain  from  expressing  my 
opinion  upon  the  main  principle  of  law  involved  in  this  case. 

It  has  been  suggested  that  there  is  no  law  of  the  United 
States  transferring  the  beds  of  the  navigable  streams  of 
Idaho  to  the  state.  We  concede  that  there  is  no  positive  law 
of  Congress  to  that  effect,  but  under  the  construction  given  by 
the  supreme  court  of  the  United  States  to  the  land  laws  of 
Congress,  and  to  the  grants  of  the  government,  as  soon  as  a 
territory  becomes  a  state,  the  title  to  the  beds  of  all  navigable 
streams  goes  to' the  stfite.  I  would  suggest  that  there  is  no 
law  of  this  state  authorizing  this  court  to  transfer  lands  be- 
longing to  the  state  to  private  ownership,  as  has  been  done 
in  this  case.  The  supreme  court  of  the  United  States  has  the 
authority  to  construe  the  extent  of  grants  from  the  United 
States  government.  This  court  takes  the  title  to  the  beds  of 
navigable  rivers  from  the  people  and  gives  it  to  private  land 
owners  without  any  authority  in  law  and  without  any  juris- 
diction in  the  court  to  do  so.  While  generosity  is  recognized 
as  a  good  quality  of  heart,  it  is  not  a  very  just  rule  for  the 
courts  to  be  more  generous  with  the  state's  property  than  it 
would  be  with  its  own  property. 

A  long  line  of  able  decisions,  standing  at  the  head  of  which 
are  those  of  the  United  States  supreme  court,  holds  that  grants 
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of  the  government  to  settlers  along  navigable  streams  only  ex- 
tend to  high-water  mark,  and  why  this  young  state  should 
adopt  the  common-law  rule  in  regard  thereto  is  beyond  my 
comprehension,  for  by  so  doing  hundreds  of  acres  of  lands  be- 
longing to  the  public  of  the  state  are  turned  over  to  a  few 
riparian  private  land  owners,  and  as  there  are  many  islands 
in  Snake  river  containing  from  a  few  acres  up  to  more  than 
a  hundred,  they  are  by  this  decision  given  to  persons  who  did 
not  purchase  them  and  did  not  intend  to  do  so.  To  such 
prodigality  with  the  people's  inheritance,  I  am  unalterably 
opposed.  Why  not  protect  the  people's  rights  by  following 
the  precedents  of  the  strongest  courts  in  the  nation,  rather 
than  follow  the  decisions  of  courts  which  were  hampered  by 
and  could  not  escape  from  the  old  common  law  and  rule  that 
is  not  at  all  adapted  to  the  great  rivers  and  lakes  of  the 
United  States,  one  of  which  lakes  would  contain  the  British 
Island  and  the  surface  not  then  be  half  covered?  There  is  a 
well-recognized  line  of  decisions  which  hold  that  the  riparian 
owners  take  to  the  low-water  mark,  and,  as  I  view  it,  that  rule 
would  protect  the  interest  of  the  people  of  the  state  much 
better  than  the  one  adopted  by  the  majority  of  the  court.  In 
Johnson  v.  Hurst,  10  Ida.  308,  77  Pac.  784,  this  court  held 
that  the  riparian  owner  took  to  the  water  line,  not  intimating 
that  he  took  to  the  thread  of  the  stream.  However,  in  that 
case,  the  question  of  the  owne'rship  of  the  land  between  high 
and  low  water  mark  was  involved,  the  parties  apparently  con- 
ceding that  the  riparian  owners'  rights  did  not  go  to  the 
thread  of  the  stream. 

For  the  reasons  above  set  forth,  I  think  that  the  beds  of 
our  navigable  streams  should  forever  remain  in  the  state  for 
the  benefit  and  welfare  of  the  whole  people,  under  proper  state 
regulation,  and  not  gratuitously  given  to  riparian  owners  by 
the  courts  of  the  state  or  by  the  legislature. 

Petition  for  rehearing  denied. 
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(March  23,  1908.) 

A.  B.  MOSS  &  BROTHER,  a  Copartnership  Consisting  of 
A.  B.  MOSS  and  FRANK  C.  MOSS,  AppeUants,  v.  A.  H. 
RAMEY,  Respondent. 

[95  Pfec.  513.] 

1.  The  decision  in  the  ease  of  0.  P.  Johnson,  AppeUanif  v.  Wm, 
M,  Johnson  and  WMer  Gridley,  BespondenU,  ante,  p.  561,  96  Fao. 
499,  followed  and  approved. 

(SjllabuB  bj  the  oonrt) 

APPEAL  from  the  District  Court  of  Seventh  Judicial  Dis- 
trict for  Canyon  County.  *  Hon.  Frank  J.  Smith,  Judge. 

Action  to  quiet  title.    Judgment  for  defendant    Reversed. 

Richards  ft  Haga,  for  Appellants. 

In  surveying  fractional  portions  of  public  lands  bordering 
upon  rivers,  meander  lines  are  run  not  as  boundaries  of  the 
tract,  but  for  the  purpose  of  defining  the  sinuosities  of  the 
stream  and  as  the  means  of  ascertaining  the  quantity  of  the 
land  and  the  fraction  subject  to  sale,  and  which  is  to  be  paid 
for  by  the  purchaser.  {Johnson  v.  Hurst,  10  Ida.  308,  77 
Pao.  784;  Railroad  Co.  v.  Schurmeier,  7  Wall.  272,  19  L.  ed. 
74;  Albany  Bridge  Co,  v.  People,  197  lU.  204,  64  N.  B.  350; 
Hansen  v.  Rice,  88  Minn.  279,  92  N.  W.  982.) 

When  the  government  has  surveyed  its  lands  along  the  bank 
of  a  river  and  has  sold  and  conveyed  such  lands  by  govern- 
ment subdivisions,  its  patent  conveys  the  title  to  all  land  and 
islands  lying  between  the  meander  line  of  the  government 
survey  and  the  meander  thread  of  the  river.  {Butler  v.  Grand 
Rapids  etc.  R.  R.  Co.,  85  Mich.  246,  24  Am.  St.  Rep. 
84,  48  N.  W.  569,  159  U.  S.  87,  15  Sup.  Ct  988,  40 
L.  ed.  85;  New  Orleans  v.  United  States,  10  Pet.  662,  9 
L.  ed.  573 ;  Houck  v,  Yates,  82  111.  179 ;  Frdler  v.  Dauphin, 
124  111.  542,  7  Am.  St.  Rep.  388,  16  N.  B.  917;  Hardin  v. 
Jordan,  140  U.  S.  371, 11  Sup.  Ct.  808,  35  L.  ed.  428;  MitcheU 
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V.  Snude,  140  U.  S.  406,  11  Sup.  Ct.  819,  840,  35  L.  ed.  442; 
Whitaker  v.  McBride,  197  U.  S.  510,  25  Sup.  Ct.  530,  49  L. 
«d.  857;  Oleason  v.  White,  199  U.  S.  54,  25  Sup.  Ct.  782,  50 
L.  ed.  87;  St.  Clair  Co.  v.  Lovington,  23  Wall.  46,  23  L.  ed. 
59;  Jefferis  v.  East  Omaha  Land  Co.,  134  U.  S.  178,  10  Sup. 
Ct.  518,  33  L.  ed.  872 ;  Middleton  v.  Pritchard,  4  lU.  510,  38 
Am.  Dec.  112;  Knudson  v.  Omanson,  10  Utah,  124,  37  Pac. 
250.) 

In  this  state  the  common-law  rule  prevails  that  the  title  to 
nontidal  streams  rests  in  the  riparian  owners,  with  an  ease- 
ment in  the  public  to  use  the  waters  of  such  stream  for  naviga- 
tion where  such  streams  are  navigable.  (Sees.  18,  2934,  Rev. 
Stat. ;  Goff  V.  Cougle,  118  Mich.  307,  76  N.  W.  489,  42  L.  R.  A.- 
161,  and  cases  cited  in  notes;  Hanlon  v.  Hobson,  24  Colo.  284, 
51  Pac.  433,  42  L.  R.  A.  502,  and  cases  cited  in  note ;  Chandos 
V.  Mack,  77  Wis.  573,  20  Am.  St.  Rep.  139,  46  N.  W.  803,  10 
L.  R.  A.  207y  and  cases  cited  in  note;  note  to  1  L.  R.  A.,  N.  S., 
762.) 

One  of  the  important  rights  of  a  riparian  owner  is  access 
to  the  navigable  part  of  the  river  from  the  front  of  his  land. 
{St.  Louis  V.  Rutz,  138  U.  S.  226,  11  Sup.  Ct.  337,  34  L.  ed. 
941,  949;  Button  v.  Strong,  66  U.  S.  (1  Black)  23,  17  L.  ed. 
29;  St.  Paul  &  B.  B.  Co.  v.  Schurmeier,  7  Wall.  272,  19  L. 
€d.  74;  Tates  v.  Milwaukee,  77  U.  S.  (10  Wall.)  497,  19  L. 
ed.  984,  986 ;  Hardin  v.  Jordan,  140  TI.  S.  371, 11  Sup.  Ct.  808, 
35  L.  ed.  428,  436;  Shively  v.  Bowlby,  152  U.  S.  1, 14, 14  Sup. 
Ct.  548,  38  L.  ed.  331,  337;  Buccleuch  v.  Metropolitan,  Board 
of  Works,  L.  R.  5  H.  L.  Cas.  418 ;  1  Parnham  on  Waters,  pp. 
180,  2SZ',  Lamprey  v.  State,  52  Minn.  181,  38  Am.  St.  Rep.  541, 
53  N.  W.  1139,  18  L.  R.A.  670;  Kirwan  v.  Murphey,  83  Fed. 
278;  Knudson  v.  Omason,  10  Utah,  124,  37  Pac.  250.) 

Where  the  government  has  not  reserved  any  right  or  interest 
that  might  pass  by  the  grant,  nor  done  any  act  showing  an 
intention  of  reservation,  such  as  platting  or  resunreying,  the 
^ant  must  be  construed  most  favorably  to  the  grantee,  and 
that  the  government  intended  to  pass  all  that  might  pass  by. 
such  grant.  {Hardin  v.  Jordan,  supra;  Middleton  v.  Pritch- 
wd,  4  111.  510,  38  Am.  Dec.  112;  McBride  v.  Whitaker,  65 
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Neb.  137,  90  N.  W.  966;  Lamprey  v.  State,  52  Minn.  181,  3a 
Am.  St.  Rep.  541,  53  N.  W.  1139,  18  L.  R.  A.  670.) 

The  United  States  supreme  court  has  either  limited  the 
riparian  owner  to  the  meander  line  or  else  extended  to  him 
the  full  benefit  of  his  riparian  rights.  The  few  cases  where 
he  has  been  limited  to  the  meander  line  are  those  exceptional 
cases  where  the  survey  was  fraudulent  or  where  such  an  ob- 
vious mistake  had  been  made  therein  as  to  justify  the  gov- 
^  emment  in  making  a  new  survey.  {Security  etc,  Co.  v.  Bums,, 
193  U.  S.  167,  24  Sup.  Ct.  425,  48  L.  ed.  662,  87  Minn.  97, 
63  L.  R.  A.  157;  Horn  v.  Smith,  159  TI.  S.  40,  15  Sup.  Ct- 
988,  40  L.  ed.  68;  Hardin  v.  Jordan,  supra.) 
'  About  the  only  cases  where  this  particular  doctrine  has  been 
applied  are  those  involving  the  ownership  of  lake-beds.  In 
Stoner  v.  Rice,  121  Ind.  51,  22  N.  E.  968,  6  L.  R.  A.  387,  it  is 
expressly  stated  that  it  did  not  apply  to  rivers,  but  only  to 
lakes,  but  it  has  been  repudiated  by  most  states  even  as  to 
lakes. 

Prank  Harris,  for  Respondent. 

Navigability  or  non-navigability  of  Snake  river  is  an  im* 
material  issue  in  this  case,  for  the  reason  that  in  any  event 
the  west  line  of  the  appellants'  premises  does  not  extend  west 
of  the  east  channel  of  Snake  river.  {Johnson  v.  Hurst,  10 
Ida.  308,  77  Pac.  784s  Home  v.  Smith,  159  U.  S.  40,  15  Sup. 
Ct.  988,  40  L.  ed.  68;  Bates  v.  Railroad  Co.,  1  Black,  204,  17 
L.  ed.  158;  Whitney  v.  Detroit  Lumber  Co.,  78  Wis.  240,  47 
N.  W.  425;  NUes  v.  Cedar  Point  Club,  175  U.  S,  300,  20  Sup. 
Ct.  124,  44  L.  ed.  174;  Olenn  v.  Jeffery,  75  Iowa,  20,  39  N.  W. 
160;  BisseU  v.  Fletcher,  19  Neb.  725,  28  N.  W.  303;  Fulton  v. 
Frandolig,  63  Tex.  330;  Lammers  v.  Nissen,  4  Neb.  245.) 

Appellants  base  their  claim  in  this  case  upon  the  familiar 
rule  that  a  meander  line  is  not  a  line  of  boundary,  but  one 
designed  to  point  out  the  sinuosities  of  the  bank  of  a  stream, 
and  is  the  means  of  ascertaining  the  quantity  of  land  in  the 
fraction  which  is  to  be  paid  for  by  the  purchaser,  and  that 
the  patent  for  the  tract  of  land  bordering  upon  the  river  con- 
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veys  the  land,  not  simply  to  the  meander  line,  but  to  the  water 
line,  which  in  this  case  they  insist  is  the  main  channel  of  Snake 
river.  We  concede  the  rule,  but  deny  its  application  to  this 
case  for  the  reason  that  the  facts  in  this  case  bring  it  clearly 
within  the  exception  to  the  rule,  which  exception  is  as  well 
established  as  the  rule.  Where  the  lots  conveyed  by  the  patent 
are  in  one  section  or  subdivision  and  the  land  claimed  is  with- 
in another,  as  in  this  case,  the  rule  does  not  apply,  but  the 
exception  does.  Again,  where  the  of&cial  plat  shows  that  the 
meander  line  was  intended  to  meander  a  body  of  water,  and 
such  meander  line  does  approximately  meander  the  bank  of  a 
body  of  water  as  in  this  case,  such  body  of  water  actually 
meandered  is  the  boundary,  notwithstanding  it  may  have  been 
misnamed  by  the  government  surveyors  or  may  have  been 
mistaken  for  a  larger  or  different  body  of  water,  and  the  rule 
insisted  upon  by  the  appellants  does  not  apply  but  the  excep- 
tion does.  And  again,  when  the  area  of  the  lots  patented  is 
shown  by  the  official  plat  to  be  less  than  the  lots  claimed  as 
in  this  case,  the  authorities  are  divided  as  to  whether  the  rule 
or  the  exception  shall  control.  However,  in  this  case,  all  of 
these  conditions  which  take  a  case  out  of  the  rule  and  bring 
it  within  the  exception  are  combined.  (Home  v.  Smith,  159 
U.  S.  40,  15  Sup.  Ct.  988,  40  L.  ed.  68;  Olenn  v.  Jeffery,  75 
Iowa,  20,  39  N.  W.  160;  Whitney  v.  Detroit  Lumber  Co.,  78 
Wis.  240,  47  N.  W.  425;  LaUy  v.  Rossm,an,  82  Wis.  147,  51 
N.  W.  1132.) 

STEWART,  J.— This  is  an  action  to  quiet  title  to  lots  3 
and  4  in  sec.  22,  lots  1  and  2  in  sec.  27,  lots  1  and  2  in  sec. 
28,  and  lot  1  in  sec.  33,  all  in  township  8  north,  of  range  5 
west,  Boise  meridian. 

The  plaintiffs  claim  to  be  the  owners  in  fee  of  this  property, 
and  allege  that  the  defendant  claims  an  interest  therein,  to 
that  portion  of  said  lots  lying  along  and  bordering  on  the 
right  bank  of  the  main  channel  of  Snake  river  and  extending 
from  near  the  south  line  of  lot  1  in  sec.  33,  northerly  to  a 
point  some  distance  south  of  the  north  line  of  lot  3,  sec.  22, 
and  extending  easterly  from  the  said  right  bank  of  the  main 
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channel  of  Snake  river  to  a  ravine  or  sloagh  paasiiig  through 
and  lying  wholly  within  said  lots  and  connecting  it  at  both 
ends  of  such  ravine  or  slough  with  the  main  channel  of  Snake 
river,  but  allege  that  said  claim  of  the  defendant  is  without 
right,  is  unjust  and  unfounded  and  a  cloud  upon  plaintiffiB* 
title  thereto.  The  plaintiffs  further  allege  that  the  portion 
of  the  main  channel  of  Snake  river  lying  within  the  north 
and  south  boundaries  of  the  tract  of  land  described  is  not 
navigable,  and  the  westerly  limits  of  said  lots  extend  to  the 
center  line  of  the  main  channel  of  said  Snake  river,  and  that 
said  Snake  river  in  the  vicinity  of  said  lots  is  not  a  navigable 
stream. 

The  defendant  specifically  denies  the  allegations  of  the 
plaintiffs'  complaint,  and  alleges  affirmatively  that  the  de- 
fendant has  had  continuous,  actual,  open,  adverse,  notorious 
and  exclusive  possession  of  all  of  that  certain  island  involved 
in  this  case,  lying  west  of  and  adjoining  the  channel  of  Snake 
river,  west  of  sec.  27;  and  that  the  plaintiffs  and  their  pre- 
decessors in  interest  are  barred  of  any  right  to  bring  this  ac- 
tion under  the  provisions  of  sees.  4036,  4037,  and  4043,  Rev. 
Stat,  of  Idaho.  The  defendant  further  alleges  that  there  is 
an  island  bordering  upon  and  lying  west  of  the  east  channel 
of  Snake  river,  west  of  the  lots  described  in  the  plaintiffs' 
complaint,  and  that  said  island  is  claimed,  owned  and  occupied 
by  the  defendant  and  has  been  in  his  possession  under  claim 
of  ownership  since  1893,  with  full  notice  and  knowledge  to 
the  plaintiffs;  that  on  October  5,  1868,  the  lots  described  in 
plaintiffs'  complaint  were  surveyed  by  the  government  of  the 
United  States,  and  the  west  boundary  thereof  thereby  estab- 
lished and  recognized  as  being  the  east  bank  of  the  east  chan- 
nel of  Snake  river,  and  the  lots  described  in  plaintiffs'  com- 
plaint by  the  patents  to  plaintiffs'  predecessors  in  interest, 
limited  the  quantity  to  190.60  acres;  and  that  it  was  not 
intended  to  convey  any  land  to  either  of  the  plaintiffs  or  their 
predecessors  in  interest,  west  of  the  east  bank  of  said  east 
channel  of  Snake  river ;  that  the  plaintiffs  nor  their  predeces- 
sors in  interest  ever  claimed  or  established  any  right  what- 
ever in  and  to  any  portion  of  said  island;  that  the  plaintifb 
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have  recogDized  the  same  as  government  land,  and  attempted 
to  procure  a  title  thereto  through  an  attempt  of  one  Ruth 
Moss  to  enter  the  same  as  desert  land,  but  that  said  appli- 
cation was  rejected  by  the  government  on  the  ground  that 
the  same  was  not  desert  land.  The  defendant  further  alleges 
that  he  has  expended  a  large  sum  of  money  in  the  improve- 
ment and  cultivation  of  said  island,  made  with  the  full 
knowledge  and  acquiescence  of  plaintiffs.  Upon  these  issues 
the  court  made  his  findings  of  fact  and  in  effect  found  that 
the  plaintiffs  have  succeeded  to  the  title  in  fee  to  lots  3  and  4 
in  sec.  22,  lots  1  and  2  in  sec.  27,  lots  1  and  2  in  sec.  28,  and 
lot  1  in  sec.  33,  all  in  township  8  north,  range  5  west,  Boise 
meridian,  according  to  the  ofScial  plat  of  the  survey  of  said 
land,  and  that  th^  plaintiffs  and  their  predecessors  in  interest 
have  owned  the  fee  to  the  same  since  the  year  1891;  that 
the  eastern  boundary  of  said  lots  1  and  2  of  sec.  27,  and  lots 
1  and  2  of  sec.  28,  meanders  within  a  short  distance  of  an 
easterly  channel  of  Snake  river,  varying  from  a  few  feet  at 
the  north  side  of  said  tract  to  about  100  feet  on  the  south  side ; 
that  running  immediately  west  of  said  meander  line  is  a  large 
channel  of  Snake  river  with  well-defined  banks,  the  channel 
varying  in  width  from  100  to  300  feet,  and  the  depth  from 
6  to  10  feet,  through  which  the  water  of  Snake  river  regularly 
flows  during  a  large  portion  of  the  year,  varjdng  from  three 
to  six  months,  and  some  years  the  entire  season;  that  said 
channel  is  an  ancient  channel  of  Snake  river  and  has  been 
such  for  thirty  years ;  that  immediately  west  of  the  east  bank 
of  said  channel  is  a  large  island  and  islands  comprising  in  the 
aggregate  120  acres  of  land,  more  or  less,  which  is  surrounded 
on  the  easterly  side  by  the  smaller  channel  of  Snake  river 
and  on  the  southerly  and  westerly  side  of  the  main  channel, 
which  main  channel  has  well-defined  banks  and  channels  with 
water  flowing  therein  during  the  entire  season  of  each  year, 
the  island  being  the  property  described  in  defendant's  answer 
and  alleged  to  belong  to  the  defendant ;  and  that  said  island  is 
unsurveyed  government  land,  and  when  surveyed  according 
to  the  Idaho  survey  would  be  in  sec.  28,  township  8  north, 
range  5  west;  that  the  defendant,  since  the  year  1893,  has 
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liad  contiDnoos,  actnaL  qpen,  adrene;  notarious  and  exclusive 
possession  of  said  island  lying  west  of  the  eenter  line  of  said 
easterly  ehannd.  which  said  island  is  west  of  said  sec.  27, 
town  and  range  as  above  given,  and  has  held  said  island  under 
claim  of  ownership  exclusive  as  against  the  plaintifEs  and  their 
predecessors  in  interest,  continuously  since  1893,  and  since 
said  time  has  had  said  land  inclosed  by  good  and  substantial 
inclosure  and  has  cultivated  the  same  to  crops  during  each 
year;  that  the  pIainti£Es'  lands  are  limited  to  the  number 
of  acres  described  in  their  patent  and  extend  only  to  the 
water's  edge  of  the  most  eastern  channel  east  of  said  island; 
that  the  plaintiffs  nor  their  predecessors  in  interest  have  made 
no  claim  or  asserted  any  right  to  said  island  since  the  year 
1895;  that  the  defendant,  believing  plaintiffs  claimed  no  in- 
terest to  said  island,  built  a  house  thereon  and  resided  upon 
said  premises  for  a  number  of  years  and  made  valuable  im- 
provements thereon,  and  has  continued  to  hold  and  claim  the 
same  as  his  exclusive  property. 

As  a  conclusion  of  law,  based  upon  such  findings  of  fact, 
the  court  holds  that  the  plaintiffs  are  barred  from  recovering 
or  asserting  any  right  in  or  to  said  island  or  any  part  thereof, 
and  are  barred  from  the  right  to  bring  any  action,  under  the 
provisions  of  sees.  4036,  4037  and  4043,  Eev.  Stat.  Upon  these 
findings  and  conclusions  of  law  the  court  rendered  judgment 
in  favor  of  the  defendant  for  costs.  The  plaintiffs  moved 
for  a  new  trial,  upon  a  statement  duly  prepared  and  settled, 
which  was  overruled,  and  the  plaintiffs  appeal  to  this  court 
from  the  order  overruling  the  motion  for  a  new  trial,  and 
from  the  judgment. 

Prom  the  record  it  appears  that  when  the  government  sur- 
veyed the  lands  in  sees.  22,  27,  28,  33  and  34,  and  filed  a 
plat  thereof,  that  Snake  river  was  shown  to  be  the  west 
boundary  line  of  lots  3  and  4  in  sec.  22,  lots  1  and  2  in  sec. 
27,  lots  1  and  2  in  sec.  28,  and  lot  1  in  sec.  34,  and  that  no 
island  was  surveyed  or  platted,  lying  in  Snake  river  in  front 
of  any  of  said  lots. 

The  defendant  introduced  in  evidence  a  plat  made  by  John 

Milligan,  county  surveyor  of  Malheur  county,  Oregon,  in 
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which  it  is  shown  that  immediately  west  of  lots  1  and  2  in  sec. 
27  and  lots  1  and  2  in  sec.  28,  there  is  an  island,  and  that  the 
main  channel  of  Snake  river  forms  a  westerly  boundary  of 
said  island,  and  a  smaller  channel  forms  an  easterly  boundary, 
the  latter  carrying  only  a  part  of  the  water  as  shown  by  the 
findings;  that  these  two  channels  surround  a  body  of  land 
consisting  of  about  120  acres,  the  island  in  controversy. 

The  record  presents  two  questions  for  consideration;  the 
first  is,  did  the  grant  covering  lots  1  and  2  in  sec.  27,  and 
lots  1  and  2  in  sec.  28,  convey  to  the  patentee,  as  a  part  of  said 
lots,  the  land  or  island  in  controversy  in  this  case;  in  other 
words,  did  the  riparian  owner  take  title  to  the  thread  of  the 
main  channel  of  Snake  river  t  This  question  has  been  fully 
discussed  and  recently  passed  upon  by  this  court  in  the  case 
of  Johnson  v.  Johnson,  ante,  p.  561,  95  Pac.  499,  which 
opinion  we  approve  in  this  case  and  consider  that  the  same 
fully  disposes  of  said  question  adversely  to  respondent. 

The  defendant  also  relies  upon  the  defense  that  the  plain- 
tiffs and  their  predecessors  in  interest  have  not  been  seised 
or  possessed  of  the  premises  in  controversy  within  five  years 
prior  to  the  commencement  of  said  suit,  and  as  a  result  are 
barred  by  the  statute  of  limitations.  This  defense  is  based 
upon  the  statute  which  provides  that  no  recovery  of  real  prop- 
erty can  be  maintained  unless  it  appears  that  the  plaintiffs, 
their  ancestors,  predecessors,  or  grantors  were  seised  or  pos- 
sessed thereof  within  five  years  before  the  commencement 
of  such  action.     (Sec.  4036,  Rev.  Stat.) 

The  defendant  claims  that  he  has  been  in  the  continuous, 
actual,  open,  adverse,  notorious  and  exclusive  possession  of 
the  property  in  controversy  since  the  year  1893;  and  under 
this  allegation  of  the  answer  the  court  found  the  same  to  be 
true,  and  found  that  said  defendant  has  held  said  property 
under  claim  of  ownership  exclusively  against  the  plaintiffs 
and  their  predecessors  in  interest  continuously  and  against 
all  other  persons  whatsoever  since  the  year  1893,  and  has  had 
said  property  inclosed  by  good  and  substantial  inclosure, 
and  has  cultivated  the  same  during  each  year  since  1893.    The 
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defendant  contends  that  the  same  facts  which  justified  the 
court  in  making  the  finding  that  he  had  been  in  the  exclu- 
sive possession  of  said  property  for  more  than  five  years  last 
past,  constituted  a  disseisin  of  said  property,  and  by  reason  of 
such  fact,  that  the  plaintiff  cannot  maintain  this  action  be- 
cause they  and  their  predecessors  in  interest  have  not  been 
seised  or  possessed  of  said  property  within  five  years  before 
the  commencement  of  this  action.  Sec.  4036,  Rev.  Stat.^  pro- 
vides: '*No  action  for  the  recovery  of  real  property,  or  for 
the  recovery  of  the  possession  thereof,  can  be  maintained, 
unless  it  appear  that  the  plaintiff,  his  ancestor,  predecessor  or 
grantor,  was  seised  or  possessed  of  the  property  in  question 
within  five  years  before  the  commencement  of  the  action.** 

The  findings  in  this  case  are  to  the  effect  that  the  prop- 
erty in  controversy  was  unsurveyed  government  land,  and 
that  the  defendant  entered  into  possession  of  the  same,  claim- 
ing that  the  same  was  government  land  and  that  the  plain- 
tiffs had  no  title  thereto,  and  that  the  defendant  has  held  pos- 
session of  said  property  under  said  claim  since  the  year  1893. 

The  question  then  arises :  Will  such  facts  defeat  the  plain- 
tiffs* right  to  recover  said  property?  The  theory  of  the  trial 
court  was  that  the  plaintiffs  could  not  recover  in  this  action 
because  the  property  in  controversy  was  unsurveyed  govern- 
ment land,  and  did  not  belong  to  the  plaintiffs,  and  that  the 
defendant  entered  upon  said  land  as  government  land,  and 
has  had  the  exclusive  possession  thereof  since  the  year  1893. 

This  case  was  tried  and  decided  by  the  trial  court  upon  the 
theory  that  the  land  in  controversy  was  unsurveyed  govern- 
ment land,  but  this  court  finds  that  the  legal  title  was  in  the 
riparian  owner.  What  finding  the  court  would  have  made 
upon  the  question  of  adverse  possession,  had  such  court  de- 
termined that  the  legal  title  was  in  the  riparian  owner,  this 
court  is  unable  to  say.  For  the  reasons  stated  in  the  opinion 
in  Johnson  v.  Johnson,  supra,  this  case  must  be  reversed. 
And,  inasmuch  as  the  court's  findings  were  made  upon  a 
wrong  theory  of  the  law,  we  deem  it  only  just  to  all  parties 
to  grant  a  new  trial  in  order  that  the  court  may  determine 
whether  plaintiffs'  title  has  been  divested  or  right  of  action 
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arrested  by  adverse  possession  of  the  defendant.    The  judg- 
ment will  be  reversed,  and  a  new  trial  ordered,  with  leave 
to  either  party  to  amend  their  pleadings. 
Costs  awarded  to  appellants. 

Ailshie,  C.  J.,  concurs. 

Sullivan,  J.,  dissents. 


(March  24,  1908.) 

X  B.  PERKINS  et  al.,  Respondents,  v.  C.  E.  M.  LOUX,  as 
Mayor,  et  al.,  Appellants. 

[95  Pac.  694.] 

Saloon  License — Transceipt — Motion  to  Strike — City  Council — 
Mandate  to  Compel  Issuance  of  License — Statutory  Bioht  ob 
Pkivileoe— Allegations  of  Complaint— Motion  to  Strike  Parts 
of  Answer — Granting  License — Discretion  of  Counoil — Char- 
acter of  Licensee — Peace  and  GkX)D  Order  of  Citt. 

1.  Under  the  provisions  of  rule  17  of  the  rules  of  this  court, 
when  it  is  desired  to  raise  objections  to  transcript,  statement,  the 
bond  or  undertaking  on  appeal,  or  notice  of  appeal  or  its  service,  or 
anj  objection  to  the  record  affecting  the  rights  of  the  appellant  to 
be  heard  on  the  points  of  error  assigned,  such  objections  must  be 
taken  at  the  first  term  after  the  transcript  is  filed  in  order  to  have 
them  considered. 

2.  Where  a  plaintiff  desires  to  avail  himself  of  a  statutory  priv- 
ilege or  right  to  be  granted  on  the  facts  set  forth  in  the  statute 
or  ordinance,  such  facts  must  be  alleged  in  the  complaint. 

3.  Under  the  law  and  the  provisions  of  the  ordinance  of  the  city 
of  Pocatello,  the  eitj  council  has  some  discretion  in  granting  liquor 
licenses,  and  it  may  refuse  to  grant  a  license  to  disreputable  char- 
acters whose  conduct  of  the  liquor  business  would  be  dangerous  to 
the  public  peace  and  quiet  of  the  citj. 

(Syllabus  by  the  court) 

APPEAL  from  the  District  Court  of  Fifth  Judicial  Dis- 
trict  for  Bannock  County.    Hon.  Alfred  Budge,  Judge. 
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i;v*«t.  I^'   T*Tr*'\.  auc  ?^t:Ddr'»c  i:  TerelL  for  App*Mf.Tite. 

'*V'*i<^  *yr,n  or  'r»vn*  ''litrr**^  vr/t  the  dirrr  of  isssiu^ 
Jl<*- 'M-i;  jfc  v^rxVtd  if»>.L  a  Bcrjutl  ^ufj'/ifa-  dJBsrpuaL  to  be  cxcr- 
<;'>«  'J  "-  v;»'w  of  t'-  tL^  f&eis  tLiid  '*:mi2nsiLii?«  of  caA  pir- 

'Ov'  ''/  t,  ririfi^uf^n.  137  r.  S.  ^f^95,  U  S:rp.  Cl  13, 
.'il  L.  4<J.  C>,':  I^irry  v.  C\'}f  Covnc^.  7  UtaiL  143,  25  Pat 
7:^'^  J1  L,  fc.  A-  44^:  ftiaU  r.  Ct/y  C</v»ri?  Ofyf»«€,  7  Wto. 
4J7,  r,2  J'a-.  TiTK  4^J  L.  R  A-  710;  f 7.tfiii  r.  Chri^if.  103  Ga. 
^A^;,  :^0  8.  K.  7^;2.  42  L,  B.  A-  1^1:  SUrUck  r.  ^iwf,  96 
iL-h.  Ki^,  r>5  N.  W,  W5,  21  L.  E.  A  5S0:  /•  rt  Hoover.  30 
Ked,  51  ;  /w  re  Hj^rrovc,  138  Pa.  St.  116,  20  AtL  711;  TniM 
HlaUu  V.  Honan,  33  F*^  117;  Firkins  r.  Ledbctier,  68  Miss. 
^27,  «  H'^tjlh.  507;  BaiUr$  v.  Dunmng,  49  Conn.  479;  Afl- 
W^yc/f  V,  /'a//«,  77  Va.  386 ;  TTettt  v.  Torrey,  144  Mich.  689, 
J08  N,  W,  423;  J?x  parte  Clark,  69  Ait  435,  64  &  W.  223; 
(!fmimiifm(fnt.ri  v.  Commissioners  of  Robeson  Co.,  107  N.  C. 
;i;{5,  12  H,  K.  92;  Ilillshoro  v.  Smith,  110  N.  C.  417, 14  S.  E. 
072;  Hmf  v.  Slate  Board,  11  Ida.  707,  84  Pac  33.) 

It  iluivtt  in  a  reuHonable  discretion  in  the  city  council  to 
unnii  or  rtttxiHn  a  particular  application,  its  decision  is  not 
H\i\i}t*t't  to  1)0  r'onf rolled  or  reviewed  by  the  courts,  and  wiD 
not  bo  Uiivrtcrod  with  except  where  arbitrary  action  on  its 
p«rt  Im  niHcIc!  to  appear.  (23  Cyc.  136, 137 ;  Hopson's  Appeal, 
Clf)  iUmti.  140,  31  Atl.  531;  In  re  Henery,  124  Iowa,  358,  100 
N.  W.  43;  ThompHon  v.  Koch,  98  Ky.  400,  33  S.  W.  96; 
('nnprr  V,  Hunt,  103  Mo.  App.  9,  77  S.  W.  483;  Reed's  Ap- 
jnal,  114  Vn,  St.  452,  6  Atl  910;  State  v.  BonneU,  119  Ind. 
4IM,  21  N.  K.  1101;  State  v.  Northfield,  94  Minn.  81,  101  N. 
W.  I()<i3.) 

a  ray  &  Hoyd,  for  Respondents, 

Iij  the  Hbsonoo  of  express  legislative  authority,  the  trustees 
of  a  oity  '*are  vested  with  no  discretion  as  to  the  granting 
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of  liquor  licenses,  but  must  issue  a  license  to  anyone  comply- 
ing with  the  requirements.*'  (Henry  v.  Barton,  107  CaL 
535,  40  Pac.  798;  CiUj  of  Rome  v.  Duke,  19  Ga.  93;  Dillon 
Municipal  Corp.  89;  Frazee's  Case,  63  Mich.  396,  6  Am.  St. 
Hep.  310,  30  N.  W.  72;  Perry  v.  City  Council,  7  Utah,  143, 
25  Pac.  739;  Potter  v.  Village  of  Homer,  59  Mich.  8,  26  N.  W. 
208;  Ex  parte  Levy,  43  Ark.  42,  51  Am.  Rep.  550.) 

No  motion  whatever  was  or  should  be  necessary  to  keep 
the  court  from  considering  matters  outside  the  record.  If 
the  minutes  of  the  district  court  are  not  a  part  of  the  record 
on  appeal,  the  court  should  not  consider  them  and  decide  the 
<luestion  based  upon  them  merely  because  they  happen  to  be 
printed  in  the  record.  (In  re  Page's  Estate,  12  Ida.  410,  86 
Pac.  273 ;  Williams  v.  Boise  Basin  Min.  Co.,  11  Ida.  233,  81 
Pac.  646;  Ramsey  v.  Hart,  1  Ida.  423;  Ray  v.  Ray,  1  Ida. 
705;  Graham  v.  Linehan,  1  Ida.  780;  Swanson  v.  Oroat,  12 
Ida.  148,  85  Pac.  384.) 

SULLIVAN,  J. — This  is  an  action  commenced  in  the  dis- 
trict court  for  a  writ  of  mandate  to  compel  the  city  council 
of  the  city  of  Pocatello  to  issue  a  license  to  the  respondents 
to  sell  liquors  at  retail  in  said  city.  The  complaint  alleges 
the  partnership  of  the  plaintiffs,  the  corporate  capacity  of  the 
oity  and  that  the  defendants  are  its  officers;  the  application 
for  license,  ordinances  under  which  the  same  was  asked  and 
the  refusal  to  grant  the  license.  A  general  demurrer  was 
interposed,  which  was  overruled  and  defendants  answered. 
On  motion  a  large  part  of  the  answer  was  stricken  out. 
Thereafter  evidence  was  submitted  by  both  parties  and  find- 
ings of  fact  and  conclusions  of  law  made  and  judgment  en- 
tered in  favor  of  the  respondents.  This  appeal  is  from  the 
Judgment  on  the  judgment-roll  alone. 

A  motion  to  strike  out  portions  of  the  transcript  has  been 
interposed,  but  it  is  contended  by  counsel  for  appellants  that 
jsaid  motion  comes  too  late,  as  the  transcript  was  filed  on  the 
9th  of  November,  1907,  and  the  case  was  for  hearing  at  the 
November  term  of  this  court,  and  as  this  motion  was  not  made 
until  the  February  term  of  the  court,  it  came  too  late  under 
Idaho,  VoL  14—39 
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the  provisions  of  Eule  17  of  the  rules  of  this  court,  which 
rule  provides  that  objections  to  the  transcript,  statement,  the 
bond,  undertaking  on  appeal,  etc.,  or  any  objection  to  the 
record  affecting  the  rights  of  the  appellants  to  be  heard  on 
the  points  of  error  assigned,  must  be  taken  at  the  first  term 
after  the  transcript  is  filed.  We  think  the  contention  of 
counsel  for  appellants  is  correct  and  must  be  sustained,  as 
motions  of  this  kind  must  be  made  under  said  rule  at  the 
^  first  term  after  the  transcript  is  filed. 

The  overruling  of  the  demurrer  to  the  complaint  is  as- 
signed as  error.  The  demurrer  goes  to  the  seventh  paragraph 
of  the  complaint,  which  is  as  follows : 

''That  on  the  7th  day  of  May,  1907,  said  Perkins  &  Mc- 
Carty  duly  petitioned  said  Council  as  required  by  said  Or- 
dinances, to  issue  to  them  a  license  for  three  months  a& 
retail  dealers  in  spirituous,  vinous  and  malt  liquors.  Said 
retail  liquor  business  to  be  conducted  upon  Lot  Eighteen, 
in  Block  372,  in  the  City  of  Pocatello,  Bannock  County, 
Idaho,  at  what  is  known  as  the  Tupper  House  on  South  First 
Avenue. 

**And  said  petition  being  then  and  there  signed  by  not 
less  than  a  majority  of  the  property  owners  and  tenants  of 
property  owners  of  the  said  Block  in  which  it  was  so  intended 
to  conduct  said  business,  and  said  petition  also  being  accom- 
panied by  $126.00." 

It  is  contended  that  the  allegations  in  said  paragraph  are 
not  sufiicient,  for  the  reason  that  the  petition  required  to  be 
presented  is  not  alleged  to  have  been  signed  by  a  majority 
of  the  property  owners  and  tenants  of  property  owners  of  the 
block  in  which  it  was  intended  to  conduct  said  business,  the^ 
alley  being  the  dividing  line  of  the  block.  It  is  contended 
that  the  allegation  in  the  complaint  alleges  that  the  petition 
presented  was  signed  by  not  less  than  a  majority  of  the  prop- 
erty owners  and  tenants  of  property  owners  in  the  block 
in  which  it  was  intended  to  conduct  said  business,  but  it  does- 
not  allege  that  the  signers  of  said  petition  are  property  owners 
and  tenants  of  property  owners  residing  in  the  block  where^ 
such  business  is  to  be  conducted,  the  alley  being  the  dividing: 
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•  line.  A  part  of  sec.  115  of  the  ordinances  of  the  city  of 
Pocatello   is  as  follows: 

'*A11  applications  for  such  license  shall  be  made  by  peti- 
tion to  the  city  council,  said  petition  to  be  signed  by  not  less 
than  the  majority  of  property  owners,  and  tenants  of  prop- 
erty owners,  residing  in  that  block  in  which  it  is  intended 
to  conduct  the  business  for  which  the  license  is  sought.  The 
alley  being  the  dividing  line  of  the  block." 

That  section  provides  that  no  license  shall  be  issued  except 
on  the  conditions  named  therein,  the  presentation  of  a  peti- 
tion signed  by  a  majority  of  the  property  owners  and  ten- 
ants thereof,  residing  in  the  half  block  where  such  business  is 
to  be  carried  on.  The  clear  intent  of  the  language  used  in 
said  ordinance  is  that  the  petition  required  to  be  presented 
to  the  city  council  must  be  signed  by  a  majority  of  the 
property  owners  or  tenants  of  property  owners  residing  in 
the  half  block  where  said  business  is  to  be  conducted.  That 
being  true,  tha  demurrer  should  have  been  sustained,  for  the 
reason  that  the  complaint  fails  to  state  a  cause  of  action, 
for  when  one  claims  a  right  under  the  statute,  he  must  allege 
all  the  facts  required  by  the  statute  in  order  to  bring  him- 
self within  its  provisions.  This  court  held  in  Sherwood  v. 
Stephens,  13  Ida.  399,  90  Pac.  343,  that  where  a  pleader  wishes 
to  avail  himself  of  a  statutory  privilege  or  right  to  be  granted 
on  particular  facts,  such  facts  must  be  alleged  in  the  com- 
plaint. The  court,  therefore,  erred  in  overruling  the  demur- 
rer.   The  demurrer  should  have  been  sustained. 

It  is  next  contended  that  the  court  erred  in  striking  out 
certain  portions  of  the  affirmative  matter  set  forth  in  the 
answer.  The  court  evidently  struck  out  said  part  of  the  an- 
swer on  the  theory  that  if  the  proper  petition  was  presented 
to  the  city  council,  it  was  compulsory  upon  the  council  to 
grant  the  license.  Under  the  amendatory  act  of  sec.  73  of 
an  act  concerning  the  organization,  government  and  powers 
of  cities  and  villages,  approved  March  15,  1907,  it  is  provided 
that  in  addition  to  the  powers  theretofore  granted  to  cities 
and  villages  under  the  provisions  of  law,  that  any  city  or  vil- 
lage may,  by  ordinance  or  by-law  (subdiv.  8,  p.  518),  ^'Li- 
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cense,  regulate  and  prohibit  the  selling  or  giving  away  of  any 
intoxicating,  malt,  vinous,  mixed  or  fermented  liquor." 
Under  those  provisions  the  council  of  Pocatello,  by  sec.  114 
of  its  ordinances,  provided  that  it  shall  be  unlawful  to  sell, 
barter,  deal  or  othermse  dispose  of  spirituous,  vinous,  malt  or 
other  intoxicating  liquors  without  first  having  obtained  a  li- 
cense therefor.  A  part  of  the  provisions  of  ordinanee,  sec. 
115,  is  above  quoted,  and  requires  the  application  for  license 
to  retail  liquor  to  be  made  by  petition,  etc.  Sec.  116  of  said 
ordinances  provides  that  upon  the  granting  of  the  lic^ise 
petitioned  for,  the  applicant  shall  pay  to  the  treasurer  the  li- 
cense fee  and  thereafter  the  clerk  shall  issue  the  license.  The 
question  is  then  presented  whether  under  the  law  and  the 
provisions  of  said  ordinances  the  city  council  had  any  au- 
thority whatever  to  refuse  a  license  in  case  a  proper  petition 
was  presented.  The  language  of  the  ordinance  we  do  not 
think  is  mandatory,  and  sec.  116  provides  that  "Upon  the 
granting  of  the  license  petitioned  for,"  etc.,  but  does  not  pro- 
vide that  it  must  be  granted  to  disreputable  characters  whose 
conduct  of  the  business  would  menace  the  peace  of  the  city. 
It  does  not  provide  that  the  license  must  be  granted  upon  pre- 
senting the  petition.  If  the  city  council  had  no  discretion  in 
the  matter,  but  must  grant  the  license,  the  ordinance  in  ques- 
tion would  have  provided  that  upon  filing  a  proper  petition 
a  license  must  issue. 

That  part  of  the  answer  stricken  out  on  motion  was  to  tiie 
effect  that  the  application  for  such  license  by  the  plaintiffs 
was  made  for  the  sole  use  and  benefit  of  one  Joseph  Murphy, 
who  had  theretofore  been  refused  a  license;  that  during  the 
years  1904  and  1905,  said  Murphy  was  engaged  in  the  retail 
ibusiness  in  the  city  of  Pocatello;  that  he  operated  and  con- 
ducted a  dance-hall  therein,  in  which  congregated  a  lai^ 
number  of  lewd  woman  and  immoral  men,  and  thugs,  high- 
waymen, holdups  and  thieves  were  suffered  and  allowed  to 
congregate  for  the  purpose  of  plying  their  vocation  and 
fleecing  such  victims  as  might  venture  therein ;  that  the  place 
of  business  of  said  Murphy  became  a  menace  to  the  morals 
of  the  young  men  and  boys  of  the  cily  of  Pocatello  and 
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notorious  throughout  the  southern  part  of  the  state,  to  the 
great  shame  and  disgrace  of  said  city;  that  said  place  of  busi- 
ness was  commonly  known  and  referred  to  as  ** Honky-tonk,** 
and  under  such  name  became  notorious  as  an  immoral  and 
disreputable  place,  and  one  highly  dangerous  to  the  morals 
of  the  city.  The  part  of  the  answer  stricken  out  contained 
other  allegations  in  regard  to  the  disreputable  character  of 
said  Murphy. 

We  are  satisfied  that  under  the  law  and  the  provisions  of 
said  ordinances,  the  city  council  had  some  discretion  in  grant- 
ing licenses,  and  it  was  their  bounden  duty  to  refuse  to  grant 
a  license  to  anyone  of  such  character  as  said  Murphy  was 
alleged  to  be,  and  the  court  erred  in  striking  that  part  of  the 
answer.  They  were  not  obliged  to  grant  a  license  to  anyone 
who  would  conduct  a  resort  that  would  be  dangerous  to  the 
public  peace  and  quiet  of  their  city.  In  Perry  v.  City  Council 
/>f  Salt  Lake  City,  7  Utah,  143,  25  Pac.  739,  11  L.  R.  A.  446, 
it  was  held  that  the  city  council  of  Salt  Lake  City,  under  a 
power  given  them  by  law  to  license,  regulate  and  tax  the  sale 
of  intoxicating  liquors,  had  discretion  to  refuse  a'  license, 
notwithstanding  the  applicant  has  complied  with  the  ordi- 
nance with  respect  to  the  petition,  bond,  etc.,  where  no  pre- 
vious ordinance  has  specified  the  persons  to  whom  nor  the 
places  where  licenses  may  be  granted.  This  class  of  legisla- 
tion for  the  regulation  of  the  sale  of  liquor,  is  to  protect 
society  from  the  evils  attending  it.  The  benefit  of  the  dealer 
is  not  the  chief  end  of  such  laws  and  regulations,  and  to  in- 
trust the  privilege  of  selling  intoxicating  liquors  to  such 
persons  as  the  allegations  of  the  answer  showed  the  person  for 
whom  such  license  was  intended  would  be  a  menace  to  the 
peace  and  good  order  of  the  city.  There  is  no  inherent 
right  in  a  citizen  to  sell  intoxicating  liquors  at  retail.  It 
is  a  business  attended  with  danger  to  the  community,  and  it  is 
recognized  everywhere  as  a  subject  of  regulation.  {Crowley 
V.  Chnstensen,  137  U.  S.  86,  11  Sup.  Ct.  13,  34  L.  ed.  620.) 
We  therefore  conclude  that  the  city  council  has  a  reasonable 
discretion  in  granting  such  licenses. 
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Points  Decided. 

The  judgment  is  reversed  and  the  cause  remanded.  Costs 
are  awarded  to  the  appellant. 

Ailshie,  C.  J.,  concurs. 

STEWART,  J.,  Dissenting  in  part.— I  dissent  from  that 
part  of  the  opinion  of  the  majority  of  the  court,  in  which  it  is 
held  that  under  the  ordinances  of  Pocatello,  the  city  council 
had  a  discretion  in  granting  or  refusing  a  license.  Section 
73  of  an  act  approved  March  15,  1907  (Laws  1907,  p.  509), 
provides:  "In  addition  to  the  power  hereinbefore  granted  to 
cities  and  villages  under  the  provisions  of  this  chapter,  any 
city  or  village  may  by  ordinance  or  by-law" ;  and  then  follows 
subdivision  8  of  section  15,  in  part  as  follows:  '* License, 
regulate  and  prohibit  the  selling  or  giving  away  of  any  in- 
toxicating, malt,  vinous,  mixed  or  fermented  liquor.'*  This 
statute  empowers  cities  and  villages  by  ordinance  to  license, 
regulate  and  prohibit  the  liquor  trafiSc,  but  it  does  not  grant 
to  cities  or  villages  the  power  to  regulate  or  prohibit  the 
sale  of  liquor  independent  of  an  ordinance.  In  this  case  the 
city  council  having  passed  an  ordinance  regulating  the  sale  of 
intoxicating  liquors,  the  petitioners  were  entitled  to  a  license 
upon  complying  with  said  ordinance.  The  city  council  had 
no  authority  to  reject  the  application  upon  grounds  and  con- 
ditions not  covered  by  the  ordinance.  Had  the  city  desired 
to  prohibit  a  certain  class  or  certain  individuals  from  selling 
liquors,  the  council  should  have  provided  for  the  same  in  the 
ordinance;  in  other  words,  I  hold  that  the  power  with  refer- 
ence to  the  liquor  traffic  must  be  exercised  by  ordinance  and 
not  independent  of  ordinance. 

i 

(May  12,  1908.) 

ON  PETITION  FOB  BEHEABIKa. 

[95  Pac.  696.] 

4.  See.  4456,  Bev.  Stat.,  requires  that  a  copy  of  any  order  made  on 
demurrer  shaU  become  a  part  of  the  judgment-roll.  An  order  made 
on  demurrer  may  be  announced  from  the  bench  and  entered  in  the 
minutes  of  the  court,  and  thereby  become  as  fully  the  order  and 
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deeision  of  the  court  on  the  demurrer  as  if  it  had  been  drawn  up  and 
eigned  as  a  separate  instrument  and  filed  with  the  clerk.  In  either 
event  a  copy  of  any  such  order,  whether  entered  on  the  court  minutes 
or  made  and  filed  with  the  clerk,  becomes  a  part  of  the  judgment- 
roll,  and  is  reviewable  on  an  appeal  from  a  final  judgment. 

5.  The  minutes  of  the  court,  as  such,  are  not  properly  a  part  of 
the  judgment-roll,  except  in  so  far  as  they  may  contain  any  order 
or  judgment,  a  copy  of  which  is  by  statute  made  a  part  of  the 
judgment-roll. 

6.  An  order  made  and  entered  in  the  minutes  of  the  court  strik- 
ing any  allegations  from  a  pleading  cannot  be  reviewed  on  an  appeal 
from  the  judgment,  unless  the  same  is  incorporated  in  a  bill  of  ex- 
ceptions. 

7.  Under  the  provisions  of  sec.  4427,  Bev.  Stats.,  it  is  unnecessary 
to  take  an  exception  to  an  order  striking  out  a  pleading  or  a  portion 
thereof,  and  it  is  likewise  unnecessary  to  incorporate  such  order 
or  ruling  in  a  bill  of  exceptions,  and  the  same  appearing  in  the 
reeord  or  files  may  be  reviewed  on  appeal  as  though  settled  in  a  bill 
of  exceptions.  In  order,  however,  to  have  such  exception  reviewed 
by  the  appellate  court  without  incorporating  the  same  in  a  bill  of 
exceptions,  it  is  necessary  to  move  for  a  new  trial  and  use  such  record 
and  files  as  provided  for  by  sec.  4443,  Bev.  Stat.,  in  which  case 
the  same  may  be  used  on  appeal  from  the  order  granting  or  refusing 
the  motion  for  a  new  trial. 

(Sylkibus  by  the  court) 

AILSHIB,  C.  J. — Respondents  have  filed  a  petition  for  a 
rehearing  and  make  their  principal  complaint  against  the  ac- 
tion of  the  court  in  considering  the  ruling  of  the  trial  court  in 
passing  upon  defendants'  demurrer,  and  also  in  striking  from 
defendants'  answer  certain  parts  thereof. 

The  questions  argued  and  presented  by  this  petition  were 
argued  on  the  original  hearing  of  this  case.  This  court, 
however,  in  its  opinion  only  dealt  with  that  part  of  the  con- 
tention involving  respondents'  motion  to  strike  certain  mat- 
ter from  the  transcript.  We  held  that  the  motion  not  having 
been  made  within  the  time  prescribed  by  Rule  17  of  this  court 
(32  Pac.  ix)  was  too  late  and  could  not  be  considered  by 
the  court.  We  did  not,  however,  go  into  a  consideration  of 
the  further  proposition  that  certain  orders  and  rulings  of  the 
trial  court  were  not  properly  before  this  court,  on  account  of 
sot  having  been  saved  and  settled  in  a  bill  of  exceptions. 
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Taking  these  questions  up  in  their  order,  we  will  briefly  con- 
sider them  on  this  petition. 

Sec.  4818,  Rev.  Stat.,  enumerates  the  papers,  files  and  docu- 
ments that  shall  be  brought  to  this  court  on  an  appeal  from 
a  final  judgment.  Among  other  things  there  enumerated  is 
that  of  the  judgment-roll.  Sec.  4456,  Rev.  Stat.,  defines  and 
prescribes  what  shall  constitute  the  judgment-roll,  and  among 
other  orders,  papers  and  files  enumerated  is  included  *'a  copy 
of  any  order  made  on  demurrer."  The  transcript  in  this 
case  contains  what  purports  to  be  the  minutes  of  the  district 
court  of  May  31,  1907,  in  which  there  is  an  entry  of  the  title 
of  this  case,  followed  by  a  recital  and  order  that,  **0n  this 
day  the  court  announces  its  decision  on  the  demurrer  of  the 
defendants  to  the  complaint  herein,  heretofore  argued,  sub- 
mitted and  taken  under  advisement,  and  orders  that  said  de- 
murrer be  and  hereby  is  overruled^"  etc.  This  order  and 
entry  is  contained  in  the  judgment-roll  and  is  certified  as  a 
part  of  the  judgment-roll.  The  statute  does  not  prescribe  the 
manner  or  method  of  making  or  entering  an  order  sustaining 
or  overruling  a  demurrer.  We  accept  it,  however,  as  a 
fundamental  proposition  that  the  trial  judge  may  announce 
an  order  ruling  on  a  demurrer  from  the  bench  and  have  it 
entered  on  the  court  minutes,  and  that  the  same  will  be  as 
much  an  order  of  the  court  and  have  the  same  force  and  effect 
as  if  the  judge  had  written  a  formal  order  on  a  separate 
sheet  of  paper  and  signed  the  same  and  caused  it  to  be  filed 
by  the  clerk.  In  either  event,  it  is  the  order  of  the  court 
in  ruling  on  the  demurrer. 

The  foregoing  statute  (sec.  4456)  requires  the  clerk  to 
make  a  copy  of  such  order  and  attach  it  with  the  other  papers 
which  go  to  constitute  the  judgment-roll.  The  clerk  can  as 
easily  make  a  copy  of  the  order  made  and  entered  on  the  court 
minutes  as  he  can  of  an  order  made  and  filed  in  his  office.  In 
either  event  it  is  a  copy  of  the  order  of  the  court  ruling  on 
the  demurrer,  and  we  conclude  that  the  order  in  the  present 
case  is  properly  in  the  judgment-roll  and  contained  in  the 
transcript,  and  was  properly  before  the  court  for  its  con- 
sideration.   It  is  true  that  the  minutes  of  the  court,  as  such^ 
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are  not  properly  a  part  of  the  judgment-roll,  and  can  only 
be  brought  to  this  court  on  an  appeal  from  the  judgment 
by  being  incorporated  in  a  bill  of  exceptions.  In  Williams 
V.  Boise  Basin  Min,  &  Dev.  Co.,  11  Ida.  233,  81  Pac.  646, 
and  In  re  Paige,  12  Ida.  410,  86  Pac.  273,  this  court  specifically 
held  that  ''the  minutes  of  the  court,"  as  such,  are  not  prop- 
erly a  part  of  the  judgment-roll,  and  cannot  be  examined  or 
considered  by  this  court  on  an  appeal  from  the  judgment 
unless  the  same  are  incorporated  and  settled  in  a  bill  of  ex- 
ceptions. 

The  next  contention  made  by  the  petitioner  is  that  the  order 
of  the  trial  court,  in  striking  from  the  answer  certain  parts 
of  the  defendants'  alleged  separate  defense,  is  not  properly 
before  this  court  and  was  therefore  improperly  considered  by 
the  court.  That  order  appears  only  from  the  minutes  of  the 
court  and  is  not  incorporated  or  settled  in  any  statement  or 
bill  of  exceptions.  Under  the  rule  announced  by  this  court 
in  the  Boise  Basin  Mining  case,  and  In  re  Paige,  supra,  the 
order  of  the  court  on  the  motion  to  strike  certain  matter  from 
the  answer  is  not  properly  before  this  court,  and  in  that 
view  of  the  case,  what  was  said  by  the  court  concerning  that 
order  and  the  matter  purported  to  have  been  stricken  from  the 
answer,  was  merely  dictum,  and  purely  gratuitous.  And  in 
that  view  of  the  case,  there  would  be  nothing  before  this 
court  to  show  that  the  matter  stricken  from  the  answer  is 
not  still  a  part  of  the  answer.  It  all  appears  in  the  answer 
contained  in  the  transcript,  and  without  this  minute  entry 
there  is  nothing  in  the  transcript  to  show  that  the  objection- 
able matter  was  ever  ordered  stricken  out,  and,  of  course, 
would  remain  in  this  transcript  as  a  part  of  the  answer.  Any- 
thing said  with  reference  to  that  motion,  however,  would  not 
affect  our  judgment  in  this  case,  for  the  reason  that  we  held 
that  the  demurrer  was  improperly  overruled  and  should  have 
been  sustained.  That  alone  would  work  a  reversal  of  the 
judgment,  irrespective  of  any  view  we  might  entertain  of  the 
action  of  the  court  on  the  motion  to  strike  from  the  answer. 

In  this  connection,  it  becomes  necessary  for  the  court 
to  consider  a  contention  made  by  the  appellants,  both  by  brief 
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and  on  the  oral  argument  of  this  case.  It  was  urged  that 
under  the  provisions  of  sec.  4427,  Rev.  Stat.,  it  ia  unneces- 
sary to  take  exception  to  an  order  **  striking  out  a  pleading 
or  a  portion  thereof,"  and  that  it  is  likewise  unnecessary  to 
embody  such  order  or  ruling  in  a  bill  of  exceptions,  but  that 
"the  same,  appearing  in  the  record  or  files,  may  be  reviewed 
upon  appeal  as  though  settle^  in  such  bill  of  exceptions." 
In  support  of  this  contention,  appellants  cite  Palmer  v.  Pet- 
iingill,  6  Ida.  346,  55  Pac.  653,  in  which  this  court  said: 

*' Under  the  provisions  of  sec.  4427  of  the  Revised  Statutes, 
1887,  an  order  overruling  or  sustaining  a  demurrer  need  not 
be  embodied  in  a  bill  of  exceptions  to  be  reviewed  on  appeal 
If  the  same  appears  in  the  records  or  files,  it  may  be  reviewed 
on  appeal,  as  though  settled  in  a  bill  of  exceptions." 

It  will  be  observed,  however,  that  that  case  involved  an 
order  made  by  the  trial  court  ruling  on  a  demurrer.  Sec. 
4427  is  as  follows : 

*'The  verdict  of  the  jury,  the  final  decision  in  an  action 
or  proceeding,  an  interlocutory  order  or  decision,  finally  de- 
termining the  rights  of  the  parties,  or  some  of  them ;  an  order 
or  decision  made  upon  a  contested  motion;  an  order  or  deci- 
sion from  which  an  appeal  may  be  taken;  an  order  sustain- 
ing or  overruling  a  demurrer,  allowing  or  refusing  to  allow 
an  amendment  to  a  pleading,  striking  out  a  pleading  or  a 
portion  thereof,  refusing  a  continuance ;  an  order  made  upon 
ex  parte  application,  and  an  order  or  decision  made  in  the 
absence  of  a  party,  are  deemed  to  have  been  excepted  to ;  and 
such  exception  to  the  verdict  of  a  jury;  to  the  final  decision 
of  an  action  or  proceeding;  to  an  order  or  decision  finally 
determining  the  rights  of  the  parties  or  any  of  them;  to  an 
order  sustaining  or  overruling  a  demurrer;  or  to  any  other 
order  or  decision  included  within  the  terms  of  this  section, 
where  such  order  or  decision  and  the  papers  upon  which 
it  is  made  are  a  part  of  the  records  and  files  in  the  action, 
need  not,  unless  desired  by  the  party  objecting  thereto,  be 
embodied  in  a  bill  of  exceptions,  but  the  same,  appearing 
in  the  record  or  files,  may  be  reviewed  upon  appeal  as  though 
settled  in  such  bill  of  exceptions." 


Digitized  by 


Google 


May,  1908.]  Perkins  v.  Loux,  619 

Opinion  of  the  Court — Ailshie,  C.  J.,  on  Petition  for  Behearing. 

We  have  compared  the  foregoing  section  with  the  cor- 
responding section  of  the  California  Code  of  Civil  Procedure 
(sec.  647),  and  we  find  that  the  California  statute  does  not 
contain  that  provision  which  makes  it  unnecessary  to  embody 
the  order  made  on  any  of  the  matters  enumerated  in  a  bill  of 
exceptions,  and  which  further  provides  that  the  same  appear- 
ing in  the  ''records  and  files''  may  be  reviewed  on  appeal  as 
though  settled  in  a  bill  of  exceptions ;  nor  does  the  California 
statute  contain  the  clause  allowing  a  party  an  exception  to 
**an  order  or  decision  made  upon  a  contested  motion."  It 
follows,  therefore,  that  decisions  of  the  California  court  con- 
struing sec.  647  of  their  code,  can  throw  but  little  light  on 
this  section  of  our  statute. 

An  examination  of  the  latter  portion  of  sec.  4427  makes  it 
clear  that  the  statute  itself  gives  a  litigant  an  exception 
to  an  order  made  on  a  contested  motion  or  striking  out  a 
pleading,  or  portion  thereof,  and  it  is  also  clear  that  the 
statute  does  not  require  such  an  order  to  be  embodied  in  a  bill 
of  exceptions  and  that  ''the  same,  appearing  in  the  record  or 
files,  may  be  reviewed  upon  appeal  as  though  settled  in  a  bill 
of  exceptions."  Now  the  only  difficult  question  that  arises  in 
this  connection  is  that  as  to  the  method  of  presenting  such 
*' record  or  files"  to  the  supreme  court.  An  order  made  on  a 
contested  motion  or  striking  a  pleading,  or  portion  thereof, 
is  not  made  a  part  of  the  judgment-roll  under  sec.  4456,  nor 
is  it  made  a  part  of  the  record  on  appeal  under  sec.  4818.  We 
therefore  turn  to  the  provisions  defining  the  record  on  appeal 
from  an  order  granting  or  refusing  a  new  trial.  Sec.  4820, 
Rev.  Stat.,  defines  and  prescribes  what  shall  constitute  a  record 
on  an  appeal. from  an  order  granting  or  refusing  a  new  trial, 
and  is  as  follows: 

"On  an  appeal  from  an  order  granting  or  refusing  a  new 
trial,  the  appellant  must  furnish  the  court  with  a  copy  of  the 
notice  of  appeal,  of  the  order  appealed  from,  and  of  the 
papers  designated  in  sec.  4443  of  this  code." 

Sec.  4443,  to  which  the  foregoing  section  refers,  provides, 
among  other  things,  that  "the  judgment-roll  and  the  affidavits, 
or  the  records  and  files  in  the  action,"  etc.^  may  be  used  on 
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the  hearing  of  a  motion  for  a  new  trial.  It  is  therefore  pro- 
vided by  sec.  4443  "that  the  records  and  files  in  the  action*' 
mentioned  in  sec.  4427  may  be  used  and  considered  on  a  mo- 
tion for  a  new  trial,  and,  of  course,  this  may  be  done  without 
incorporating  the  same  in  a  bill  of  exceptions.  Sec.  4443  is  a 
verbatim  copy  of  sec.  661  of  the  Code  of  Civil  Procedure  of 
California,  with  the  exception  of  the  words,  **or  the  records 
and  files  in  the  action,"  contained  in  our  statute,  which  do  not 
appear  in  the  California  statute.  In  California,  while  an  ex- 
ception is  allowed  as  a  matter  of  law,  to  an  order  or  ruling 
on  a  motion  striking  a  pleading  or  portion  thereof,  in  order 
to  have  the  same  preserved  and  reviewed,  it  is  necessary  to  in- 
corporate it  in  a  bill  of  exceptions.  But  the  Idaho  legis- 
lature, after  adopting  sec.  4427  and  specifically  providing  that 
orders  and  rulings  made  on  the  matters  therein  enumerated 
need  not  be  embodied  in  a  bill  of  exceptions,  evidently  thought 
it  necessary  to  provide  a  method  for  having  such  orders  and 
rulings  reviewed.  They  therefore  included  in  sec.  4443  the 
additional  matter,  namely,  **or  the  records  and  files  in  the 
action,"  that  might  be  considered  on  a  motion  for  a  new  trial, 
and  by  sec.  4820  authorized  the  same  to  be  made  a  part  of  the 
record  on  an  appeal  from  an  order  granting  or  refusing  a  new 
trial. 

From  the  foregoing  examination  and  analysis  of  the  differ- 
ent provisions  of  the  statutes  of  this  state  and  a  comparison 
of  the  same  with  corresponding  provisions  of  the  California 
Code,  we  conclude  that  the  legislature  of  this  state  intended 
that  the  orders  and  rulings  of  the  court  to  which  exceptions 
are  allowed  by  statute,  as  enumerated  in  sec.  4427,  and  which 
are  not  made  a  part  of  the  judgment-roll,  must  be  reviewed 
on  an  appeal  from  an  order  granting  or  refusing  a  new  trial. 
They  clearly  cannot  be  reviewed  on  an  appeal  from  the  judg- 
ment where  they  are  not  made  a  part  of  the  judgment-roll 
or  incorporated  in  a  bill  of  exceptions. 

No  sufficient  ground  appearing  in  the  petition  why  a  re- 
hearing should  be  granted,  the  same  is  denied. 
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(March  24,  1908.) 

DUDLEY  D.  TONCRAY,  Appellant,  v.  ALFRED  BUDGE, 

Respondent. 

[95  Pac.  26.] 

BxPBALED  Statutes — ^Jurisdiction  at  Law  and  in  Equity— Election 
Contests — Election  Contests  not  a  Judicial  Question — ^Jubib- 
DicTioN  OF  Election  Contests — Quo  Warranto — Jurisdiction  of 
Proceedings  in  Quo  Warranto — Constitutional  Law — Selv-opee- 
ATivE  Provisions — Elective  Franchise — Bigamy  and  Polygamy 
— Celestial  and  Patriarchal  Marriages — Marriages  roR  Time 
Only — Marriages  for  Time  and  Eternity — Construction  or  Sec. 
3,  Art.  6,  Constitution — Prohibition  Against  Bigamous  and 
Polygamous  Marriages — Prohibition  Extends  to  Acts,  Prao- 
tiges  and  Teachings,  and  not  to  Beliefs. 

1.  Bj  the  act  of  Febniarj  2,  1899  (Sees.  Lawi  1899,  p.  33),  pro* 
viding  for  the  holding  of  elections  and  for  election  contests,  all  ter- 
ritorial statutes  in  relation  to  elections  and  election  contests  were 
repealed,  and  the  same  are  no  longer  in  force  or  effect. 

2.  At  the  time  of  the  adoption  of  the  state  constitution,  the  rem- 
edy provided  for  the  contesting  of  elections  in  certain  cases  was 
classed  and  distinguished  as  ''a  special  proceeding  of  a  civil 
nature,"  and  was  not  classed  among  ''cases  or  actions  either  at 
law  or  in  equity. ' ' 

3.  At  common  law  an  election  contest,  as  such,  was  unknown,  and 
all  the  provisions  or  authority  existing  within  this  state  for  contest- 
ing an  election  are  dependent  upon  statute  alone. 

4.  At  the  time  of  the  adoption  of  the  constitution  of  this  state, 
an  election  contest,  as  such,  was  neither  recognized  by  the  common 
law  nor  the  statute  law  as  a  "case  either  at  law  or  in  equity,"  and 
such  a  proceeding  is  therefore  not  necessarily  included  within  the 
original  jurisdiction  of  district  courts,  as  that  jurisdiction  is  con- 
ferred by  see.  20  of  art.  5  of  the  constitution.      ^ 

5.  An  election  contest  is  of  purely  statutory  origin,  and  is  within 
the  direction,  control  and  management  of  the  political  power  of  the 
state,  and  the  manner  of  conducting  such  a  contest  and  of  deter- 
mining the  questions  arising  thereunder  is  within  the  authority  and 
control  of  the  political  power  of  the  state  government  as  distin- 
guished from  the  judicial  power  and  authority  thereof. 

6.  Under  sec.  124  of  the  act  of  Februaiy  2,  1899,  in  reference  to 
elections  and  the  contest  of  elections,  the  supreme  court  has  original 
jurisdiction  in  the  nuitter  of  a  contest  of  thfl  election  of  a  district 
judge. 
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7.  Under  the  constitution  of  this  state,  it  is  competent  for  the 
legislature  to  authorize  the  contesting  of  elections  and  to  prescribe 
the  manner  and  method  of  conducting  the  same,  and  to  establish 
or  designate  the  court,  body,  board  or  tribunal  before  which  such 
contests  shall  take  place. 

8.  It  would  not  be  competent  for  the  legislature,  under  the  name 
or  guise  of  an  election  contest,  to  authorize  a  board  or  body  other 
than  the  duly  and  regularly  constituted  constitutional  judicial 
tribunals  to  inquire  into  and  pass  upon  a  constitutional  question  or 

:  a  constitutional  ineligibility  to  hold  office  and  make  such  inquiry  and 

investigation  final  and  conclusive. 

9.  The  writ  of  quo  warranto  was  a  common-law  remedy,  and  is 
covered  by  and  included  in  sees.  4612  to  4619,  Bev.  Stat,  of  this 
state,  which  provide  for  an  information  in  the  nature  of  quo  war- 
ranto to  inquire  into  the  authority  by  which  a  person  holds  or  exer- 
cises an  office  or  franchise,  and  those  provisions  of  the  statute  are 
still  in  force  in  this  state,  and  the  jurisdiction  to  be  exercised  under 
these  provisions  of  law  falls  ¥rithin  the  category  of  "cases  both  at 
law  and  in  equity"  as  used  in  sec.  20  of  art.  5  of  the  constitution* 

10.  In  proceedings  by  information  in  the  nature  of  quo  warranto, 
under  sees.  4612  to  4619,  Bev.  Stat.,  the  district  courts  of  this  state 
have  original  jurisdiction. 

11.  In  proceedings  on  information  under  sees.  4612  to  4619,  Bev. 
Stat.,  the  action  must  be  prosecuted  in  the  naine  of  the  people  of 
the  state  against  the  usurper  or  intruder,  and  must  be  brought  by 
or  on  the  relation  of  the  district  attorney  of  the  proper  county  or 
of  the  attorney  general  of  the  state,  except  in  the  single  instance 
where  a  person  claims  himself  to  be  originally  entitled  to  the  office, 
in  which  case  he  may  prosecute  the  action  in  his  own  name. 

12.  Where  an  action  in  the  nature  of  quo  warranto  is  sought  to  be 
prosecuted  under  sees.  4612  to  4619,  Bev.  Stat.,  and  the  same  is  not 
prosecuted  by  or  on  relation  of  the  attorney  general  or  the  proper 
county  attorney,  it  is  necessary  for  the  plaintiff  to  show  some  good 
cause  why  the  same  is  not  so  prosecuted,  and  obtain  the  permission 
and  consent  of  the  court  to  act  as  the  relator  himself  and  prosecute 
the  action. 

13.  It  is  contrary  to  the  spirit  and  purpose  of  the  ancient  writ  of 
quo  warranto,  and  its  modern  form  of  information  in  the  nature  of 
quo  warranto,  to  allow  the  action  to  be  prosecuted  promiscuously  by 
any  and  every  elector. 

14.  The  remedy  provided  for  by  sees.  4612  to  4619,  Bev.  Stat,  for 
an  information  in  the  nature  of  quo  warranto,  is  for  the  protection  of 
the  public  in  its  governmental  and  sovereign  capacity,  and  for  the 
benefit  of  the  community  or  state  at  large  rather  than  for  the  gratifi- 
cation, satisfaction  or  protection  of  any  particular  individual,  except 
it  be  one  who  is  himself  entitled  to  the  office. 
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15.  See.  3  of  art.  6  of  the  constitution  is  self -operative  and  self- 
acting,  and  needs  no  legislation  to  cany  its  provisions  into  effect. 

16.  No  one  can  exercise  the  elective  franchise,  serve  on  a  jury  or 
hold  any  civil  oflSce  within  this  state  who  comes  within  the  inhibi- 
tions of  sec.  3  of  the  "Suffrage  and  Elections"  article  of  the  state 
constitution. 

17.  The  only  safe  and  reasonable  way  in  which  to  interpret  and 
construe  language  used  in  a  constitutional  provision,  is  to  read  it  in 
the  light  of  the  known  condition  of  affairs  and  circumstances  exist- 
ing at  the  time  of  its  adoption  and  against  which  its  provisions  were 
directed,  and  in  doing  so  the  court  will  look  to  the  public  history  of 
such  time  as  the  same  can  be  gathered  from  the  press,  public  writings 
and  the  current  literature  of  that  time. 

18.  The  principal  and  primary  object  of  the.  people  and  their  rep- 
resentatives in  the  constitutional  convention  in  adopting  sec.  3  of 
art.  6  was  to  suppress  and  forever  prohibit  and  discountenance 
bigamy  and  polygamy  in  the  state  of  Idaho,  under  whatever  name  or 
distinction  it  might  be  given,  and  under  whatever  doctrine  or  creed 
it  might  be  recognized,  taught  or  practiced  by  any  person  or  organ- 
izations. 

19.  At  the  time  of  the  holding  of  the  constitutional  convention, 
the  Church  of  Jesus  Christ  of  Latter-Day  Saints,  commonly  called 
the  Mormon  Church,  recognized  two  kinds  of  marriages,  one  for 
time  only,  or  for  this  life  only,  and  the  other  for  both  time  and 
eternity,  or  for  this  life  and  the  life  hereafter,  and  it  was  the  in- 
tention of  the  framers  of  the  constitution  and  the  people  in  its 
adoption,  to  prohibit  plural  marriages  of  either  kind;  but  the  pro- 
hibition only  extends  to  the  natural  life  of  the  parties  and  to  this 
civil  and  temporal  government. 

20.  Constitutions  and  statutes  are  drafted  and  adopted  for  the 
government  of  men  and  the  regulation  of  their  conduct  in  a  civil 
and  temporal  government  of  human  beings  in  this  life.  Constitu- 
tions and  statutes  care  nothing  about  what  men  believe  with  refer- 
ence to  a  future  existence;  indeed,  they  are  intended  in  this  Ameri- 
can Union  to  protect  a  man  in  anything  he  wants  to  believe  in  ref- 
erence to  the  future  life.  They  do  not  deal  with  beliefs,  but  with 
acts  and  practices  and  teachings.  They  protect  a  man  in  his  re- 
ligious beliefs,  but  they  prohibit  him  from  acting  or  practicing  or 
teaching  anything  in  any  manner  contrary  to  good  morals  and  the  • 
public  weal  as  prescribed  by  the  laws  of  the  land. 

21.  Celestial  and  patriarchal  marriages  to  be  participated  in  in 
the  next  world  or  the  future  life  cannot  be  crimes  here  and  in  this 
life  under  a  civil  and  man-made  government,  but  whenever,  under 
such  names  or  designation  or  any  other  name,  a  man  takes  unto 
Mmself  more  than  one  wife  during  any  given  period  of  time,  such 
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marriages  become  bigamous  or  polygamous,  and  are  prohibited  hj 
the  organic  law  of  the  state. 

22.  There  was  no  objection  at  the  time  of  the  adoption  of  the 
constitution,  and  can  be  no  constitutional  one  now,  to  a  man  be- 
lieving that  the  wife  to  whom  he  is  married  in  this  life  will  con- 
tinue to  be  his  wife  throughout  eternity,  and  there  can  be  no  ob- 
jection to  his  marrying  her  for  both  ''time  and  eternity,"  but 
what  the  constitution  objects  to  and  forbids,  is  a  man  having  more 
than  one  wife  at  any  one  and  the  same  time,  whether  he  be  married 
to  her  for  "time  only"  or  for  "all  time  and  eternity." 

23.  The  fact  that  a  man  belongs  to  a  church  or  organization  that 
teaches  that  marriage  ceremonies  celebrated  by  its  duly  authorized 
officers  or  ecclesiastics  remain  in  force  and  effect  during  both  this 
life  and  all  eternity  does  not  disqualify  him  for  an  elector  so  long 
as  such  church  or  organization  does  not  teach  or  countenance  more 
than  one  of  such  marriages  for  the  same  person  during  the  same 
period  of  time  so  as  to  make  such  marriage  bigamous  or  polygamous. 

24.  The  framers  of  the  constitution  and  the  people  in  its  adop* 
tion,  in  employing  the  words  *  *  bigamous, "  *  *  polygamous, "  *  *  plural, ' ' 
"celestial"  and  "patriarchal"  marriages,  meant  and  intended  to 
prohibit  a  man  having  more  than  one  wife  at  any  time  under  what- 
ever name  or  designation  he  might  ehooee  to  style  his  marriage,  and 
the  use  of  each  of  those  words  was  directed  against  bigamous  and 
polygamous  marriages. 

25.  A  celestial  or  patriarchal  marriage,  in  order  to  eome  within 
the  prohibition  of  the  provisions  of  the  constitution,  must  also  be 
bigamous  or  polygamous. 

26.  It  was  not  intended  by  the  constitution  to  in  any  manner  in- 
terfere with  the  religious  beliefs  and  opinions  of  anyone.  The 
constitution  was  directed  against  acts,  practices,  and  teachings 
with  reference  to  this  life,  and  not  against  beliefs  and  opinions  in 
regard  to  a  future  life. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Fifth  Judicial 
District,  for  the  County  of  Bannock.  Hon.  J.  M.  Stevens, 
Judge  of  the  Sixth  Judicial  District,  presiding. 

Proceedings  on  complaint  of  Dudley  D.  Toncray,  an  elector, 
to  contest  the  election  of  Hon.  Alfred  Budge  as  Judge  of  the 
Fifth  Judicial  District.  Judgment  for  the  defendant  and 
plaintiff  appeals.    Affirmed. 
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Richards  &  Haga,  for  Appellant. 

Under  the  specific  grant  of  power  contained  in  sees.  9  and 
10,  art.  5,  of  the  constitution  there  is  no  possible  ground  upon 
which  the  supreme  court  can  be  said  to  have  original  jurisdic- 
tion of  this  case.  Neither  is  it  possible  by  legislation  to  en- 
large that  jurisdiction  so  as  to  include  a  case  of  this  kind. 

The  constitutional  limitation  of  the  original  jurisdiction  of 
the  supreme  court  is  restrictive  of  any  other  original  jurisdic- 
tion, the  rule  of  construction  of  the  constitution  being  that 
affirmative  words  declaring  in  what  cases  the  supreme  court 
shall  have  original  jurisdiction  must  be  construed  negatively 
as  to  all  other  cases.  {Ex  parte  Vallandingham,  1  Wall.  252, 
17  L.  ed.  589 ;  Martin  v.  Hunter,  1  Wheat.  330,  4  L.  ed.  97 ; 
Lake  v.  Lake,  17  Nev.  230,  30  Pac.  878 ;  6  Am.  &  Eng.  Ency. 
of  Law,  1048,  citing  many  authorities.) 

The  question  in  this  case,  however,  is  not  whether  the  su- 
preme court  has  original  jurisdiction  of  this  action,  but 
whether  the  district  court  has  jurisdiction  over  it  under 
the  constitutional  grant  of  power  to  the  judicial  department. 

The  word  "case"  is  more  comprehensive  in  meaning  in  com- 
mon parlance  than  either  '*suit''  or  ** action,"  and  includes 
special  proceedings  unknown  to  the  common  law.  {Oold  v. 
Vermont  Cent.  Ry.  Co.,  19  Vt.  478,  484.) 

The  use  of  the  words  **all  cases"  and  **in  law  and  equity" 
has  been  repeatedly  construed  by  the  supreme  court  of  the 
United  States,  and  in  a  number  of  important  cases  the  prin- 
ciple has  been  laid  down  that  the  broadest  and  most  liberal 
construction  of  their  meaning  must  be  sustained,  in  order  to 
give  the  judicial  power  the  force  and  scope  with  which  the 
framers  of  the  federal  constitution  evidently  intended  to 
clothe  it.  {Cohens  v,  Virginia,  6  Wheat.  264,  382,  5  L.  ed. 
257,  286;  Osbom  v.  Bdnk  of  United  States,  9  Wheat.  738, 
2  L.  ed.  204;  Cherokee  Nation  v.  State,  5  Pet.  25,  8  L. 
cd.  49;  Smith  v,  Adams,  130  U.  S.  167,  9  Sup.  Ct.  566,  32  L. 
cd.  895;  Fong  Yue  Ting  v.  United  States,  149  U.  S.  726,  13 
Sup.  Ct.  1016,  37  L.  ed.  918;  Mayor  v.  Cooper,  6  Wall.  247, 18 
L.  ed.  852.) 
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In  the  absence  of  special  constitutional  or  statutory  provi- 
sions to  the  contrary,  the  common-law  courts  have  jurisdic- 
tion of  all  cases  of  contested  election.  (McCrary  on. Elec- 
tions, 3d  ed.,  sec.  346.)  The  presumptions  of  law  are  in 
favor  of  the  jurisdiction  of  courts  of  general  jurisdiction* 
(17  Am.  &  Eng.  Ency.  of  Law,  1073,  and  cases  there  cited.) 

Sees.  5026  and  5042,  Eev.  Stat.,  give  the  district  court  juris- 
diction of  the  subject  matter  of  this  action,  and  have  not  been 
repealed  by  the  act  of  1899. 

In  section  162  of  the  act  of  1899,  we  find  the  following 
language:  **A11  acts  and  parts  of  acts  enacted  by  any  terri- 
torial legislature  relating  to  elections  be,  and  the  same  are 
hereby,  repealed." 

The  act  beginning  with  section  5026,  Rev.  Stat.,  does  not 
relate  to  elections,  but  to  contests  of  elections. 

The  territorial  legislature  also  enacted  another  act.  (Chap- 
ters I  to  XII,  Title  11,  Pol.  Code,  Rev.  Stat.)  This  last  act 
certainly  relates  to  elections,  and  was  evidently  the  act  in- 
tended to  be  repealed  by  the  act  of  1899. 

The  act  of  1899  did  not  attempt  to  deprive  the  district 
court  of  the  jurisdiction  conferred  by  the  constitution. 
{Oreaihouse  v.  Heed,  1  Ida.  494.) 

**A  general  statute  without  negative  words  will  not  repeal 
the  particular  provisions  of  a  former  one  unless  the  two  are 
irreconcilably  inconsistent."  {People  v.  Lytle,  1  Ida,  146; 
26  Am.  &  Eng.  Ency.  of  Law,  719 ;  Nolle  v.  Bragaw,  12  Ida. 
273,  85  Pac.  903.) 

The  act  of  1899  (sec.  162)  declares  it  is  only  intended  to 
repeal  any  territorial  act  relating  to  election,  which  excludes 
the  idea  that  it  intended  to  repeal  sec.  5042,  Rev.  Stat  (26 
Ajn.  &  Eng.  Ency.  of  Law,  718  et  seq.) 

If  respondent  was  ineligible  under  our  constitution,  lua 
election  was  void  and  gives  him  no  Aght  to  hold  the  office  of 
district  judge.  (26  Am.  &  Eng.  Ency.  of  Law,  338,  note  17; 
People  V.  Woodbury,  14  Cal.  44.) 

Constitutional  eligibility  is  a  question  the  courts  must  deter- 
mine under  the  general  jurisdictional  grant  of  power,  and 
special  tribunals  created  to  hear  and  determiae  election  con<i 
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tests  merely  cannot  deprive  courts  of  general  constitutiona] 
jurisdiction  of  such  right.  The  eligibility  of  respondent 
under  sec.  3,  art.  6  of  our  constitution  is  a  constitutional  ques- 
tion, and  the  legislature  has  no  power  to  take  such  jurisdic- 
tion from  the  court  where  this  constitution  placed  it.  {People 
V.  Woodbury,  14  Cal.  46 ;  Ex  parte  Attorney  General,  1  CaL 
87.) 

The  statutory  remedy  of  1899  and  the  territorial  act  be- 
ginning with  sec.  5026,  Rev.  Stat.,  are  concurrent  remedies 
with  the  territorial  act  beginning  with  sec.  4612,  Rev.  Stat. 
(17  Ency.  PL  &  Pr.  423;  People  v.  H olden,  28  Cal.  130;  Peo- 
ple V.  Londoner,  13  Colo.  303,  22  Pac.  765,  6  L.  R.  A.  444; 
State  V.  Fransham,  19  Mont.  273,  48  Pac.  1.) 

It  is  a  general  rule  of  law  that  in  all  these  cases  of  special 
tribunals  their  jurisdiction  is  strictly  confined,  and  never 
excludes  the  courts  of  ordinary  jurisdiction,  except  upon  the 
clearest  direction  of  the  legislative  will.  (Fidelity  Trust 
Co.  V.  OUl  Car.  Co.,  25  Fed.  749,  and  cases  cited.) 

Sections  5026  to  5042,  Rev.  Stat.,  wefe  in  force  at  the  time 
of  the  adoption  of  our  constitution,  and  provided  that  any 
elector  of  a  district  had  the  right  to  bring  proceedings  to  de- 
termine the  right  to  hold  office,  and  that  the  district  court 
had  jurisdiction  thereof.  In  addition  to  this  the  constitution 
had  granted  the  right  to  enforce  this  inhibition,  and  had 
granted  jurisdiction  to  such  courts  as  had  original  jurisdic- 
tion to  enforce  all  self -executing  constitutional  provisions,  and, 
therefore,  no  common-law  restrictions  or  statutory  enactments 
could  prevent  the  enforcement  of  this  right. 

A  constitutional  provision  designed  to  remove  an  existing 
mischief  should  never  be  construed  as  dependent  for  its  effi- 
cacy and  operation  upon  legislative  will.  (6  Am.  &  Eng. 
Ency.  of  Law,  913,  n.  2,  and  cases  cited ;  Boon  Tp.  Co.  v.  Cum- 
mins, 142  U.  S.  366,  12  Sup.  Ct.  220,  35  L.  ed.  1044;  Oakland 
Pa^.  Co.  V.  naton,  69  Cal.  482,  11  Pac.  3.) 

The  doctrine  must  be  regarded  as  settled  that  all  negative 
or  prohibitory  clauses  in  a  constitution  are  self-executing. 
{Law  V.  People,  87  111.  385 ;  Illinois  Cent.  Ry.  Co.  v.  Ihlenherg, 
75  Fed.  877,  21  C.  C.  A.  546,  34  L.  R.  A,  393;  Dill  v.  Ellicott, 
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Fed.  Cas.  No.  3911,  Taney,  233 ;  Oakland  Paving  Co,  v.  HH- 
ion,  69  Cal.  479,  11  Pac.  3;  DeTurk  v.  Commonwealih,  129 
Pa.  St.  151, 15  Am.  St.  Rep.  705, 18  Atl.  757,  5  L.  R.  A.  853 ;  8 
Cyc.  of  Law  &  Proc.  754  (citing  many  cases)  ;  Katz  v.  Herrick, 
12  Ida.  1,  86  Pac,  873;  Haiard  v.  Shoshone  Co.,  3  Ida.  107,  27 
Pac.  680;  Cii'nningham  v.  Moody,  3  Ida.  125,  28  Pac.  395; 
Day  V.  Day,  12  Ida.  556,  86  Pac.  531.) 

Clark  &  Budge,  and  Hawley,  Puckett  &  Hawley,  for  Re- 
spondent. 

This  proceeding,  nnder  the  statute,  should  have  been  com- 
menced in  the  supreme  court ;  therefore,  the  district  court  had 
no  jurisdiction  in  the  premises;  it  is  a  special  remedy  pro- 
vided, and  not  a  concurrent  remedy,  and  to  the  statutory 
remedy  alone  must  the  contestant  look  for  any  relief.  (15 
Cyc.  Law  &  Proc.  394,  and  notes.)  Sec.  20,  art.  6  of  the  con- 
stitution provides  that  the  district  court  shall  have  original 
'  jurisdiction,  both  at  law  and  in  equity ;  but  this  constitutional 
provision  does  not  extend  to  cases  of  this  kind.  {Dickey  v» 
Reed,  78  111.  261;  Moore  v.  Hoisington,  31  111,  243;  Clarke  v. 
Jack,  60  Ala.  271;  Clarke  v.  Rogers,  81  Ky.  43;  State  v. 
Dortch,  41  La.  Ann.  846,  6  South.  777.) 

Where  the  legislature  has  acted,  and  has  prescribed  methods 
of  contest,  such  methods  are  to  the  exclusion  of  all  others. 
{State  v.  Superior  Court,  14  Wash.  604,  45  Pac.  23,  33  L.  R. 
A.  674;  Parmeter  v.  Bourne,  8  Wash.  45,  35  Pac.  586;  Carter 
V.  Superior  Court,  138  Cal.  150,  70  Pac.  1067 ;  Jennings  v. 
Joyce,  116  111.  179,  5  N.  E.  534;  Linegar  v.  Rittenhouse,  94 
111.  208;  Reynolds  v.  Police  Jury  etc.,  44  La.  Ann.  863,  11 
South.  236;  7  Ency.  of  PI.  &  Pr.  377  et  seq.) 

Appellant  has  no  standing  in  court  whatever  in  this  ac- 
tion, by  reason  of  his  noncompliance  with  the  statute,  in  that 
he  did  not  bring  his  contest  in  a  court  having  jurisdiction; 
and  therefore  the  decision  of  the  court  below  must  be  affirmed. 
An  election  contest  is  not  a  case  in  law  or  equity  within  the 
meaning  of  the  constitution,  but  a  special  proceeding  which 
may  be  referred  for  hearing  to  a  special  tribunal,  or  the  duty 
of  determining  which  may  be  imposed  as  an  additional  duly 
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on  a  tribunal  already  in  existence.  (Taxpayers  v.  0' Kelly, 
49  La.  Ann.  1039,  22  South.  311 ;  Waiiamson  v.  Lane,  52  Tex. 
335;  Breuggermann  v.  Young,  208  111.  181,  70  N.  E.  292; 
Quartier  v.  Dowiai,  219  111.  326,  76  N.  E.  371;  7  Ency.  of 
PI.  &Pr.  376.) 

If  the  statutory  remedy  is  constitutional,  and  the  district 
court  is  held  to  have  concurrent  jurisdiction,  then  when  the 
contestant  goes  to  the  district  court  for  his  remedy,  he  must 
go  (in  the  absence  of  a  statute  prescribing  the  method  in  that 
particular  court)  in  the  manner  prescribed  by  the  common 
law. 

This  common-law  remedy  is  by  quo  warranto,  and  it  is  the 
only  remedy  at  common  law.  It  is  a  proceeding  brought  un- 
der well-established  forms  and  by  certain  authorized  persons. 
(7  Ency.  of  PI.  &  Pr.-377,  and  cases  cited;  10  Am.  &  Eng. 
Ency.  of  Law,  796,  801,  and  cases  cited;  Tarbox  v,  Sughrue, 
36  Kan.  225,  12  Pac.  935.) 

If  this  act  in  question  is  unconstitutional,  there  is  no  tri- 
bunal having  jurisdiction  of  a  contest  of  a  district  judge. 
{Baird  v,  Hutchinson,  179  111.  435,  53  N.  E.  567;  Douglas  v. 
Hutchinson,  183  111.  323,  35  N.  E.  628.) 

Elections  belong  to  the  political  branch  of  the  government, 
and  are  beyond  the  conti'ol  of  the  judicial  power.  The  de- 
termination of  election  contests  is  a  judicial  function  only  so 
far  as  authorized  by  statute. 

The  intent  is  plain,  and  in  seeking  to  interpret  the  meaning 
of  a  constitutional  provision,  the  intent  of  the  f ramers  of  the 
instrument  should,  if  possible,  be  ascertained  and  carried  out. 
(10  Century  Digest,  1223  (6) ;  8  Cyc.  730,  733,  731  C.) 

We  assert,  as  a  historical  fact,  and  on  the  authority  of  a 
number  of  the  members  of  that  convention,  and  as  a  matter 
that  cannot  be  gainsaid  or  contradicted,  that  the  only  object 
the  constitution  makers  had,  as  shown  by  their  utterances  and 
proceedings  upon  this  important  question,  was  the  prohibi- 
tion of  polygamous  practices  and  teachings,  and  it  was  not 
the  intention  to  include  in  the  inhibited  teachings  or  prac- 
tices anything  except  marriages  of  a  polygamous  and  plural 
character. 
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Where  a  later  act  of  the  legislative  body  fully  embraces 
the  whole  sub ject  matter  of  a  former  act,  it  repeals  such 
former  act  by  implication,  even  if  it  does  not  so  repeal  it  in 
express  terms.  (Dugan  v.  Oitting,  3  Oill,  138,  43  Am.  Dec 
306;  Goddard  v.  Boston,  20  Pick.  (Mass.)  410.) 

AILSHIE,  C.  J. — This  proceeding  was  instituted  on  Decem- 
ber 15,  1906,  in  the  district  court  of  the  fifth  judicial  district 
in  and  for  the  county  of  Bannock.  It  is  a  proceeding  to  con- 
test the  election  of  the  defendant  and  respondent  as  judge 
of  the  fifth  judicial  district  of  this  state.  The  complainant 
alleged  that  he  was  an  elector  of  the  state  and  of  the  county 
of  Bannock  on  November  6,  1906,  and  that  as  such  elector  he 
prosecutes  this  proceeding  to  contest  the  election  of  the  Hon- 
orable Alfred  Budge  as  district  judge.  He  alleges  that  on 
November  6,  1906,  the  defendant  was  elected  judge  of  the 
fifth  judicial  district,  and  that  thereafter  and  on  November 
26,  1906,  the  state  board  of  canvassers  canvassed  the  election 
returns  and  declared  the  defendant  duly  elected  to  the  office 
of  district  judge  in  and  for  the  fifth  district. 

The  sole  and  only  grounds  of  contest  alleged  by  the  com- 
plainant on  account  of  the  existence  of  which  he  alleges  that 
the  defendant  had  not  been  duly  and  regularly  elected  to  such 
office,  and  for  which  he  prayed  that  the  office  be  declared 
vacant,  are  those  found  in  sec.  3,  art.  6  of  the  state  constitu- 
tion.   That  section  is  as  follows: 

**No  person  is  permitted  to  vote,  serve  as  a  juror,  or  hold 
any  civil  office  who  is  under  guardianship,  idiotic  or  insane,  or 
who  has  at  any  place  been  convicted  of  treason,  felony,  em- 
bezzlement of  public  funds,  bartering  or  selling  or  offering  to 
barter  or  sell  his  vote,  or  purchasing  or  offering  to  purchase 
the  vote  of  another,  or  other  infamous  crime,  and  who  has 
not  been  restored  to  the  rights  of  citizenship,  or  who  at  the 
time  of  such  election  is  confined  in  prison  on  conviction  of  a 
criminal  offense,  or  who  is  a  bigamist  or  polygamist,  or  is 
living  in  what  is  known  as  partriarchal  or  celestial  marriage, 
or  in  violation  of  any  law  of  this  state,  or  of  the  United  States, 
forbidding  any  such  crime;  or  who  in  any  manner^  teaches^ 
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advises,  counsels,  aids  or  encourages  any  person  to  enter  into 
bigamy,  polygamy,  or  such  patriarchal,  plural  or  celestial 
marriage,  or  to  live  in  violation  of  any  such  law,  or  to  com- 
mit any  such  crime;  or  who  is  a  member  of,  or  contributes 
to  the  support,  aid,  or  encouragement  of,  any  order,  organiza- 
tion, association,  corporation,  or  society,  which  teaches,  advises, 
•counsels,  encourages  or  aids  any  person  to  enter  into  bigamy, 
polygamy  or  such  patriarchal  or  plural  marriage,  or  which 
teaches  or  advises  that  the  laws  of  this  state  prescribing  rules 
of  civil  conduct,  are  not  the  supreme  law  of  the  state ;  nor  shall 
Chinese  or  persons  of  Mongolian  descent  not  bom  in  the 
United  States,  nor  Indians  not  taxed,  who  have  not  severed 
their  tribal  relations  and  adopted  the  habits  of  civilization, 
either  vote  or  serve  as  jurors,  or  hold  any  civil  oflSce." 

It  is  alleged  that  the  defendant  judge  is  one  of  the  per- 
sons named  in  the  foregoing  provision  of  the  constitution  as 
prohibited  from  holding  any  civil  office  within  this  state.  The 
principal  grounds  charged  as  constituting  the  inhibition 
against  this  defendant,  are:  That  the  defendant  was  on 
November  6,  1906,  and  for  a  long  time  prior  thereto,  and  ever 
since  said  date  has  been,  a  member  of  an  organization  known 
as  the  Church  of  Jesus  Christ  of  Latter-Day  Saints,  commonly 
called  the  Mormon  Church,  and  that  he  did  at  all  the  times 
mentioned,  and  still  does,  contribute  to  the  support,  aid  and 
encouragement  of  such  organization  and  church;  ''that  said 
ohurch  teaches,  advises,  counsels,  encourages  and  aids  persons 
to  enter  into  polygamous  marriages,"  and  ''plural  marriages" 
and  "patriarchal  marriages,"  and  "celestial  marriages." 

The  complaint,  consisting  of  thirty-three  paragraphs, 
charges  the  organization,  commonly  known  as  the  Mormon 
Church,  with  teaching  each  and  every  of  the  separate  acts  in- 
hibited by  sec.  3,  art.  6  of  the  constitution,  and  charges  the 
-defendant  with  being  a  member  thereof,  and  contributing  to 
the  support  and  aid  of  the  oi^anization.  It  does  not,  how- 
ever, charge  the  defendant  himself  with  bigamy  or  polygamy, 
unless  charging  celestial  and  patriarchal  marriage  amounts 
to  charging  bigamy  and  polygamy.  It  does  charge  him, 
though,  with  "living  in  what  is  known  as  celestial  marriage,'' 
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and  with  ''teaching,  advising,  counseling  and  encouraging 
persons  to  enter  into  what  is  known  as  celestial  marriage.'' 
The  complaint  prays  for  a  judgment  decreeing  that  the  de- 
fendant was  at  the  time  of  his  election  ineligible  to  hold  the 
office  of  district  judge,  and  that  the  office  be  declared  vacant. 

The  defendant  demurred  to  the  complaint,  1st,  on  the 
ground  that  the  court  in  which  the  complaint  was  filed  had  no 
jurisdiction  of  the  subject  matter;  2d,  that  the  complaint 
'  did  not  state  facts  sufficient  to  constitute  a  cause  of  action ; 
3d,  that  it  was  uncertain  and  ambiguous  in  that  it  did  not 
allege  what  complainant  meant  by  charging  that  the  defend- 
ant was  living  **in  what  is  known  as  celestial  marriage,*'  and 
also  in  charging  that  defendant  was  living  *'in  what  is  known 
as  patriarchal  marriage."  The  demurrer  came  on  for  hear- 
ing before  the  Honorable  James  M.  Stevens,  judge  of  the  sixth 
judicial  district,  presiding,  and  after  argument  was  sustained, 
and  the  complainant  declining  to  amend,  the  cause  was  dis- 
missed.    This  appeal  is  from  the  judgment. 

The  first  question  presented  on  this  appeal  is  as  to  the  jur- 
isdiction of  the  district  court  to  hear  and  determine  a  contest 
of  election  of  a  district  judge.  .  Respondent  contends  that  the 
only  authority  to  be  found  in  the  laws  of  this  state  for  con- 
testing the  election  of  a  district  judge  is  that  contained  in  the 
act  of  February  2, 1899  (Sess.  Laws,  1899,  p.  33),  and  that  by 
sec.  124  thereof  the  supreme  court  is  vested  with  original  jur- 
isdiction in  such  cases.    That  section  provides  as  follows : 

**The  supreme  court  shall  hear  and  determine  contests  of 
the  election  of  judges  of  the  supreme  court,  judges  of  the 
district  courts,  and  district  attorneys ;  and  in  case  they  shall 
disagree,  the  governor  shall  act  with  them  in  determining,  but 
no  judge  of  the  supreme  court  shall  sit  upon  the  hearing  of 
any  case  in  which  he  is  a  party.'* 

The  appellant,  on  the  contrary,  contends  that  in  the  first 
place  the  foregoing  section  is  unconstitutional ;  in  the  second 
place,  that  if  it  is  constitutional,  it  is  only  a  concurrent  jur- 
isdiction with  the  district  courts;  that  under  the  provisions 
of  sec.  20,  art.  5  of  the  constitution,  **the  district  courts  have 
original  jurisdiction  in  all  cases  both  at  law  and  in  equi^/' 


Digitized  by 


Google 


March,  1908.]  Toncray  v.  Budge.  633 

Opinion  of  the  Court — ^Ailshie,  C.  J. 

and  that  it  would  consequently  be  beyond  the  power  of  the 
legislature  to  deprive  that  court  of  its  original  jurisdiction  in 
an  election  contest.  In  the  light  of  these  different  conten- 
tions, we  turn  our  attention  to  an  examination  of  the  legisla- 
tive enactments  on  the  subject,  and  also  of  the  constitutional 
provisions  applicable  to  the  controversy. 

At  the  time  of  the  adoption  of  the  constitution,  we  had  on 
the  statute-books  of  the  then  territory,  sees.  5026  to  5042,  Rev. 
Stat.,  providing  for  contesting  certain  elections.  At  the  time 
of  the  adoption  of  the  constitution,  an  election  contest  was 
designated  by  the  statute  as  a  **  special  proceeding  of  a  civil 
nature"  and  was  made  a  title  of  part  3  of  the  Code  of  Civil 
Procedure.  Under  the  provisions  of  the  statute  as  it  then 
existed,  the  district  courts  were  given  jurisdiction  in  such 
cases  as  the  one  at  bar.  After  the  adoption  of  the  constitu- 
tion, the  first  legislature  enacted  an  election  law  of  which  the 
act  of  February  2,  1899  (Sess.  Laws  1899,  p.  33),  is  a  re- 
enactment.  By  sec.  162  of  the  latter  act,  it  is  provided  that 
**A11  acts  and  parts  of  acts  enacted  by  any  territorial  legis- 
lature relating  to  elections  be  and  the  same  are  hereby  re- 
pealed." That  act  contained  a  complete  election  law,  as 
well  as  specific  enactments  for  contesting  each  and  every  office 
to  which  a  candidate  might  be  elected.  It  also  provided  the 
board,  body  or  forum  in  which  each  contest  should  take  place. 
The  act  of  February  2,  1899  (Sess.  Laws  1899,  p.  33),  was 
clearly  intended  to  provide  a  full  and  complete  scheme  and 
procedure  for  holding  elections  and  the  contests  thereof,  and 
repealed  all  territorial  election  laws  and  with  it  such  terri- 
torial statutes  as  provided  for  the  contesting  of  elections.  A 
statute  providing  for  contesting  an  election  is  clearly  l^sla- 
tion  ** relating  to  elections,"  and  was  within  the  repealing 
provisions  of  sec.  162  of  the  act.  We  conclude  that  the  only 
legislation  we  now  have  in  this  state  that  refers  to  the  con- 
test of  elections  is  that  found  in  the  legislative  enactments 
subsequent  to  the  adoption  of  the  constitution.  This  deter- 
mination leads  to  the  conclusion  that  if  sec.  124  of  the  act  of 
February  2,  1899,  is  constitutional,  then  the  supreme  court  has 
original  jurisdiction  over  such  a  contest.    It  remains,  then, 
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to  determine  whether  or  not  the  foregoing  section  is  constitu- 
tional, and  if  constitutional,  whether  the  jurisdiction  there 
conferred  is  exclusive  or  is.  merely  concurrent  with  the  dis- 
trict courts.  These  two  questions  are  so  intimately  related 
that  the  consideration  of  the  one  will  necessarily  involve  the 
other,  and  we  will  therefore  consider  them  both  together. 

It  seems  to  be  conceded  by  the  authorities  that  at  common 
law  there  was  bo  such  a  proceeding  or  remedy  as  an  election 
contest,  and  that  the  only  way  known  to  the  common  law  to 
contest  the  right  of  a  person  to  an  oflSce  was  by  the  writ  of 
quo  warranto,  and  that  remedy  was  invoked  in  the  name  of 
the  crown  by  the  public  prosecutor,  or,  as  we  term  him,  the 
attorney  general.  (Carter  v.  Superior  Court,  138  Cal.  150, 
70  Pac.  1067;  Budd  v.  Holden,  28  Cal.  124;  SnowbaU  v.  Peo- 
ple, 147  111.  260,  35  N.  E.  538;  Paine  on  Elections,  sec.  793, 
794;  7  Ency.  PI.  &  Pr.  377;  15  Cyc.  393.)  The  territorial 
legislature  at  the  session  of  1887,  enacted  sees.  4612  to  4619, 
inclusive,  which  are  practically  a  codification  of  the  common- 
law  quo  warranto,  with  some  additions  and  enlargement  both 
as  to  subject  matter  and  authority  and  jurisdiction  of  the 
courts.  Those  provisions  of  the  statute  are  still  in  force. 
They  at  once  became  a  part  of  the  power  and  jurisdiction  of 
the  district  courts,  as  was  quo  warranto  at  common  law,  and 
they  remain  such  to  this  day.  The  present  proceeding  is  not 
prosecuted  under  the  provisions  of  the  foregoing  sections,  and 
was  evidently  not  instituted  on  that  theory.  It  was  brought 
purely  as  an  election  contest  and  in  the  name  of  an  elector 
as  contestant.  Of  this,  however,  we  will  deal  later.  For 
the  purposes  of  our  present  consideration  we  treat  the  pro- 
ceeding as  a  straight  election  contest.  The  question  then 
arises :  Is  an  election  contest  a  case  either  at  law  or  in  equity 
within  the  meaning  of  sec.  20,  art.  5  of  the  constitution  T 
That  section  reads:  **The  district  court  shall  have  original 
jurisdiction  in  all  cases  both  at  law  and  in  equity,  and  such 
appellate  jurisdiction  as  may  be  conferred  by  law.'*  At  first 
blush,  it  would  seem  that  the  framers  of  the  constitution  had 
by  the  words  *'in  all  cases  both  at  law  and  in  equity"  in- 
tended to  cover  all  matters,  subjects  and  controversies  involv* 
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ing  judicial  determination  or  requiring  a  judicial  investiga- 
tion for  their  determination.  A  reading,  however,  of  sec.  21 
of  the  same  article,  which  confers  original  jurisdiction  "in 
all  matters  of  probate,  settlement  of  estates  of  deceased  per- 
sons and  appointment  of  guardians,'*  on  probate  courts,  dis- 
closes at  once  that  it  was  not  the  intention  of  the  framers 
of  the  constitution  to  cover  the  whole  field  of  litigation  or 
judicial  inquiry  or  investigation  by  the  words  '*at  law  and 
in  equity."  Indeed,  this  court  so  held  in  In  re  Estate  of 
McVatf,  ante,  p.  56,  93  Pac.  28.  It  would  seem,  however, 
that  aside  from  the  jurisdiction  conferred  by  sec.  21,  it  must 
have  been  the  intention  of  the  framers  of  the  constitution  in 
drafting  sec.  20,  to  cover  all  other  subjects  of  judicial  in- 
vestigation, inquiry  and  determination  that  might  arise  under 
the  constitution  or  laws  of  the  state.  In  considering  the  same 
language  used  in  the  federal  constitution,  the  supreme  court 
of  the  United  States,  in  Mayor  of  Nashville  v.  Cooper,  6  Wall. 
247,  18  L.  ed.  851,  said:  **The  power  here  under  considera- 
tion is  given  in  general  terms.  No  limitation  is  imposed. 
The  broadest  language  is  used.  'All  cases'  so  arising  are  em- 
braced. None  are  excluded.  How  jurisdiction  shall  be  ac- 
quired by  the  inferior  courts,  whether  it  shall  be  original  or 
appellate,  or  original  in  part  and  appellate  in  part,  and  the 
manner  of  procedure  in»  its  exercise  after  it  has  been  ac- 
quired, are  not  prescribed.  The  constitution  is  silent  upon 
those  subjects.  They  are  remitted  without  check  or  limita- 
tion to  the  wisdom  of  the  legislature A  case  in  law  or 

equity  consists  of  the  right  of  the  one  party  as  well  as  the 
other,  and  may  be  truly  said  to  arise  under  the  constitution 
or  a  law  of  the  United  States  whenever  its  correct  decision 
depends  upon  the  right  construction  of  either." 

Aside,  however,  from  these  considei-ations  and  legal  conclu- 
sions, the  inquiry  still  remains:  Is  an  election  contest  neces- 
sarily or  innately  a  judicial  inquiry!  It  must  be  conceded, 
we  think,  that  a  contest,  as  distinguished  from  a  quo  warranto 
or  inquiry  on  information,  is  of  purely  statutory  origin. 
(Paine  on  Elections,  sec.  793.)  In  the  absence  of  legislation 
providing  for  and  authorizing  an  election  contest,  no  such 
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right  would  exist,  and  eoii8€t)iieiitlv  there  would  be  no  remedy 
therefor  cognizable  in  either  «  coort  of  law  or  eqnity. 

In  Doujlas  r.  Huhkinsam,  1S3  HL  323,  55  N.  E.  628.  the 
■npreme  court  of  Illinois  in  1899,  in  considering  this  identical 
question  under  the  ccMistitution  of  that  state,  said:  ''The  pro- 
vision of  the  constitution  conferring  original  jurisdiction  upon 
circuit  courts  includes  the  prosecution  of  every  claim  or  de- 
mand in  a  court  of  justice  which  was  known,  at  the  adop- 
tion of  the  constitution,  as  an  action  at  law  or  a  suit  in  chan- 
cery. It  also  includes  all  actions,  since  provided  for,  in 
which  personal  or  private  rights  are  involved,  which  belong 
to  the  same  class,  or  are  of  the  same  nature,  as  previously  ex- 
isting actions  at  law  or  in  equity.  Such  are  cases  where  the 
legislature  creates  a  new  statutory  remedy  for  the  recovery 
of  property,  or  for  damages  occasioned  by  the  infringement 
of  a  right.  There  are  many  special  statutory  proceedings 
which  involve  rights,  but  which  are  not  within  the  tenns  of 
the  constitution,  because  they  are  not  causes  at  law  or  in 
equity.  This  proceeding  has  never  been  regarded,  under  com- 
mon law  or  equity  practice,  as  a  cause  at  law  or  in  equity, 
and  is  not  of  the  same  nature  as  such  a  cause.''  In  1905  that 
case  was  affirmed  in  Quartier  v.  Dawiat,  219  HI.  326,  76  N. 
E.  371. 

In  WUUamsan  v.  Lane,  52  Tex.  335,  the  supreme  court  of 
Texas  held  that  ''The  determination  of  the  result  of  an  elec- 
tion is  not  a  matter  pertaining  to  the  ordinary  jurisdiction 
of  the  law  in  courts  of  justice.  It  is  in  the  nature  of  a 
political  question,  to  be  regulated,  under  the  constitution,  by 
the  political  authority  of  the  state."  It  has  also  been  held 
by  very  respectable  authority  that  the  holding  and  conducting 
of  elections  is  exclusively  under  the  control,  direction  and 
management  of  the  political  power  of  the  state,  and  that  the 
manner  of  conducting  them  and  questions  arising  in  declar- 
ing the  results  thereof,  and  the  determination  as  to  who  has 
been  duly  elected  to  office,  are  all  within  the  control  of  the 
political  power  of  the  state,  and  are  entirely  separate  and  in- 
dependent from  and  outside  of  those  powers  known  as  the 
judicial  power  and  authority  of  the  state.    This  principle  was 
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announced  in  Dickey  v.  Reedy  78  HI.  261,  wherein  the  court 
said:  "Elections  belong  to  the  political  branch  of  the  govern- 
ment, and  are  beyond  the  control  of  the  judicial  power.  It 
was  not  designed,  when  the  fundamental  law  of  the  state  was 
framed,  that  either  department  of  government  should  inter- 
fere with  or  control  the  other ;  and  it  is  for  the  political  power 
of  the  state,  within  the  limits  of  the  constitution,  to  provide 
the  manner  in  which  elections  shall  be  held,  and  the  manner 
in  which  oflBcers  thus  elected  shall  be  qualified  and  their  elec- 
tions contested."  The  foregoing  was  approved  and  reaf- 
firmed in  Douglas  v.  Hutchinson,  supra. 

McCrary  on  Elections  seems  to  recognize  the  fact  that  the 
matters  involved  in  an  election  contest  are  not  necessarily 
judicial  in  character.  In  other  words,  that  they  are  at  most 
merely  quasi  judicial,  as  he  recognizes  the  power  of  the  leg- 
islature to  deprive  the  courts  entirely  of  jurisdiction  in  such 
matters,  or  rather  withhold  jurisdiction  from  them.  At  sec. 
344,  he  says:  ''Where  the  statute  creates  a  board  for  the 
purpose  of  determining  election  contests  and  confers  upon 
such  board  exclusive  jurisdiction,  in  such  cases  the  courts  are 
deprived  of  jurisdiction  to  pass  upon  the  results  of  any  such 
contests. '*  Such  a  conclusion  could  not  be  arrived  at  if  the 
determination  of  those  controversies  were  recognized  as  of 
purely  a  judicial  character  and  inherently  belonging  to  the 
courts.  The  same  principle  has  been  recognized  in  a  great 
number  of  authorities.  {Hipp  v.  Supervisors,  62  Mich.  456, 
29  N.  W.  77;  Moulton  v.  Reid,  54  Ala.  320;  Parmeter  v. 
Bourne,  8  Wash.  45,  35  Pac.  587;  Clarke  v.  Rogers,  81  Ky. 
43 ;  State  v.  Judge  Second  Judicial  District,  35  La.  Ann.  89 ; 
State  V,  Police  Jury,  41  La.  Ann.  850,  6  South.  777;  Skrine  v, 
Jackson,  73  Ga.  377;  Reynolds  v.  Police  Jury,  44  La.  Ann. 
863,  11  South.  236;  15  Cyc.  394;  Caldwell  v.  Barrett,  73  Qa. 
604.)  We  conclude  that  the  right  of  an  elector  to  contest 
an  election  is  of  purely  statutory  origin,  and  that  the  deter- 
mination of  a  contest  is  not  of  itself  necessarily  of  such  a 
judicial  character  as  to  inherently  fall  to  the  courts  upon  its 
creation,  and  that  the  legislative  authority  which  grants  the 
right  may  also  designate  or  establish  a  boards  body  or  tribunal 
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that  shall  hear  and  pass  upon  that  right.  At  the  time  of 
the  adoption  of  the  constitution,  it  was  not  recognized  in  this 
territory  as  a  common-law  right;  neither  was  it  recognized 
by  the  territorial  statutes  as  a  right  or  remedy  either  *'at  law 
or  in  equity."  On  the  contrary,  by  the  territorial  statutes 
it  was  designated  as  a  '^ special  proceeding/'  the  jurisdic- 
tion of  which  was  conferred  upon  the  district  courts  by  special 
legislative  enactment.  We  conclude,  therefore,  that  the  fram- 
ers  of  the  constitution  in  the  adoption  of  sec.  20,  art.  5,  supra, 
did  not  by  that  provision  necessarily  include  election  con- 
tests within  the  jurisdiction  of  ^' cases  at  law  and  in  equity." 
If  such  remedy  was  contemplated  by  that  provision  of  the 
constitution,  the  right  of  election  contests  would  have  been 
inherited  to  every  elector  in  the  state  upon  the  adoption  of 
the  constitution,  irrespective  of  legislation  on  the  subject. 
That  assumption  would  not  be  warranted.  In  this  view  of  the 
constitution  and  the  statutes,  it  necessarily  follows  that  sec. 
124  of  the  act  of  February  2,  1899,  is  constitutional  and  valid. 
If  election  contests  are  purely  within  the  legislative  control 
and  discretion  and  belong  to  the  political  power  of  the  state, 
then  the  legislature  may  confer  the  jurisdiction  to  hear  and 
pass  upon  such  contests  upon  any  court  it  sees  fit,  or  upon 
a  board  or  body  specially  created  for  the  purpose  or  withhold 
the  right  entirely. 

Incidental  to  this  question  arises  another  contention  made 
by  appellant  to  this  effect :  That  under  sec.  119  of  the  act  of 
February  2,  1899  (Sess.  Laws  1899,  p.  60),  "The  election  of 

any  person  to  any  public  ofiSce  ....  may  be  contested 

2.  When  the  incumbent  was  not  eligible  to  the  office  at  the 
time  of  the  election,"  and  that  he  is  therefore  only  pursuing 
the  remedy  there  prescribed  in  raising  the  ineligibility  of  re- 
spondent to  hold  the  office  to  which  he  was  elected.  Now,  it 
must  be  conceded,  we  think,  that  we  have  on  the  statute  books 
two  remedies  for  reaching  the  ineligibility  of  a  person  to  hold 
office;  one  by  contest  under  the  provisions  of  the  foregoing 
act;  the  other  by  information  in  the  nature  of  quo  warranto 
under  sees.  4612  to  4619,  Rev.  Stat. 
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Proceeding  under  information,  the  jurisdiction  is  clearly 
in  the  district  courts.  Proceeding  under  the  statute  for  con- 
tests, the  jurisdiction  to  contest  the  election  of  a  district 
judge  is  clearly  in  the  supreme  court.  Under  the  contest 
law,  no  one  may  be  a  contestant  or  plaintiff  who  is  not  at  the 
time  an  elector  of  the  state,  county  or  district  in  which  the 
officer  was  elected.  On  the  other  hand,  proceeding  under  in- 
formation, the  action  must  be  prosecuted  in  the  name  of  the 
people,  and  on  relation  of  the  attorney  general  or  county  at- 
torney, as  the  case  may  be.  These  statutes  authorizing  pro- 
ceedings against  usurpers  and  intruders  into  office  are  in  the 
Interest  of  and  for  the  protection  of  the  people  at  large,  and 
no  person,  except  one  who  is  himself  entitled  to  the  office, 
is  supposed  to  have  any  more  interest  in  such  a  proceeding 
than  any  other  citizen.  The  remedy  is  therefore  only  avail- 
able to  the  people,  except  in  the  one  single  instance  under 
sec.  4612,  where  a  person  originally  entitled  to  the  office  may 
bring  an  action  in  his  own  name  against  a  usurper.  Another 
distinction  to  be  noted  between  these  two  provisions  is  that  a 
contest  is  directed  toward  facts  and  conditions  that  exist  at 
the  time  of  the  election  of  the  incumbent  or  that  transpired 
at  the  election  itself.  On  the  other  hand,  the  statutes  pro- 
viding for  information  against  usurpers  and  intruders  into 
office  have  reference  to  conditions  that  exist  at  the  time  the 
action  is  brought.  A  person  might  be  eligible  to  hold  an  office 
at  the  time  he  was  elected,  and  therefore  not  be  subject  to  a 
contest  on  the  ground  of  ineligibility.  Subsequent  to  his 
dection,  he  might  become  one  of  the  inhibited  class  enumer- 
ated in  sec.  3,  art.  6  of  the  constitution,  and  would  immediately 
become  ineligible  to  continue  to  hold  the  office  and  conse- 
quently liable  to  a  proceeding  under  sees.  4612  to  4619  for 
unlawfully  holding  the  position.  Under  sec.  23,  art.  5  of  the 
constitution,  no  one  is  eligible  to  the  office  of  district  judge 
who  is  not  *'at  the  time  of  his  election  an  elector  in  the  ju- 
dicial district  for  which  he  is  elected. '*  Now,  if  at  the  time 
of  his  election  he  falls  within  the  inhibition  of  sec.  3,  art.  6, 
he  is  not  an  elector,  and  is  therefore  ineligible  to  hold  the 
office  of  district  judge.    It  will  therefore  be  seen  that  the 
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legislature  of  this  state  in  providing  the  grounds  upon  which 
an  election  contest  may  be  had,  has,  in  effect,  authorized  an 
inquiry  upon  contests  into  the  question  as  to  whether  or  not 
the  incumbent  was  an  elector  at  the  time  of  the  election  within 
the  contemplation  of  sec.  3,  art.  6.  Counsel  for  appellant 
argues  with  great  earnestness  and  much  force  that  it  is  with- 
out and  beyond  the  power  of  the  legislature  to  take  from  the 
duly  organized,  constitutional,  judicial  tribunal,  the  power 
and  jurisdiction  of  determining  a  constitutional  question;  in 
other  words,  of  determining  a  constitutional  eligibility  or  in- 
eligibility to  hold  an  office.  We  would  hesitate  very  much  be- 
fore disagreeing  with  counsel  as  to  that  proposition.  Pri- 
marily, an  election  contest  signifies  a  controversy  between  two 
contending  candidates  for  the  same  office.  The  unsuccessful 
candidate  is  contesting  against  the  candidate  to  whom  the  elec- 
tion board  have  issued  a  certificate.  It  is  an  adversary  pro- 
ceeding. (Burke  v.  Perry,  26  Neb.  420,  42  N.  W.  401 ;  State 
V,  Francis,  88  Mo.  561.)  There  can  be  no  constitutional  ques- 
tion or  right  involved  as  to  the  citizen  himself  as  distinguished 
from  the  commonwealth  in  the  mere  holding  of  an  election, 
counting  the  votes,  making  returns  and  declaring  the  result. 
But  in  this  state  the  legislature  has  seen  fit  to  go  further  than 
is  ordinarily  contemplated  by  the  expression  "election  con- 
test," and  has  authorized  the  court  or  board  hearing  the 
contest  to  inquire  into  the  eligibility  of  the  incumbent  in  the 
event  the  contestant  charges  that  as  one  of  the  grounds  of 
his  contest.  We  can  see  no  legal  or  valid  objection  to  the 
legislature  granting  the  right  to  a  contestant  to  have  the  ques- 
tion of  the  eligibility  of  the  candidate  inquired  into  upon  a 
contest,  when  we  keep  in  mind  the  fact  that  there  is  guar- 
anteed to  the  people  and  likewise  to  the  candidate  elected, 
as  well  as  the  one  claiming  the  office,  the  right  to  have  the 
eligibility  of  the  incumbent  judicially  determined  in  the  prop- 
erly constituted  courts  under  information  as  provided  in  sees. 
4612  to  4619.  As  to  the  finality  or  conclusiveness  of  the 
determination  of  a  constitutiofud  ineltgihiUty  to  hold  office 
on  a  contest  proceeding,  we  express  no  opinion.  A  somewhat 
kindred  question  arose  in  Eentuc^  in  the  case  of  Cammof^ 
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wealth  V.  Jones,  10  Bush  (Ky.),  725.  The  court  in  that  case 
had  under  consideration  the  question  of  a  legal  disqualifica- 
tion to  hold  an  office  and  the  power  of  a  contesting  board  to 
finally  determine  such  question.  The  court  said:  ''To  admit 
that  a  contesting  board  may  determine  finally  as  to  what  con- 
stitutes a  legal  disqualification  for  office  would  be  to  decide 
that  the  legislature,  instead  of  confining  these  tribunals  to  the 
discharge  of  executive  duties,  and  to  the  determination  pri- 
marily of  mere  questions  of  fact,  had,  in  disregard  of  the 
distribution  of  the  powers  of  government,  existing  by  virtue 
of  the  first  article  of  the  constitution,  created  a  high  judicial 
tribunal — a  court  with  power  and  authority  to  determine 
finally  and  conclusively  questions  of  individual  rights  arising 
under  the  constitution — ^and  provided  that  it  should  be  com- 
posed exclusively  of  high  executive  officers. 

**It  is  a  matter  of  great  difficulty  to  draw  the  exact  line 
of  demarcation  between  executive  and  judicial  powem,  and  of 
still  more  difficulty  to  define  with  accuracy  how  far  executive 
officers,  in  the  discharge  of  executive  or  ministerial  duties, 
may  bind  the  other  departments  of  government  by  the  exer- 
cise of  qiiasi'jiidicidl  functions.  But  we  regard  it  as  an  in- 
disputable proposition  that  where  the  inquiry  to  be  made  in- 
volves questions  of  law  as  well  as  fact,  where  it  affects  a  legal 
right,  and  where  the  decision  may  result  in  terminating  or 
destroying  that  right,  .the  powers  to  be  exercised  and  the  du- 
ties to  be  discharged  are  essentially  judicial,  and  are  such  as 
cannot  constitutionally  be  delegated  to  or  imposed  upon  ex- 
ecutive officers."  That  court  concluded  by  holding  that  an 
ascertainment  and  determination  of  the  legal  disqualifica- 
tion of  a  person  to  hold  office  **i8  essentially  judicial,"  and 
that  while  the  board  might,  in  the  first  instance,  pass  upon 
it,  that  it  would  still  be  open  to  the  courts  for  final  considera- 
tion in  case  it  became  necessary  to  resort  to  the  courts  in  or- 
der to  carry  out  the  order,  determination  or  decision  of  the 
election  board.  (Dillon's  Munic.  Corp.,  4th  ed.,  sec.  201.)  As 
touching  the  principle  involved  see,  also,  Cummings  v.  State 
of  Missouri,  4  WaU.  277, 18  L.  ed.  356;  In  re  Garland,  4  Wall. 
333,  18  L.  ed.  366. 

Idaho,  Vol.  14— il 


Digitized  by 


Google 


642  ToNCRAY  V.  BuDCB.  [14  Idaho^ 

Opinion  of  the  Court — Ailahie,  G.  J. 

Counsel  for  appellant  argued  that  since  the  complaint  in 
this  proceeding  presents  all  the  facts  necessary  to  be  pleaded 
in  an  action  in  the  nature  of  quo  warranto  under  sees.  4612 
to  4619,  that  he  is  entitled  to  maintain  the  proceeding,  al- 
though it  was  not  brought  in  the  name  of  the  state  or  by  the 
attorney  general.  Counsel's  argument  appears  reasonable 
and  sound,  but  is  successfully  met  by  the  statute  itself.  Sec. 
4612,  Rev.  Stat.,  provides  as  follows:  "An  action  may  be 
^  brought  in  the  name  of  the  people  of  the  state  against  any 
person  who  usurps,  intrudes  into,  holds  or  exercises  any  office 
or  franchise,  real  or  pretended,  within  this  state,  without  au- 
thority of  law.  Such  action  shall  be  brought  by  the  district 
attorney  of  the  proper  county,  when  the  office  or  franchise 
relates  to  a  county,  precinct,  or  city,  and  when  such  office 
or  franchise  relates  to  the  state,  by  the  attorney  general ;  and 
it  shall  be  the  duty  of  the  proper  officer,  upon  proper  show- 
ing, to  bring  such  action  whenever  he  has  reason  to  believe 
that  any  such  office  or  franchise  has  been  usurped,  intruded 
into,  held  or  exercised  without  authority  of  law.  Any  per- 
son rightfully  entitled  to  an  office  or  franchise  may  bring  an 
action  in  his  own  name  against  the  person  who  has  usurped, 
intruded  into,  or  who  holds  or  exercises  the  same."  It  will 
be  noticed  that  the  action  must  be  brought  in  the  name  of  the 
people  of  the  state  against  the  person  who  is  usurping,  in- 
truding into  or  holding  the  office  without  authority  of  law, 
and  must  be  prosecuted  either  by  the  district  attorney  or  at- 
torney general,  as  the  case  may  be.  The  last  sentence  of  the 
foregoing  section  provides  the  only  instance  in  which  the  ac- 
tion may  be  prosecuted  in  the  name  of  an  elector,  and  that 
is  a  case  where  the  person  claiming  to  be  rightfully  entitled 
to  the  office  himself  may  bring  the  action  in  his  pwn  name 
against  the  intruder  or  usurper.  The  latter  provision  was 
evidently  added  to  the  section  for  the  purpose  of  enabling 
one  who  was  appointed  to  an  office,  or  for  any  cause  was  not 
in  position  to  contest  the  election,  to  maintain  his  action  di- 
rectly against  the  person  who  is  unlawfully  holding  the  office 
and  exercising  the  functions  thereof.  In  the  present  case, 
the  action  is  not  prosecuted  in  the  name  of  or  on  behalf  of 
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the  people  of  the  state,  nor  is  it  prosecuted  by  any  person 
claiming  himself  to  be  entitled  to  the  ofSce,  nor  does  he  make 
any  showing  that  he  has  at  any  time  applied  to  or  requested 
the  attorney  general  to  bring  the  action  against  respondent, 
nor  does  he  show  any  refusal  on  the  part  of  the  district  at- 
torney or  attorney  general  to  take  the  necessary  action,  nor 
has  he  ever  applied  to  the  court  for  leave  to  prosecute  the 
action  on  behalf  of  the  people.  He  has  therefore  failed  to 
bring  himself  within  the  purview  of  the  statute.  It  is  true 
that  in  certain  cases  where  the  public  prosecutor  or  attorney 
general  refused  to  bring  the  action  on  proper  application 
being  made  to  him,  an  elector  or  private  party  has  been 
granted  leave  in  the  discretion  of  the  court  to  maintain  the 
action  as  relator  on  behalf  of  the  people.  Such  an  applica- 
tion, however,  is  addressed  to  the  sound  discretion  of  the  court. 
Such  permission  was  clearly  never  applied  for  or  obtained  in 
this  case.  In  considering  the  right  of  a  private  relator  to 
maintain  an  action  in  the  nature  of  quo  warranto,  such  as  is 
authorized  by  sec.  4612  of  our  statute,  High  on  Extraordinary 
Legal  Remedies,  2d  ed.,  p.  472,  says:  **The  principle  is  now 
firmly  established,  that  the  granting  or  withholding  leave 
to  file  an  information,  at  the  instance  of  a  private  relator, 
to  test  the  right  to  an  ofiSce  or  franchise,  rests  in  the  sound 
discretion  of  the  court  to  which  the  application  is  made,  even 
though  there  is  a  substantial  defect  in  the  title  by  which  the 
office  or  franchise  is  held.  In  the  exercise  of  this  discretion, 
upon  the  application  of  a  private  relator,  it  is  proper  for  the 
court  to  take  into  consideration  the  necessity  and  policy  of  al- 
lowing the  proceeding,  as  well  as  the  position  and  motives  of 
the  relator  in  proposing  it,  since  this  extraordinary  remedy 
will  not  be  allowed  merely  to  gratify  a  relator  who  has  no  in- 
terest in  the  subject  of  inquiry.  The  court  will  also  weigh 
the  considerations  of  •public  convenience  involved,  and  will 
compare  them  with  the  injury  complained  of,  in  determining 
whether  to  grant  or  refuse  the  application.'*  (Paine  on  Elec- 
tions, sees.  877-880.)  For  an  exhaustive  consideration  of  the 
authority  and  control  of  the  attorney  general  over  proceed- 
ings in  qtu)  warranto,  see  State  v.  Oleason,  12  Fla.  210.    The 
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soundness  of  the  principles  above  annoonced  is  clearly  ap- 
parent upon  a  moment's  reflection.  To  allow  any  and  every 
citizen  to  commence  an  action  against  any  public  official  to 
oust  him  from  office  at  any  time  he  may  see  fit,  whether  for 
private  and  personal  revenge  or  the  public  weal,  would  be 
most  disastrous,  dangerous  and  prejudicial  to  the  public  ser- 
vice. In  some  communities  and  under  certain  conditions,  they 
might  keep  a  public  officer  engaged  most  of  the  time  defend- 
ing his  risrht  to  the  office  instead  of  discharging  the  public 
business.  This  remedy  was  created  for  the  benefit  and  pro- 
tection of  the  public  in  its  governmental  and  sovereign  ca- 
pacity, and  for  the  benefit  of  the  community  at  large,  rather 
than  for  the  gratification,  satisfaction  or  protection  of  any 
particular  individual  other  than  one  himself  entitled  to  the 
office.  The  law-making  power,  in  recognizing  the  right  and 
prescribing  the  remedy  to  inquire  into  the  conditions  and 
circumstances  under  which  one  claims  to  hold  an  office,  had 
the  clear  and  unquestionable  authority  to  also  designate  the 
party  or  parties  who  might  invoke  this  remedy  and  the  con- 
ditions under  which  it  might  be  applied.  It  might  be  argued 
in  reply  to  this  position  that  the  l^islature  saw  fit  to  allow 
any  elector  to  contest  the  election  of  an  officer,  and  that  such 
right  or  privilege  on  the  part  of  every  elector  has  not  proven 
disastrous  or  detrimental  to  the  public  good.  The  answer 
to  that,  however,  is  that  a  contest  must  be  instituted  within 
twenty  days  after  the  canvass  of  the  election  returns.  While 
the  privilege  is  extended  to  all  electors,  the  time  within  which 
it  must  be  exercised  is  limited  to  a  very  short  period,  and  that 
period  has  generally  expired  before  the  case  of  any  contestant 
has  been  heard,  so  that  ordinarily  only  one  contest  is  filed 
against  any  candidate.  On  the  other  hand,  the  right  to  pro- 
ceed by  information  is  open  throughout  an  official's  entire 
term  of  office. 

In  the  light  of  the  foregoing  investigation  and  determinap 
tion,  we  conclude  that  the  proceeding,  being  an  election  con- 
test, was  brought  in  a  court  that  had  no  jurisdiction  of  the 
subject  and  that  the  demurrer  was  properly  sustained.  We 
are  also  of  the  opinion  that  it  could  not  be  properly  recog- 
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nized  or  maintained  as  an  information  under  sec.  4612,  Bev. 
Stat.,  for  the  reasons  hereinbefore  stated. 

We  have  been  urged  by  the  eminent  and  distinguished  coun- 
sel on  both  sides  in  this  controversy  that  whatever  view  we 
may  take  of  the  jurisdictional  question  just  considered,  we 
also  pass  upon  and  define  the  terms  ** celestial' '  and  ** patriar- 
chal" marriage  as  they  are  used  in  the  above-quoted  section 
of  the  constitution.  We  appreciate  the  fact  that  this  case 
might  be  determined  and  disposed  of  by  us  on  the  jurisdic- 
tional question  alone.  On  the  other  hand,  the  demurrer  raised 
the  sufficiency  of  the  complaint,  and  particularly  in  respect 
to  its  charging  defendant  with  celestial  and  patriarchal  mar- 
riage, and  the  demurrer  was  sustained  generally  by  the  trial 
court  without  specifying  upon  which  ground.  Both  the  ju- 
risdictional question  and  the  sufficiency  of  the  complaint 
have  been  fully  and  exhaustively  argued,  both  orally  and  by 
briefs,  and  the  questions  are  directly  raised  and  have  been 
fully  presented  to  the  court.  Under  that  condition  of  the 
proceeding,  we  are  inclined  to  the  belief  that  we  should  pass 
upon  this  latter  question  and  that  our  decision  thereon  would 
be  a  judicial  expression  as  distinguished  from  obiter  dictum 
{Buckner  v.  Chicago  M.  &  N.  W.  By.  Co.,  60  Wis.  264,  19 
N.  W.  56;  Florida  Cent.  By.  Co.  v.  Schutte,  103  U.  S.  118, 
6  L.  ed.  327;  Kane  v.  McCown,  55  Mo.  181),  and  would  be 
binding  upon  the  court  in  any  future  litigation  involving 
the  construction  of  these  terms  as  employed  in  the  constitu- 
tion. In  view  of  these  considerations,  and  of  the  high  attain- 
ments and  professional  standing  of  the  respective  attorneys  in 
this  case,  and  their  request  and  stipulation  made  in  open  court 
for  a  decision  on  this  branch  of  the  case,  and  in  the  light  of 
the  further  contention  made  by  them  that  the  question  in- 
volved is  of  such  general  public  importance  that  the  views 
of  the  court  of  last  resort  ought  to  be  speedily  given  thereon, 
the  court  has  consequently  examined  the  matter  with  more 
than  usual  care  and  diligence,  and  we  briefly  express  the 
conclusion  reached  by  our  research  and  investigation. 

In  the  first  place,  it  is  urged  by  appellant  and  admitted 
by  respondent  that  sec.  3,  art.  6  of  the  constitution  is  self- 
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operative,  and  self-acting  and  needs  no  legislation  to  carry 
its  provisions  into  effect.  Indeed,  this  court  has  on  several 
occasions  held  other  and  similar  negative  and  prohibitory 
provisions  of  the  constitution  as  self-executing.  {KaU  v, 
Herrick\  12  Ida.  1,  86  Pac.  873;  Day  v.  Day,  12  Ida.  556, 
86  Pac.  531:  Cunningham  v.  Moody,  3  Ida.  125,  28  Pac.  395.) 

It  reiiuires  no  argument  nor  citation  of  authority  to  estab- 
lish the  proposition  as  a  well-founded  legal  conclusion  that 
no  one  can  exercise  the  elective  franchise,  serve  on  a  jury 
or  hold  oflSce  who  comes  within  the  inhibition  of  sec.  3  of  the 
** Suffrage  and  Elections*'  article  of  the  constitution.  In 
such  case  the  only  inquiry  to  be  made  is :  Does  the  defendant 
come  within  the  constitutional  enumeration  of  prohibited 
persons  or  classes  as  charged  in  the  complaint  t 

On  February  3,  1885,  the  territorial  legislature  passed  an 
act  regulating  elections  within  the  territory  and  prescribing 
the  qualifications  of  electors,  and  sec.  16  of  the  act  contained 
what  has  been  popularly  known  ever  since  as  the  ''Test  Oath" 
(Sess.  Laws,  1885,  p.  110).  At  that  time  it  was  generally 
conceded,  we  believe,  even  by  the  Mormon  authorities  and 
ecclesiastics  themselves,  that  bigamy,  polygamy,  and  plural 
and  celestial  marriage  was  a  tenet  of  the  Church  of  Jesus 
Christ  of  Latter-Day  Saints,  and  was  taught  by  it  and  prac- 
ticed by  some  of  its  members.  In  support  of  this  assumption, 
see  Extracts  from  Church  History  and  Church  Doctrines, 
quoted  in  Hilton  v,  Roylance,  25  Utah,  129,  91  Am.  St.  Rep. 
821,  69  Pac.  660,  58  L.  R.  A.  723.  See,  also,  Davis  v.  Season, 
133  U.  S.  333,  10  Sup.  Ct.  299,  33  L.  ed.  637;  Reynolds  v. 
United  States,  98  U.  S.  145,  25  L.  ed.  244;  Late  Corporation 
of  Latter-Day  Saints  v.  United  States,  136  U.  S.  1,  10  Sup. 
Ct.  792,  34  L.  ed.  481.  It  was  at  that  time  a  burning  issut 
in  this  territory  as  to  whether  anyone  who  taught  such  a  doc- 
trine or  creed  or  practiced  the  principles  thus  taught  should 
be  allowed  the  elective  franchise  or  to  hold  any  office  of  profit 
or  trust.  The  test  oath  provision  was  incorporated  into  sec. 
504  of  the  Revised  Statutes  of  1887,  and  its  substance  was 
also  embodied  into  sec.  501  of  the  same  code.  In  1889  the  casd 
of  Davis  V.  Season  was  taken  to  the  supreme  court  of  the 
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United  States,  where  it  was  argued  in  December  of  that  year. 
In  that  case  it  was  contended  that  the  statute  of  Idaho  was 
in  contravention  of  the  first  amendment  of  the  constitution  of 
the  United  States,  and  was  an  unlawful  and  unwarranted 
interference  with  religious  toleration.  The  supreme  court  de- 
nied that  contention  and  sustained  the  acts  of  the  territorial 
legislature,  and  that  decision  would  equally  apply  at  this 
time  to  the  validity  of  the  constitutional  provision  now  under 
consideration.  Sec.  3,  art.  6  of  the  constitution  prescribes 
substantially  the  same  qualifications  for  electors  as  was  re- 
quired by  the  foregoing  territorial  statutes.  We  must  now 
determine  the  meaning  of  the  language  used  in  this  section 
in  the  light  of  conditions  as  they  existed  at  the  time  the  con- 
stitutional convention  was  in  session  in  July,  1889.  As  said 
by  the  supreme  court  of  the  United  States  in  Maxwell  v.  Dow, 
176  U.  S.  601,  20  Sup.  Ct.  456,  44  L.  ed.  605:  *'The  safe  way 
is  to  read  its  language  in  connection  with  the  known  condition 
of  affairs  out  of  which  the  occasion  for  its  adoption  may  have 
arisen,  and  then  to  construe  it,  if  there  be  therein  any  doubt- 
ful expressions,  ip  a  way,  so  far  as  is  reasonably  possible,  to 
forward  the  known  purpose  or  object  for  which  the  amend- 
ment (constitutional)  was  adopted."  (See  8  Cyc.  730,  and 
cases  cited.) 

It  would  be  useless  to  go  to  dictionaries  and  lexicons  for 
definitions  of  such  words  and  terms  as  *^ celestial  marriage" 
and  ''patriarchal  marriage"  as  here  used  in  the  organic  law 
of  the  state.  We  are  now  removed  nearly  nineteen  years  from 
the  time  about  which  we  must  inquire  as  to  the  social,  civil 
and  political  conditions  that  confronted  the  constitutional  con- 
vention and  the  people  of  this  territory,  and  for  that  infor- 
mation we  must  turn  to  the  public  history  of  the  day  as  it 
can  be  gathered  from  the  press,  public  writings  and  current 
literature  of  that  time,  aided  by  whatever  memory  we  may 
have  left  as  to  the  occurrences  of  those  days.  The  principal 
and  primary  object  of  the  people  and  their  representatives 
in  the  constitutional  convention  was  to  suppress  and  forever 
outlaw  and  discountenance  bigamy  and  polygamy  within  the 
state  of  Idaho,  under  whatever  name  or  designation  it  might 
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be  giTen  or  nnder  wliatever  doctrine  or  creed  it  might  be 
reeoeDized.  taught  or  practiced  by  any  person  or  oi^anization* 
So  when  the  convention  came  to  writing  aec.  3  of  the  article 
on  "Snffrajre  and  Elections."  thev  were  confronted  by  the 
fact  that  while  in  the  lanzoage  of  l^islatnres,  courts  and 
law-writers,  anything  which  looked  like  having  more  than  one 
wife  at  one  and  the  same  time  was  defined  as  bigamy  or 
polygamy,  nevertheless,  this  organization  of  Latter-Day 
Saints,  commonly  called  the  Mormons,  was  employing  and 
using  other  terms  and  expressions  concerning  the  marital  re- 
lation, and  which  terms  might  also  signify  bigamy  and 
polygamy;  so  the  convention  iiiv.I..ded  those  other  terms  also 
in  sec.  3  as  herein  set  oat.  No  more  importance  seems  to 
have  been  attached  by  the  convention  to  the  words  ** celestial* ' 
and  ''patriarchal"  than  to  the  words  bigamy  and  polygamy, 
and,  indeed^  we  have  been  unable  to  learn  where  any  member 
of  the  convention  ever  offered  to  define  either  of  those  terms 
as  meaning  anything  other  than  bigamy  or  polygamy — no 
stress  seems  to  have  been  laid  upon  them.  So  far  as  we  are 
able  to  ascertain,  sec.  3  appears  to  have  been  adopted  by  the 
convention  without  debate,  and  whatever  discussion  or  debate 
took  place  in  the  convention  on  this  subject  must  have  oc* 
curred  over  the  adoption  of  sec.  4  of  art.  6,  or  concerning 
the  Declaration  of  Rights,  or  both.  The  consensus  of  opinion 
seems  to  have  been  that  the  convention  would  strike  down 
bigamy  and  polygamy,  and  that  since  the  Mormon  Church 
taught  those  practices,  the  incidental  result  would  be  to 
strike  at  that  organization  and  deprive  its  members  and  ad- 
herents of  the  elective  franchise.  The  convention  seems  to 
have  thought  that  since  the  church  taught  a  specific  and 
peculiar  doctrine  with  reference  to  "celestial  and  patriarchal 
marriage"  that  in  the  event  of  a  prosecution  they  might  dis- 
claim the  doctrine  of  bigamy  and  polygamy  and  yet  justify 
substantially  the  same  teaching  and  practices  under  the 
church  names  of  ''celestial"  and  "patriarchal."  In  this  con- 
nection it  is  interesting  and  important  to  know  just  what  the 
Church  of  Latter-Day  Saints  taught  and  believed  in  1889  and 
prior  thereto  with  reference  to  the  marital  relation  and  par- 
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ticularly  as  to  ' '  celestial  and  patriarchal  marriage. ' '  For  this 
latter  purpose  we  have  consulted  the  opinion  in  Hilton  v. 
Roylance  very  freely,  for  the  reason  that  it  gives  more  in- 
formation and  references  on  this  specific  subject  than  any- 
thing else  we  have  found.  We  presume  the  supreme  court 
of  Utah  from  which  that  opinion  comes  is  and  has  been  in  a 
better  position  to  know  the  tenets  and  doctrines  of  the  Mor- 
mon Church  and  the  meaning  of  these  terms  as  then  used 
by  that  organization  than  any  other  court  or  judicial  body 
in  the  land.  Turning  to  this  phase  of  the  inquiry,  we  find 
that  President  Wilfwd  Woodruff  of  the  Mormon  Church  is 
reported  as  having  said  in  the  course  of  a  speech  delivered 
in  1883,  in  discussing  the  marriage  relation:  ''So  I  will  say 
to  our  friends  here — ^the  strangers  within  our  gates — ^that  any 
man  that  marries  a  wife  by  any  authority  other  than  the  au- 
thority of  the  holy  priesthood  is  simply  married  for  time, 
*or  until  death  do  you  part.'  When  you  go  into  the  spirit 
world  you  have  no  claim  on  your  wife  and  children.  The 
ordinance  of  having  them  sealed  to  you  by  one  having  au- 
thority of  the  holy  priesthood  must  be  attended  to  in  this 
world.  Father  Abraham  obeyed  the  law  of  the  patriarchal 
order  of  marriage.  His  wives  were  sealed  to  him  for  time 
and  all  eternity,  and  so  were  the  wives  of  all  the  patriarchs 
and  prophets  that  obeyed  the  law."  (Hilton  v.  Boylance, 
25  Utah,  153,  69  Pac.  668.) 

Prior  to  the  foregoing  utterances  by  President  Woodruff, 
Orson  Pratt,  an  elder  of  the  church,  who  appears  to  have 
attained  a  high  standing  as  an  expounder  of  the  church  doc- 
trine, said:  *'It  seems,  then,  that  if  we  wish  to  fulfill  the 
object  of  our  creation  and  if  we  are  truly  in  the  Lord,  we  must 
go  into  the  eternal  world  as  married,  not  for  time,  not  by 
some  justice  of  the  peace  that  is  an  infidel,  not  by  a  man  that 
has  no  right  to  join  us  together  under  the  revelation  and  au- 
thority of  the  Most  High,  but  we  must  be  married  for 
eternity  by  a  man  who  has  the  right  to  speak,  being  com- 
manded of  the  Lord,  holding  the  keys  of  authority  and  power, 
who  can  say  to  the  man  and  woman,  *I  pronounce  you  hus- 
band and  wife  for  time  and  all  eternity.'    Then  you  will  be 


Digitized  by 


Google 


l-.'Sd^T  r-  Br:«L  114  Idiki, 


O;  'ij:*t  pf  tir  C!»irt — A-i*ft.te,  C  J. 


E.-^rr*:t'i  fc^-.rll'^  ::  :b*-  p&rr-erc  £:5t«l  Tb«!  yoa  wiB  lure 
a  *:.i  jr  •--•'.o  eti  :ii.*T  af:*r  6e»T*L  B^n  ksxe  marri^ 
;^«*-  ;  >  :r-  ti.*-  E-2.*..r:«  a  eltim  'a7»c«2  cm^  otb«r  after  death? 
I  r-^bn  t*  •%!?  wh..  Lare  D:t  been  jnarrifd  after  the  pattern 
zrA  i-:r.-r::T  of  h^T^n.  Bj  do  means.  Tbeir  contraets 
are  !r,'  :-  f,z^y  for  a  lirL*-  spaoe — s  rae  tw«;tv,  thirty,  fifty 
or  fc.-v-'  •  V  ;.  *-5ir«.  2.*  the  ease  cay  r^.  Then  death  CKxaes  along 
ar-'i  t:.*r  *^.Ltra?t  nns  o::t ;  axKi  wb*n  yon  erme  in  the  lewmee- 
tlors,  i»  Lo  are  yoTi  ?  Hare  you  any  wife  there  ?  Oh^na  "Why 
not !  B^r^'se  yoa  were  not  sealed  or  married  to  each  other 
by  Divine  aith-rity.  That  is  the  reason.  ....  The  word  of 
the  Lord  told  y-.u  to  either  up  here.  What  for?  That  you 
ni'i-'r.t.  amonz  other  t?.:r.irs,  be  married  according  to  the  law 
rf  (}<A.  I  am  endeavorine  to  tell  yon  some  of  our  peenliari- 
ties.  We  do  believe  that  every  man  who  gathen  up  with  the 
saints,  whether  married  by  the  gentile  law  or  not,  should  be 
married  by  one  holding  Divine  authority  to  officiate,  and  thus 
have  the  ordinance,  the  ministratioa.  sealed  on  earth,  that  it 
may  be  sealed  in  the  heavens."  {HUton  r.  Boylance,  25 
Utah,  153,  69  Pac.  668.) 

In  the  "Articles  of  Faith,'*  page  457,  written  by  Dr. 
James  E.  Talma?e,  acting  under  appointment  and  by  au* 
thority  of  the  church,  the  author  wrote:  ''Marriage,  as  re- 
garded by  the  Latter-Day  Saints,  is  ordained  of  God,  and 
designed  to  be  an  eternal  relationship  of  the  sexes.  With 
this  people  it  is  not  merely  a  temporal  contract  to  be  of  effect 
on  earth' during  the  mortal  existence  of  the  parties,  but  a 
solemn  agreement  which  is  to  extend  beyond  the  grave.  In 
the  complete  ceremony  of  marriage,  as  prescribed  by  the 
church,  the  man  and  the  woman  are  placed  under  covenant  of 
mutual  fidelity — ^not  *  until  death  do  you  part,*  but  *for  time 
and  for  all  eternity.'  A  contract  as  far-reaching  as  this, 
extending  not  only  throughout  time,  but  into  the  domain  of 
the  hereafter,  requires  for  its  validation  an  authority  superior 
to  that  of  earth;  and  such  an  authority  is  found  in  the  holy 
priesthood,  which,  given  of  Gk)d,  is  eternal." 

In  the  **Key  to  Theology,"  by  Parley  P.  Pratt,  as  re- 
ported in  Hilton  v.  Boylance,  with  reference  to  the  binding 
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effect  and  continuance  of  the  marital  relation,  it  is  stated  as 
follows:  "All  vows,  covenants,  contracts,  marriages,  or  unions 
not  formed  by  revelation  and  sealed  for  time  and  all  eternity, 
and  recorded  in  the  holy  archives  of  earth  and  heaven  by  the 
ministration  of  the  holy  and  eternal  priesthood,  will  be  dis- 
solved by  death,  and  will  not  be  recognized  by  the  eternal 
authority  after  the  parties  have  entered  through  the  veil  into 
the  eternal  world.  This  is  Heaven's  eternal  law,  as  revealed 
to  the  ancients  of  all  ages,  who  held  the  keys  of  eternal  priest- 
hood, after  the  order  of  the  Son  of  God,  and  as  restored  with 
the  priesthood  of  the  saints  of  this  age." 

President  Brigham  Young  of  the  Mormon  Church  is  re- 
I)orted,  in  Hilton  v.  Roylance,  to  have  stated  in  a  public  dis- 
course as  late  as  May  8,  1870,  as  follows:  '*!  will  say  a  few 
words  on  a  subject  which  has  been  mentioned  here;  that  is 
celestial  marriage.  Grod  has  given  a  revelation  to  seal  for 
time  and  for  eternity,  just  as  he  did  in  the  days  of  old.  In 
our  own  days  he  has  commanded  his  people  to  receive  the  new 
and  everlasting  covenant,  and  he  has  said,  *If  ye  abide  not 
that  covenant,  then  are  ye  damned.'  We  have  received  it/* 
And  to  similar  effect  is  the  discussion  of  President  Taylor  of 
the  church  in  speaking  on  the  subject  of  celestial  marriage, 
wherein  he  said:  "God  has  revealed    through  his  servant, 

Joseph  Smith,  something  more He  has  revealed  unto 

us  the  law  of  celestial  marriage,  associated  with  which  is  the 
principle  of  plural  marriage." 

In  the  Hilton-Roylance  case,  in  considering  and  discussing 
when  a  celestial  marriage  begins  and  ends,  the  court  says: 
"In  1  Whitney,  Hist.  Utah,  p.  212,  speaking  of  the  doctrine 
of  celestial  marriage,  the  author  said:  *It  was  to  the  Latter- 
Day  Saints  the  key  to  the  celestial  kingdom,  where,  according 
to  their  faith,  family  relationships  formed  on  earth  accord- 
ing to  Divine  law  will  be  perpetuated.  Hence,  the  revelation 
enjoining  celestial  marriage  was  entitled,  "Revelation  on  the 
Eternity  of  the  Marriage  Covenant,  including  plurality  of 
wives."  How  can  "family  relationships"  be  formed  on  earth, 
and  "perpetuated"  in  the  celestial  kingdom,  if  they  are  not  to 
begin  until  both  parties  are  deadt    Evidently,  the  historian 
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meant  that  a  marriage  by  authority  of  the  charch  was  for 
both  time  and  eternity.  The  revelation  referred  to  relates 
to  the  eternity  of  the  "marriage  covenant^"  and  doubtless  re- 
fers to  all  marriages  solemnized  by  authority  of  the  church, 
whether  monogamous  or  plnraL'  " 

From  the  foregoing  it  seems  clear  that  the  church  looked 
upon  and  regarded  marriages  celebrated  and  solemnized  by 
mere  civil  authority  and  with  only  the  sanction  of  law  as 
marriages  for  *'time  only,"  while  a  marriage  solemnized  by 
a  duly  constituted  church  authority,  or,  as  they  put  it, 
**by  the  holy  and  eternal  priesthood  of  the  saints,"  was 
termed  and  designated  by  them  as  a  ** celestial"  or  "patriar- 
chal" marriage,  binding  not  only  during  this  life,  but  through- 
out the  life  to  come. 

It  will  also  be  seen  at  once  from  these  quotations  and  cita- 
tions, that  at  the  time  of  the  constitutional  convention  the 
church  recognized  the  two  kinds  of  marriage — one  for  time 
only,  or,  in  other  words,  for  this  life  only;  and  the  other  for 
both  time  and  eternity,  or  for  this  life  and  the  life  hereafter. 
The  latter  were  termed  "celestial"  or  "patriarchal"  mar- 
riages. Now,  it  was  evidently  the  intention  of  the  conven- 
tion to  prohibit  more  than  one  celestial  or  "time  and  eternity" 
marriage,  as  well  as  to  prohibit  more  than  one  terrestrial 
or  "time  only"  marriage.  But  the  prohibition  on  the  celes- 
tial or  patriarchal  marriage  was  only  intended  to  extend  to 
the  same  period  of  time  and  to  the  same  extent  as  the  pro- 
hibition on  the  time  marriage — namely,  to  this  life.  Constitu- 
tions and  statutes  are  drafted  and  adopted  for  the  government 
of  men  and  the  regulation  of  their  conduct  in  a  civil  and 
temporal  government  of  human  beings  in  this  life.  Constitu- 
tions and  statutes  care  nothing  about  what  men  believe  with 
reference  to  a  future  existence;  indeed,  they  are  intended 
in  this  American  Union  to  protect  a  man  in  believing  anything 
he  wants  to  believe  with  reference  to  the  future.  They  do 
not  deal  with  beliefs  but  with  acts  and  practices.  They  pro- 
tect any  man  in  believing  anything  he  wants  to  believe  with 
reference  to  the  future,  but  they  prohibit  him  from  acting 
or  practicing  anything  in  any    manner  contrary  to  good 
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morals  or  the  public  weal  as  prescribed  by  the  laws  of  the 
land. 

As  said  by  Chief  Justice  Waite  in  Reynolds  v.  United 
States,  98  U.  S.  145,  25  L.  ed.  244:  **Laws  are  made  for  the 
government  of  actions,  and  while  they  cannot  interfere  with 
mere  religious  belief  and  opinions,  they  may  with  practices." 

This  conclusion  is  clearly  borne  out  and  supported  by  the 
provisions  of  sec.  4  of  art.  1  of  the  constitution,  known  as  the 
** Declaration  of  Rights."  There  the  framers  of  the  constitu- 
tion specifically  recognized  the  right  of  everyone  to  the  "en- 
joyment of  religious  faith  and  worship,"  and  asserted  that 
no  one  should  ever  **be  denied  any  civil  or  political  right, 
privilege  or  capacity  on  account  of  his  religious  opinions." 
It  also  provided  that  "liberty  of  conscience"  should  not  be 
construed  to  either  justify  or  "excuse  acts  of  licentiousness 
or  justify  polygamous  or  other  pernicious  practices,  .... 
nor  to  permit  any  person,  organization  or  association  to  di- 
rectly or  indirectly  aid  or  abet,  counsel  or  advise  any  person 
to  commit  the  crime  of  bigamy  or  polygamy,  or  any  other 
crime."    The  section  referred  to  is  as  follows: 

"Sec.  4.  The  exercise  and  enjoyment  of  religious  faith 
and  worship  shall  forever  be  guaranteed ;  and  no  person  shall 
be  denied  any  civil  or  political  right,  privilege  or  capacity 
on  account  of  his  religious  opinions;  but  the  liberty  of  con- 
science hereby  secured  shall  not  be  construed  to  dispense 
with  oaths  or  affirmations,  or  excuse  acts  of  licentiousness  or 
justify  polygamous  or  other  pernicious  practices,  inconsistent 
with  morality  or  the  peace  or  safety  of  the  state ;  nor  to  per- 
mit any  person,  organization  or  association  to  directly  or  in- 
directly aid  or  abet,  counsel  or  advise,  any  person  to  commit 
the  crime  of  bigamy  or  polygamy,  or  any  other  crime.  No 
person  shall  be  required  to  attend  or  support  any  ministry 
or  place  of  worship,  religious  sect  or  denomination,  or  pay 
tithes  against  his  consent;  nor  shall  any  preference  be  given 
by  law  to  any  religious  denomination  or  mode  of  worship. 
Bigamy  and  polygamy  are  forever  prohibited  in  the  state, 
and  the  legislature  shall  provide  by  law  for  the  punishment  of 
such  crimes." 
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Now,  celestial  and  patriarchal  marriages  to  be  participated 
in  in  the  next  world,  or  a  future  life,  cannot  be  crimes  here 
and  in  this  life  under  a  ciyil  and  man-made  government, 
but  whenever  they  are  practiced  in  this  present  life  to  the 
extent  of  more  than  one  at  a  time,  they  become  bigamous  or 
polygamous,  and  are  prohibited  by  the  organic  law  of  the 
state.  It  therefore  dearly  appears  that  the  convention  itself 
was  guarding  against  acts  and  practices  and  teachings  and  not 
against  beliefs.  There  was  no  objection  at  that  time,  and  can 
be  no  constitutional  one  now,  to  a  man  believing  that  the  wife 
to  whom  he  is  married  in  this  life  will  be  his  wife  in  the  here- 
after, and  there  can  be  no  objection  to  his  marrying  her  for 
both  '*time  and  eternity";  but  what  the  constitution  objects 
to  and  forbids  is  a  man  having  more  than  one  wife  at  any  one 
time  whether  he  be  united,  joined  or  married  to  her  by  a  celes- 
tial marriage  ceremony  for  "all  time  and  eternity'*  or  by  a 
purely  civil  marriage  ceremony  by  a  justice  of  the  peace  or 
other  civil  officer,  **for  time  only."  Nor  does  the  fact  that 
a  man  belongs  to  a  church  that  teaches  that  marriage  cere- 
monies celebrated  by  its  duly  authorized  officers  and  ec- 
clesiastics remain  in  force  and  effect  during  both  this  life 
and  all  eternity  disqualify  him  for  an  elector  so  long  as  it 
docs  not  teach  or  countenance  more  than  one  of  such  mar- 
riages for  the  same  person  during  the  same  period  of  time 
80  as  to  make  such  marriage  bigamous  or  polygamous. 

Following  closely  upon  the  adoption  of  the  constitution  by 
popular  vote,  the  supreme  court  of  the  United  States,  in 
Davis  V.  Beason,  sustained  and  affirmed  the  power  of  a  terri- 
tory or  state  to  place  such  restrictions  and  limitations  on  the 
right  of  franchise  as  contained  in  this  constitution.  Soon 
thereafter,  and  in  the  autumn  of  1890,  the  president  of  the 
church,  Wilford  Woodruff,  issued  what  has  been  popularly 
known  as  the  ** Manifesto,"  whereby  the  church  authorities 
renounced  the  doctrine  of  bigamy  and  polygamy  and  declared 
that  it  should  no  longer  be  a  tenet  of  the  church  or  of  their 
religious  faith  or  doctrine  and  should  not  be  taught  or  prac- 
ticed by  it  or  any  of  its  members  or  adherents.  This  declara- 
tion by  the  church  authorities  was  accepted  by  the  United 
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States  government,  and  President  Harrison  accordingly,  on 
January  4,  1893,  issued  a  proclamation  extending  general 
amnesty  and  pardon  to  all  those  who  were  liable  to  punish- 
ment under  the  law  prior  to  November  1,  1890,  and  who  had 
subsequently  obeyed  the  law.  (Vol.  IX,  Messages  and  Papers 
of  the  Presidents,  p.  368.) 

The  state  of  Idaho  also  accepted  their  declaration,  and 
from  1894  to  the  present  time,  so  far  as  we  are  informed, 
the  members  and  adherents  of  the  Mormon  Church  have 
quite  generally  exercised  the  right  of  franchise  as  fully  as 
any  other  class  or  body  of  our  citizens.  In  their  exercise 
of  this  right  all  our  citizens  seem  to  have  assented  until 
within  the  last  few  years.  The  inhibitions  of  sec.  3,  art.  6  of 
the  constitution,  however,  are  just  as  positive  to-day  as  ever 
against  any  person  who  may  fall  within  its  prohibitions. 
Whether  they  do  or  not  is  in  every  case  purely  a  question  of 
fact. 

In  the  light  of  the  foregoing  inquiry  and  investigations, 
we  conclude  that  the  framers  of  the  constitution,  and  the 
people  in  its  adoption,  in  employing  the  words  btgamous, 
polygamotis,  plural,  celestial  and  patriarchal  marriages,  meant 
and  intended  to  prohibit  and  forbid  a  man  having  more  than 
one  wife  at  any  one  time  under  whatever  name  or  designation 
he  might  choose  to  style  his  marriage;  and  that  the  use  of 
each  of  those  words  was  directed  against  bigamous  and  polyg- 
amous marriages.  A  celestial  or  patriarchal  marriage,  there- 
fore, in  order  to  come  within  the  prohibition  of  the  provision 
of  the  constitution  must  be  bigamous  or  polygamous.  One 
who  teaches  or  practices  having  more  than  one  wife  at  any 
one  time  or  belongs  to  an  organization  that  teaches  such. a 
doctrine  is  disqualified  for  the  duties  of  an  elector,  and  con- 
sequently for  holding  any  civil  office  under  the  laws  of  this 
state.  On  the  other  hand,  it  was  never  intended  by  the  con- 
stitution to  in  any  manner  interfere  with  the  religious  be- 
liefs and  opinions  of  anyone.  The  constitution  was  directed 
against  acts,  practices  and  teachings  with  reference  to  this 
life,  and  not  against  beliefs  and  opinions  in  regard  to  the 
hereafter. 
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Points  Decided. 

The  judgment  must  be  aflSrmed,  and  it  is  so  ordered,  with 
costs  in  favor  of  respondent. 

Sullivan  and  Stewart,  JJ.,  concur  both  in  the  conclusions 
reached  and  in  the  statements  made  and  reasoning  employed 
in  the  opinion* 


(March  25,  1908.) 
STATE,  Respondent,  v.  JOHN  GALLAGHBE,  Appellant 

[94  Pac.  581.] 

CONSIDKRATION  OJ  EVIDEKOE  ON   APPEAL  WBOU  JUDGMENT — ABMISSIBHi- 
ITY  or  EVU>ENCE — ^EXCEPTION  OX)  INSTRUCTION — MUST  BE  SETTLED  IN 

Bill  or  Ezgeftions. 

1.  Upon  an  appeal  from  the  judgment  in  a  criminal  ease,  the  ap- 
pellate eourt  eannot  examine  the  evidence  for  the  purpose  of  de- 
termining its  suffioiencj  to  support  the  yerdict  and  judgmenty  nor 
has  it  autboritj  on  such  appeal  to  examine  affidavits  presented  and 
used  on  motion  for  a  new  trial  for  the  purpose  of  determining 
whether  or  not  the  jury  were  guilty  of  misconduct 

2.  Where  evidence  introduced  on  the  part  of  the  state  on  rebuttal 
was  not  clearlj  inadmissible,  the  action  of  the  court  in  admitting 
the  same  is  not  erroneous,  even  though  such  evidence  was  remote 
and  had  but  little  if  anj  bearing  on  the  case. 

3.  Instructions  given  hj  the  court  on  its  own  motion  must  be  ex- 
cepted to  bj  the  defendant,  and  such  exception  must  be  settled  in  a 
bill  of  exceptions  in  order  to  be  reviewed  on  appeaL 

(SjUabus  bj  the  court.) 

APPEAL  from  the  District  Court  of  the  Sixth  Judicial 
District  for  the  County  of  Bingham.  Hon.  J.  M.  Stevens, 
Judge.  « 

Defendant  was  convicted  of  larceny  and  sentenced  to  a  term 
in  the  state  penitentiary.  He  appealed  from  the  judgment. 
AffirmecL 

Smith  &  Wilson,  for  Appellant,  cite  no  authorities  on  points 
decided. 
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J.  J.  Quheen,  Attorney  General,  Edwin  Snow,  J.  H.  Peter- 
flon,  and  B.  S.  Crow,  for  Respondent. 

"The  competency  of  a  collateral  fact  to  be  used  as  the  basis 
of  a  legitimate  argument  is  not  to  be  determined  by  the  con- 
•clusiveness  of  the  inferences  it  may  afford  in  reference  to  the 
litigated  fact.  It  is  enough  if  these  may  tend,  even  in  a  slight 
degree,  to  elucidate  the  inquiry  or  to  assist,  though  remotely, 
to  a  determination  probably  founded  on  truth."  (Holmes 
V.  Goldsmith,  147  U.  S.  150,  13  Sup.  Ct.  288,  37  L.  ed.  118.) 

AILSHIE,  C.  J. — This  is  an  appeal  from  a  judgment  of 
conviction  and  an  order  denying  a  motion  for  a  new  trial. 
The  attorney  general  moved  to  dismiss  the  appeal  from  the 
order  denying  the  motion  for  new  trial,  and  his  motion  was 
confessed  by  appellant,  and  the  appeal  was  accordingly  dis- 
missed. This  leaves  the  appeal  here  from  the  judgment  only. 
The  appeal  from  the  order  denying  a  new  trial  having  been 
dismissed,  the  court  is  not  authorized  to  examine  into  the 
sufficiency  of  the  evidence  to  support  the  verdict  and  judg- 
ment, nor  has  it  authority  to  examine  the  affidavits  presented 
and  used  on  the  hearing  on  that  motion  wherein  it  was  claimed 
that  the  jury  was  guilty  of  misconduct.  (State  v.  Buttles, 
13  Ida.  88,  88  Pac.  238;  Walker  v.  Superior  Court,  137  Cal. 
369,  67  Pac.  336.)  The  court  on  this  appeal,  however,  may 
examine  into  the  bill  of  exceptions  for  the  purpose  of  de- 
termining whether  the  court  committed  any  errors  of  law  in 
the  progress  of  the  trial. 

The  first  assignment  of  error  is  directed  against  the  action 
of  the  court  in  admitting  Plaintiff's  Exhibit  **B,"  which  was 
the  bill  of  sale  executed  by  the  defendant  in  favor  of  the  pur- 
chaser of  the  animal  and  delivered  at  the  time  of  the  sale 
of  the  animal.  No  exception  appears  to  have  been  taken 
to  the  introduction  of  this  evidence  at  the  trial,  and  it  is 
too  late  now  to  raise  the  objection.  We  may  say,  however, 
that  an  examination  of  the  exhibit  and  the  testimony  intro- 
duced in  connection  therewith  satisfies  us  that  its  admission 
was  entirely  proper. 

Idaho,  Vol.  14—42 
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The  defendant  assigns  as  error  the  action  of  the  court  in 
X>ermitting  the  state  to  introduce  certain  evidence  in  re- 
buttal. The  defendant  relied  on  the  defense  of  an  alibi,  and 
introduced  a  number  of  witnesses  to  establish  that  defense* 
After  he  rested  his  case,  the  state  produced  witnesses  who 
testified  that  at  the  time  of  the  sale  of  the  animal  defend- 
ant was  alleged  to  have  stolen,  he  had  a  number  of  other 
horses  in  the  band,  and  that  among  them  was  a  certain  buck- 
skin horse  bearing  peculiar  marks.  This  evidence  was  fol- 
lowed with  proof  that  at  the  time  of  the  defendant's  arrest,  he 
had  this  particular  animal  in  his  possession.  This  evidence 
was  apparently  introduced  for  the  reason  that  the  witnesses 
who  saw  the  defendant  when  he  sold  the  stolen  animal  were  all 
unacquainted  with  him,  and  apparently  had  never  seen  him 
before,  and  the  defendant  had  attempted  to  show  that  they 
were  not  sufficiently  acquainted  and  familiar  with  him  to  be 
positive  in  their  identification  of  him  as  the  person  who  had 
sold  this  animal.  The  state  apparently  attempted  to  make 
more  positive  and  complete  the  identification  by  showing  that 
the  man  who  sold  the  animal  had  with  him  a  particular  ani- 
mal that  was  found  in  the  defendant's  possession  at  the  time 
of  his  arrest.  Now,  it  must  be  admitted  that  this  evidence 
was  very  remote  and  of  but  little  consequence,  but  it  is 
equally  clear  that  it  was  not  evidence  that  was  whoUy  inad- 
missible or  that  was  prejudicial  to  the  defendant's  rights* 
We  are  satisfied  that  its  admission  was  not  erroneous. 

The  appellant  also  assigns  the  action  of  the  court  in  giving 
instruction  No.  3  as  error.  That  instruction  appears  to  have 
been  given  by  the  court  of  its  own  motion,  and  under  the  rule 
announced  in  State  v.  Buttles,  13  Ida.  88,  88  Pac.  238,  State 
V.  O'Brien,  13  Ida.  112,  88  Pac.  425,  it  was  necessary  to  take 
an  exception  to  such  an  instruction  and  embody  or  identify 
the  same  in  a  bill  of  exceptions.  Such  was  not  done,  and 
the  court's  action  cannot  therefore  be  reviewed  on  this  appeal. 

No  reason  appearing  why  the  judgment  should  be  reversed^ 
and  no  error  of  law  appearing  from  the  record,  the  judgment 
ahould  be  affirmed,  and  it  is  so  ordered, 

SuUivan,  J.,  and  Stewart,  J.,  concur. 
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(March  27,  1908.) 

WEISER  NATIONAL  BANK,  a  Corporation,  Appellant,  v. 
WOODSON  JEFFREYS,  Treasurer,  et  al..  Respondents. 

[95  Pac.  23.] 

Kational  Banks— LnoT  of  State  Taxation — Of  Capital  Stock — Of 
Shabes  of  Stock — Assessment  to  Bank — Assessment  of 
Shakes — To  Shamb  Owners — ^Vom  Assessment — ^List  op  Bank 
Propekty  Made  by  Cashier — Estoppel  of  Bank — Power  of 
Board  of  Equalization. 

1.  The  only  power  the  state  has  to  levy  any  taxation,  either  di- 
rect or  indirect,  upon  national  banks,  their  property,  assets  or  fran- 
chises, is  that  granted  by  the  laws  of  the  United  States. 

2.  Sec.  5219,  Eev.  Stat.,  of  the  United  States,  is  the  measure  of 
the  power  of  a  state  to  tax  national  banks,  their  property  or  their 
franchises. 

3.  Any  tax  on  the.  property  of  a  national  bank  that  is  in  excess 
of  and  not  in  conformity  to  the  provisions  of  said  section  of  the 
Bevised  Statutes  of  the  United  States  is  void. 

4.  The  term,  "capital  stock,"  does  not  mean  ''shares  of  capital 
stock,"  as  used  in  our  revenue  law,  but  means  the  actual  money  or 
property  paid  in  and  possessed  by  the  corporation. 

5.  There  is  no  authority  under  the  statutes  of  the  United  States 
nor  under  the  revenue' laws  of  this  state  which  authorizes  the  taxa- 
tion of  the  capital  stock  of  national  banks. 

6.  The  county  assessor  has  no  authority  to  assess  the  "capital 
■tock"  of  a  national  bank,  but  is  given  authority  to  assess  the 
shares  of  stock  of  such  bank  to  the  owners  thereof. 

7.  Under  the  provisions  of  sec.  12,  art.  7,  of  the  state  constitu- 
tion, the  county  commissioners  for  the  several  counties  of  the  state 
constitute  the  boards  of  equalization  for  their  respective  counties, 
whose  duty  it  is  to  equalize  the  valuation  of  the  taxable  property  in 
their  respective  counties  under  such  rules  and  regulations  as  may  be 
prescribed  by  law. 

8.  Under  the  provisions  of  sees.  54  and  55  of  the  revenue  act 
of  this  state,  approved  March  12,  1901  (Sess.  Laws  1901,  p.  233), 
the  method  and  manner  of  equalizing  the  valuation  of  the  taxable 
property  in  the  several  counties  of  the  state  is  provided  for,  and 
applies  to  the  taxable  property  in  the  county,  and  not  to  property 
over  which  the  taxing  power  has  no  jurisdiction. 

9.  Under  the  provisions  of  said  revenue  act,  the  assessor  is  au- 
thorized to  assess  the  shares  of  stock  of  national  banks  to  the  in- 
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diTidnal  owneis  thereof,  and  ia  prohibited  from  aaaeaBing  the  capi- 
tal stock  of  soeh  bank. 

10.  The  cashier  of  such  bank  maj  act  as  the  agent  of  the  bank  in 
listing  its  property  for  taxation,  but  he  has  no  aathoritj  to  list  the 
capital  stock  of  such  bank  for  assessment  against  the  hank,  and  the 
mistake  of  the  cashier  in  listing  the  capital  stock  of  the  bank  for 
taxation  will  not  estop  the  bank  from  recovering  the  taxes  paid  under 
protest  on  such  void  assessment. 

11.  Inland  Lumber  4-  Timber  Co.  «•  rkomptoa,  11  Ida.  508,  114 
Am.  St  Bep.  274,  83  Pac  933,  cited  and  distinguished. 

(Sy^Dabus  bj  the  court.) 

APPEAL  from  the  District  Court  of  Seventh  Judicial  Dis- 
trict for  Washington  County.    Hon.  Ed.  L.  Biyan,  Judge. 

Action  to  recover  taxes  paid  under  protest  on  a  void  aa- 
aessment.    Judgment  for  the  defendantB.    Reversed. 

Ed.  R.  Coulter,  for  Appellant 

^'An  assessment  made  within  the  time  and  in  the  maimer 
prescribed  by  the  statute  is  indispensable  in  proceedings  to 
enforce  the  collection  of  taxes.'*  (Cooley  on  Taxation,  3d 
ed.,  597;  Shoup  v.  Waiis,  2  Ida.  120,  6  Pac.  124;  Si.  Louis 
I.  M.  d'  8.  By.  Co.  v.  MiUer,  67  Ark.  498,  55  S.  W.  926;  sec 
43,  Bevenue  Act  of  Idaho,  Sess.  Laws,  1901,  p.  249 ;  sec.  5219, 
U.  S.  Rev.  Stat.  [U.  S.  Comp.  Stat.  3502].) 

States  have  no  jurisdiction  to  tax  th^  agencies  of  the 
federal  government  except  as  the  federal  government  grants 
the  right  to  the  state  so  to  do.  (Cooley  on  Taxation,  3d  ed., 
129.)  '*An  assessment  made  without  jurisdiction  is  void." 
(Cooley  on  Tax.,  3d  ed.,  1390;  Owensboro  Nat.  Bank  v.  Owens- 
bora,  173  U.  S.  664,  19  Sup.  Ct.  537,  43  L.  ed.  850;  GolUns  v. 
Chicago,  Fed.  Cas.  No.  3011,  4  Biss.  472;  First  Not.  Bank 
V.  Richmond,  39  Fed.  309;  National  Bank  v.  Richmond,  42 
Fed.  877;  Boston  v.  Real,  51  Fed.  306;  Smith  v.  First  Nat. 
Bank,  17  Mich.  479 ;  National  Bank  of  Mobile  v.  MobUe,  62 
Ala.  284,  34  Am.  Rep.  15;  Parmers'  etc.  Bank  v.  Hoffman, 
93  Iowa,  119,  61  N.  W.  418.) 

**The  shares  of  a  national  bank  cannot  be  listed  and  valued 
in  the  aggregate,  and  as  such  aggregate  placed  on  the  tax  list 
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in  the  bank's  name.  Such  shares  when  listed  and  valued 
for  taxation  are  required  to  be  placed  on  the  proper  tax  list 
in  the  names  of  the  respective  owners."  {Miller  v.  First 
Nat  Bank,  46  Ohio  St.  424,  21  N.  E.  860;  Springfield  v. 
Springfield  Bank,  87  Mo.  441.) 

**  Where  an  assessment  is  utterly  void,  on  the  ground  that 
the  assessor  did  not  have  jurisdiction  to  impose  the  same,  an 
action  may  be  maintained  to  recover  back  money  paid  under 
protest,  in  satisfaction  thereof,  without  first  having  the  as- 
sessment set  aside  or  vacated."  {Bruecher  v.  Village  of  Port 
Chester,  101  N.  Y.  240,  4  N.  E.  272;  Mechanics'  Sav.  Bank  v. 
Granger,  17  E.  I.  77,  20  Atl.  202.) 

** Capital  stock"  and  ** shares  of  capital  stock"  are  two 
distinct  things,  separably  taxable.  ''Capital  stock"  as  used 
in  the  tax  law  does  not  mean  "shares  of  st6ck,"  but  means 
the  actual  money  or  property  paid  in  and  possessed  by  the 
corporation.  (State  Bank  of  Virginia  v.  City  of  Richmond, 
79  Va.  113;  People  v,  Feitner,  92  App.  Div.  518,  87  N.  Y. 
Supp.  304,  and  authorities  therein  cited.) 

"The  taxpayer  is  not  estopped  by  his  return  when  the 
assessment  is  void."  (Wilmington  v.  Ricaud,  90  Fed.  214, 
32  C.  C.  A.  580 ;  Phelps  v.  Thurston,  47  Conn.  477 ;  Comm. 
V.  Hamilton,  24  Ky.  Law  Rep.  1944,  72  S.  W.  744;  Charles- 
town  v.  Middlesex  County,  109  Mass.  270 ;  State  v.  Burrough, 
174  Mo.  700,  74  S.  W.  610;  Chicago  etc,  Ry.  Co.  v.  Cass  Co., 
51  Neb.  369,  70  N.  W.  955 ;  Sommer  v.  Boyd,  48  Ohio  St.  648, 
29  N.  E.  497;  Centennial  Eureka  Min.  Co.  v.  Juab  County, 
12  Utah,  395,  62  Pac.  1024;  Louisville  v.  Anderson,  79  Ky. 
334,  42  Am.  Rep.  220;  Central  Pac.  Ry.  Co.  v.  Calif omia, 
162  U.  S.  91,  16  Sup.  Ct.  766,  40  L.  ed.  903;  Milford  Water 
Co.  V.  Town  of  Hopkinton,  102  Mass.  491,  78  N.  B.  451.) 

Frank  Harris,  for  Respondents. 

"l^en  provision  is  made  for  an  application  to  a  board 
of  equalization  or  review  for  the  correction  of  errors  in  an 
assessment,  such  remedy  is  exclusive,  and  a  taxpayer  failing 
to  avail  himself  thereof  within  the  time  prescribed  cannot 
prevent  the  collection  of  a  tax  for  any  cause  for  which  he 
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might  have  had  an  abatement."  (25  Am.  ft  Eng.  Ency.  of 
Law,  1st  ed.,  242,  and  cases  therein  cited;  Stanley  v.  Board 
of  Supemsors,  121  U.  S.  535,  7  Sup.  Ct  1234,  30  L.  ed.  1004; 
Xorthem  Pac.  By.  Co.  v.  Patterson,  10  Mont  90,  24  Pac.  704; 
First  Sat.  Bank  v.  Bailey,  15  Mont.  301,  39  Pac.  83;  IfOand 
Lumber  etc.  Co.  v.  Tkompsan,  11  Ida.  508,  114  Am.  St.  Bep. 
274,  83  Pac.  933;  Wtlliams  v.  Holden,  4  Wend.  223;  45  Cent 
Dig.  1121,  sec.  809.) 

SULLIVAN,  J.— This  action  was  brought  by  the  Weiser 
National  Bank,  a  corporation,  as  plaintiff,  against  Woodson 
Jeffreys,  treasurer  of  Washington  county,  and  Washington 
county,  as  defendants,  to  recover  a  tax  of  $636  paid  under 
protest  The  case  was  submitted  to  the  trial  court  on  an 
agreed  statement  of  facts,  and  judgment  was  entered  against 
the  plaintiff,  who  is  appellant  here,  dismissing  the  action. 

The  facts  stipulated  were  in  effect  as  follows:  That  the 
Weiser  National  Bank  is  a  banking  corporation  organized 
under  the  laws  of  the  United  States  of  America  relating  to 
national  banks;  that  its  principal  ofBce  and  place  of  busi- 
ness is  at  the  city  of  Weiser  in  Washington  county,  and  that 
it  began  doing  business  on  March  15,  1906;  that  said  bank 
was  organized  with  a  paid-up  capital  of  $50,000,  consisting 
of  500  shares  of  capital  stock  of  the  par  value  of  $100  each; 
that  a  list  of  the  stockholders  and  owners  of  the  shares 
of  capital  stock  of  said  corporation  is  attached  to  the  stipu- 
lated facts  as  an  '^ exhibit";  that  said  list  contains  a  true 
statement  of  the  names  of  the  stockholders  and  their  residences 
at  the  time  of  the  organization  of  said  bank,  as  well  as  at  the 
date  of  the  attempted  assessment  of  the  capital  stock  of  said 
bank  by  the  county  assessor  and  tax  collector  of  said  Wash- 
ington county  for  the  year  1906 ;  that  all  of  the  money  with 
which  said  shares  of  stock  were  purchased,  except  the  sum  of 
$4,000,  with  which  $4,000  were  purchased  two  shares  of 
Rebecca  K.  Troy  of  Cincinnati,  Ohio;  two  shares  of  Samuel 
R.  Meyer  of  Cincinnati,  Ohio ;  six  shares  of  Sig  Wise  of  Cin- 
cinnati, Ohio,  and  thirty  shares  of  M.  McGregor  of  Portland, 
Oregon,  was  in  the  state  of  Idaho  on  the  second  Monday  of 
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January,  1906;  that  from  the  second  Monday  of  January, 
1905,  until  the  second  Monday  in  January,  1907,  Francis  M. 
Potter  was  the  duly  qualified  and  acting  assessor  and  ex-offido 
tax  collector  of  said  county;  that  from  the  second  Monday 
in  January,  1905,  until  the  second  Monday  in  January,  1907, 
J.  M.  Canary  was  the  duly  elected,  qualified  and  acting 
treasurer  of  said  county;  that  since  the  second  Monday  of 
January,  1907,  defendant  Woodson  Jeffreys  has  been  and 
now  is  the  duly  qualified  and  acting  treasurer  of  said  county, 
being  the  successor  of  said  Canary;  that  on  or  about  the 
month  of  May,  1906,  said  Potter,  in  his  official  capacity  of  as- 
sessor of  said  Washington  county,  did  attempt  to  assess  all 
the  property  of  plaintiff  corporation  it  then  owned  for 
taxation  for  the  year  1906,  regardless  of  the  fact  that  the 
plaintiff  corporation  was  not  in  existence  on  the  second  Mon- 
day of  January,  1906,  and  in  pursuance  of  said  assessment, 
«aid  assessor  did,  on  tax  list  numbered  313  for  said  year,  at- 
tempt to  assess  the  following  described  property  for  the  pur- 
pose of  taxation  for  the  year  1906,  to  wit :  Here  follows  a  de- 
scription of  certain  real  estate  belonging  to  said  plaintiff 
<jorporation  with  improvements  thereon,  about  which  there 
is  no  question  in  this  action.  Then  follows:  "personal  prop- 
erty, capital  stock  two-thirds  of  year,  $12,000.00";  that  said 
tax  list  was  sworn  to  by  the  cashier  of  said  bank ;  at  the  same 
time  there  was  furnished  to  said  assessor  by  said  cashier  a  list 
of  all  stockholders  of  said  bank,  their  postoffice  addresses  and 
the  number  of  shares  of  the  stock  of  said  bank  owned  by  each, 
which  list  was  attached  to  said  Tax  List  No.  313 ;  that  the  taxes 
upon  all  of  said  shares  of  stock  of  said  bank  were  attempted 
to  be  assessed  as  shown  by  said  tax  list  and  not  otherwise, 
and  none  of  said  shares  were  assessed  against  the  holders  of 
the  same  in  the  indivMual  assessment  list  of  the  personal 
property  of  said  stockholders ;  that  upon  the  tax-roll  for  1906, 
none  of  said  owners  and  holders  of  said  shares  of  stock  were 
charged  with  or  taxed  for  the  same,  but  the  said  plaintiff 
T>ank  is  charged  with  the  whole  thereof;  that  the  amount  of 
taxes  levied  upon  said  shares  of  stock  as  equalized  by  the 
state  board  of  equalization  was  the  sum  of  $636;  that  on  the 
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5th  day  of  Janaarv,  1907,  the  plaintiff  bant  nnder  protest, 

paid  said  taxes  on  said  capital  stock,  and  at  the  same  time 
filed  with  the  tax  collector  its  protest  in  writing,  which  is  at- 
tached to  said  asrecd  statement  of  the  case  as  an  '"Exhibit"; 
that  at  the  time  of  filing  said  written  protest,  the  attorney 
of  the  plaintiff  bank  entered  into  a  stipulation  with  the  county 
attorney  of  said  county  relative  to  the  paying  in  of  said  taxes 
under  protest,  a  copy  of  which  stipulation  is  contained  in  the 
record :  that  at  the  time  of  paying  aaid  taxes  to  said  ex-officio 
tax  collector  under  prutest,  the  plaintiff  also  filed  with  said 
tax  collector  and  also  with  the  county  treasurer  of  Washing- 
ton count>\  a  copy  of  said  written  protest  and  also  of  the 
stipulations  heretofore  referred  to;  that  the  $636  so  paid  un- 
der protest  is  the  amount  of  taxes  assessed  against  said  capital 
stock  alone,  the  same  being  listed  for  %  of  a  year  at  $12,000; 
but  that  the  plaintiff  paid  all  taxes  levied  against  its  real 
estate  voluntarily  and  without  protest  and  in  no  wise  wishes 
to  recover  back  the  same ;  that  the  taxes  so  paid  under  pro- 
test were  turned  over  by  the  tax  collector  to  the  county  treas- 
urer, and  that  the  county  treasurer  deposited  same  in  a  special 
deposit,  separate  and  apart  from  all  other  moneys;  and  that 
said  treasurer  surrendered  and  turned  over  said  special  de- 
posit to  his  successor  in  office,  the  defendant  herein,  Jeffreys; 
and  that  said  sum  is  now  in  his  hands  as  such  coimty  treas- 
urer, and  that  the  same  is  by  him  kept  separate  and  apart 
from  all  other  roone\'s  which  have  come  into  his  hands  as  pub- 
lic money;  that  at  the  April,  1907,  meeting  of  the  board  of 
county  commissioners  of  said  Washington  county,  the  plaintiff 
bank  applied  to  said  board  to  refund  said  $636  on  the  facts 
aforesaid,  but  that  said  board  of  county  commissioners  were 
undecided  as  to  their  powers,  and  it  was  there  agreed  by  and 
between  the  plaintiff  bank  and  the  defendants  that  the  agreed 
facts  set  forth  should  be  presented  to  the  judge  of  the  district 
court  of  said  county  for  his  decision  thereon.  On  that  state- 
ment of  facts,  the  district  court  entered  judgment  in  favor  of 
the  defendants  and  dismissed  the  action.  This  appeal  is  from 
the  judgment. 

The  two  principal  questions  presented  for  decision  are: 
(1)  Was  the  assessment  and  levy  of  the  $636  taxes  on  the 
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capital  stock  of  appellant  bank  for  1906  merely  irregular  or 
was  it  void!  (2)  If  void,  is  appellant  estopped  from  re- 
covering from  respondents  the  amount  of  said  tax,  by  reason 
of  appellant's  failure  to  make  application  to  the  board  of 
equalization  of  Washington  county  for  a  correction  of  said 
assessment  and  relief  therefrom  t 

Was  the  assessment  and  levy  absolutely  void  or  only  ir- 
regular 1  If  the  state  or  county  has  no  authority  to  assess  the 
capital  stock  of  a  national  bank,  the  assessment  then  is  void. 
The  states  would  be  wholly  without  power  to  levy  any  tax, 
either  direct  or  indirect,  upon  national  banks,  their  property, 
assets  or  franchises,  were  it  not  for  the  permissive  legislation 
of  Congress.  (See  notes  to  sec.  5219,  Revised  Statutes  of  the 
United  States,  and  authorities  there  cited;  5  Fed.  Stat.  Ann., 
p.  157  [U.  S.  Comp.  Stat.  1901,  p.  3502].)  That  section  is 
as  follows: 

**  Nothing  herein  shall  prevent  all  the  shares  in  any  associa- 
tion from  being  included  in  the  valuation  of  the  personal  prop- 
erty of  the  owner  or  holder  of  such  shares,  in  assessing  taxes 
imposed  by  authority  of  the  state  within  which  the  associa- 
tion is  located;  but  the  legislature  of  each  state  may  deter- 
mine and  direct  the  manner  and  place  of  taxing  all  the 
shares  of  national  banking  associations  located  within  the 
state,  subject  only  to  the  two  restrictions,  that  the  taxation 
shall  not  be  at  a  greater  rate  than  is  assessed  upon  other 
moneyed  capital  in  the  hands  of  individual  citizens  of  such 
state,  and  that  the  shares  of  any  national  banking  associa- 
tion owned  by  nonresidents  of  any  state  shall  be  taxed  in  the 
city  or  town  where  the  bank  is  located,  and  not  elsewhere. 
Nothing  herein  shall  be  construed  to  exempt  the  real  property 
of  associations  from  either  state,  county  or  municipal  taxes, 
to  the  same  extent,  according  to  its  value,  as  other  real  prop- 
erty is  taxed." 

In  Owenshoro  Nat.  Bank  v.  Owensboro,  173  U.  S.  664,  19 
Sup.  Ct.  537,  43  L.  ed.  850,  it  is  held  that  the  provisions  of 
said  section  of  the  Revised  Statutes  of  the  United  States  are 
the  measure  of  the  power  of  a  state  to  tax  national  banks, 
their  property  or  their  franchises.    The  court  held; 
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**This  section,  then,  of  the  Revised  Statutes  is  the  measure 
of  the  power  of  a  state  to  tax  national  banks,  their  property, 
or  their  franchises.  By  its  unambiguous  provisions  the  power 
is  confined  to  a  taxation  of  the  shares  of  stock  in  the  names 
of  the  shareholders  and  to  an  assessment  of  the  real  estate  of 
the  bank.  Any  tax,  therefore,  which  is  in  excess  of,  and  not 
in  conformity  to,  these  requirements,  is  void." 

It  will  be  observed  from  the  provisions  of  that  section  that 
all  shares  of  stock  of  the  stockholders  may  be  included  in  the 
valuation  of  the  personal  property  of  the  owner  or  holder  of 
such  shares  in  assessing  taxes  imposed  by  the  authority  of  the 
state  in  which  the  bank  is  located  and  under  the  provisions  of 
said  section,  the  state  or  county  may  tax  the  real  estate  be- 
longing to  such  bank. 

It  will  be  observed  from  the  stipulated  facts  that  the 
'* capital  stock"  was  assessed  and  not  the  shares  of  capital 
stock.  The  term,  ** capital  stock,"  does  not  mean  ** shares  of 
capital  stock,"  but  means  the  actual  money  or  property  paid 
in  and  possessed  by  the  corporation.  {State  Bank  of  Virginia 
%K  Citff  of  Richmond,  79  Va.  113.)  Neither  under  said  stat- 
ute of  the  United  States  nor  under  the  revenue  law  of  the 
state  of  Idaho  is  there  any  authority  to  tax  the  capital  stock 
of  national  banks.  The  assessor  is  given  no  authority  or  jur- 
isdiction to  assess  the  capital  stock  of  the  appellant  bank. 
He  is  given  authority  to  assess  the  real  estate  belonging  to 
the  bank  and  to  assess  the  shares  of  stock  to  the  owners  thereof. 
The  taxes  so  assessed  must  be  paid  by  the  bank*.  Sec.  43  of 
the  revenue  law,  approved  March  22,  1901  (Sess.  Laws  1901, 
p.  233).  is  as  follows: 

**The  stockholders  of  every  banking  association  located  in 
this  state,  and  organized  under  the  laws  of  the  United  States 
or  of  this  state,  must  be  assessed  and  taxed  on  the  value  of 
thoir  shares  of  stock  therein  in  the  county,  city,  town,  village 
and  independent  school  district,  authorized  by  law  to  collect 
revenue  as  in  this  act  provided,  where  such  bank  is  located, 
whether  the  stockholders  there  reside  or  not;  such  shares  must 
bo  listed  and  assessed  with  regard  to  the  value  of  such  shares 
by  reason  of  any  net  individual  profits  or  surplus  of  such  oor- 
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poration,  and  with  regard  to  the  ownership  thereof,  subject, 
however,  to  all  deductions  allowed  in  the  assessment  of  other 
moneyed  capital,  and  subject  to  the  restriction  that  taxation 
of  such  shares  must  not  be  at  a  greater  rate  than  is  assessed 
on  any  other  moneyed  capital  in  the  hands  of  individual  cit- 
izens of  the  state  in  the  place  where  such  bank  is  located. 
Every  such  banking  association  must  furnish  to  the  assessor 
a  full  and  correct  list  of  the  names  and  residence  of  its  stock- 
holders and  the  number  of  shares  held  by  each.  The  taxes 
npon  such  shares  must  be  assessed  against  the  holder  of  the 
same  in  the  list  of  personal  property  and  must  be  paid  by  the 
bank.  The  real  estate  of  such  banking  association  is  subject 
to  state,  county,  municipal  and  district  taxation  as  other  real 
estate." 

It  will  be  observed  from  the  provisions  of  said  section  that 
the  stockholders  of  a  national  bank  may  be  assessed  and  taxed 
on  the  value  of  their  shares  of  stock,  but  there  is  no  provision 
in  said  section  authorizing  the  assessment  of  the  ''capital 
stock"  of  the  bank,  and  the  provisions  of  said  sec.  43  are  in 
conformity  with  the  provision  of  said  sec.  5219,  U.  S.  Rev. 
Stat.  We  conclude,  therefore,  that  the  assessor  had  no  juris- 
diction or  authority  to  assess  the  capital  stock  of  said  bank 
to  the  bank,  or  at  all. 

The  next  question  presented  for  consideration  is  as  to 
whether  the  appellant  is  estopped,  under  the  facts  of  this 
case,  from  recovering  from  the  respondents  the  amount  of 
said  tax,  and  whether  it  is  estopped  therefrom  by  reason  of 
its  failure  to  make  application  to  the  board  of  equalization 
of  Washington  county  for  relief  from  said  void  assessment. 

It  is  contended  by  counsel  for  respondents  that  the  exclusive 
remedy  for  the  appellant  to  be  relieved  of  this  tax  was  before 
the  county  board  of  equalization,  and  he  cites,  among  other 
authorities,  25  Am.  &  Eng.  Ency.  of  Law,  Ist  ed.,  p.  242, 
where  it  is  said : 

"When  provisions  are  made  for  an  application  to  the  board 
of  equalization  or  review  for  the  correction  of  errors  in  an 
assessment,  such  remedy  is  exclusive  and  the  taxpayer,  fail- 
ing to  avail  himself  thereof  within  the  time  prescribed,  cannot 
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prevent  the  eolIev::on  of  a  tax  for  any  eaose  for  which  he 
might  hftTe  had  an  abatement.'' 

We  will  now  refer  to  the  proviskms  of  our  eonstitution  and 
the  statute  law  prescribing  the  pow»s  and  daties  of  the  board 
of  equalization.  Under  the  provisions  of  see.  12,  art.  7,  of  the 
eonstitution  of  this  state,  it  is  provided,  among  other  things, 
that  "the  board  of  county  commissioners  for  the  several  coun- 
ties of  the  state,  shall  constitute  boards  of  equalization  for 
their  respective  counties,  whose  duty  it  shall  be  to  equalize 
the  valuation  of  the  taxable  property  in  the  county  under  such 
rules  and  regulations  as  may  be  prescribed  by  law."  It  will 
be  observed  from  those  provisions  that  the  boards  of  equaliza- 
tion have  authority  "to  equalize  the  valuation  of  the  taxable 
property  in  the  county."  Sees.  54  and  55  of  the  revenue 
act,  approved  March  12,  1901  (Sess.  Laws  1901,  p.  233),  pro- 
vide the  method  and  manner  of  equalizing  the  valuation  of 
such  property.  Those  provisions  of  the  constitution  and  the 
statute  apply  to  "taxable  property  in  the  county."  Property 
over  which  the  taxing  authority  has  no  jurisdiction  does  not 
come  within  the  jurisdiction  of  the  board  of  equalization,  un- 
der the  provisions  of  said  statute,  and  hence  the  bank  was  not 
required  to  make  application  to  said  board  for  relief,  and  is 
not  estopped  from  recovering  the  amount  of  the  tax  paid  un- 
der protest.  As  the  capital  stock  of  the  appellant  bank  was 
not  taxable  property  within  the  county,  it  does  not  come  with- 
in the  provisions  of  said  equalization  law.  By  the  provisions 
of  said  revenue  act,  the  assessor  was  commanded  to  assess 
the  shares  of  stock  of  such  banks  as  the  appellant  to  the  in- 
dividual owners  thereof,  and  was  impliedly  prohibited  from 
assessing  the  capital  stock  of  the  bank  to  the  bank,  or  at  all. 
While  it  is  true  that  the  cashier  of  the  bank  swore  to  the  tax 
list  in  which  the  capital  stock  of  said  bank  was  attempted  to 
be  assessed,  he  was  without  any  authority  or  right  to  do  so, 
and  could  not  bind  the  bank  by  his  illegal  act  It  is  not 
claimed  that  there  was  any  fraud  in  this  matter,  but  that  it  was 
ignorance  of  the  law  as  to  the  rights  of  the  bank  in  the  prem- 
ises. It  is  not  claimed  that  there  were  any  false  representa- 
tions upon  which  the  assessor  relied  in  making  said  assessment 
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In  the  City  of  Wilmington  v.  Ricaud,  90  Fed.  214,  32  C.  C.  A. 
580,  which  is  a  case  quite  similar  to  the  one  at  bar,  it  was  held : 
*'That  the  mistake  of  the  cashier  should  not  estop  the  bank. 
He  was  the  agent  of  the  bank,  to  list  its  property  for  taxation. 
He  had  no  authority  or  semblance  of  authority  to  list  as  its 
property  the  shares  of  the  stockholders,  nor  to  assume  for  the 
bank  the  payment  of  their  tax  out  of  the  bank's  funds." 
Under  our  law  the  bank  is  liable  for  the  payment  of  the  tax 
assessed  against  the  shares  of  stock  to  the  owners  thereof, 
but  in  the  last-cited  case  it  is  held  that  the  mistake  of  the 
cashier  would  not  estop  the  bank.  The  court  in  that  case 
also  said: 

**The  general  principle  is  stated  in  the  case  of  the  City  of 
Charlestown  v.  County  Commrs,  of  Middlesex,  109  Mass.  270 ; 
^One  who  by  mistake  of  his  rights  returns  to  the  assessor  as 
liable  for  taxation  a  list  of  property  which  by  law  is  exempt, 
is  not  thereby  estopped  to  claim  an  abatement  of  the  tax.'  " 
And  in  the  same  case  the  court  said:  '*The  taxpayer  is  not 
estopped  by  his  return  when  the  assessment  is  void." 

The  case  of  Inland  Lumber  &  Timber  Co,  v.  Thompson,  11 
Ida.  508,  114  Am.  St.  Rep.  274,  83  Pac.  933,  is  not  in  point  in 
this  case.  In  that  case  the  property  involved  was  property 
subject  to  taxation,  and  the  appellant  returned  it  as  its  prop- 
erty, and  it  was  held  to  be  estopped  from  denjring  its  owner- 
ship ;  while  in  the  case  at  bar,  the  capital  stock  of  said  bank 
was  not  subject  to  taxation,  and  the  list  furnished  by  the 
cashier  on  its  face  shows  that  it  was  not  subject  to  taxation. 
We  therefore  conclude  that  the  appellant  is  not  estopped  from 
recovering  back  said  taxes. 

The  judgment  of  the  trial  court  must  be  reversed  and  it  is 
80  ordered,  and  the  cause  remanded  for  further  proceedings 
in  accordance  with  the  views  herein  expressed  Costs  of  this 
appeal  are  awarded  to  the  appellant 

AiLshie,  C.  J.,  and  Stewart,  J.,  concur. 
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(Uarek  27,  190S.) 

FRED  J.  EIESEU  Kcspondent,  v.  DAVID  BTBEE  and 
EMILY  BYBEE,  AppeUants. 

[95  P*c  20.] 

WmKsam  Oo«PO«ATioy— Comfliaxck  with  Statute  Bkporx  Doing  Busi- 
nss — ^Pleadcsg  Failoub  to  Comply  with  Statutb— Burden  of 
Peoof— CoiiFLiAXCB  WITH  AcT  OP  Mabch  10,  1903 — ^Bepkiition  of 
Acts  PumorsLT  Peefobmed — ^Finmngs. 

1.  Where  a  cosi plaint  is  open  to  demurrer  on  the  groond  that  the 
eoiitra<rt  sued  on  wns  entered  into  hj  s  foreign  eorporation,  and  that 
the  ccicplaict  fails  to  state  that  the  corporation  had  complied  with 
the  cocstituti  -n  and  statutes  of  this  state  so  as  to  entitle  it  to  do 
business  within  the  state,  and  the  defendant  fails  to  raise  the  ob- 
jection bj  demurrer,  but  elects  to  plead  it  as  an  affirmative  defense 
to  the  plaintiff's  right  of  recoTcrr,  the  bnrden  of  proving  such  al- 
legation rests  npon  the  defendant.  If  the  defendant  would  have 
the  burden  of  proving  compliance  with  the  statute  rest  where  it 
properly  belongs,  namelv,  on  the  plaintiff,  he  must  raise  the  objec- 
tion by  demurrer  and  thereby  compel  the  plaintiff  to  aUege  and  prove 
■uch  compliance. 

2.  Where  the  comphint  contains  no  allegation  as  to  the  compli- 
ance by  a  foreign  corporation  with  the  constitution  and  statutes 
of  this  state,  and  the  defendant  pleads  affirmatively  in  his  answer 
that  such  corporation  had  not  complied  with  the  law,  the  burden  of 
proof  is  on  the  defendant  to  show  noncompliance,  and  the  finding  by 
the  court  that  the  defendant  introduced  no  evidence  in  the  ease  to 
show  noncompliance  on  the  part  of  the  corporation,  is  sufficient  on 
that  issue  to  support  a  judgment  in  favor  of  plaintiff. 

3.  Under  the  act  of  March  10,  1903,  requiring  a  foreign  corpora- 
tion doing  business  in  this  state  to  file  certified  copies  of  its  arti- 
cles of  incorporation  and  also  a  designation  of  an  agent  upon  whom 
service  of  process  can  be  had,  a  foreign  cori>oration  that  had  com- 
plied with  the  law  prior  to  its  amendment  will  be  held  to  have  sub- 
stantially complied  with  the  amendment  law  if,  subsequent  to  the 
passage  of  the  act  of  1903,  it  performs  all  the  additional  acts  and 
things  required  by  the  latter  statute  that  were  not  required  by  sec 
2653,  Rev.  Stat.,  prior  to  the  amendment. 

4.  Findings  in  this  case  examined  and  considered,  and  held  suffi- 
cient to  support  the  judgment. 

(Syllabus  by  the  court.) 
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APPEAL  from  the  District  Court  of  the  Sixth  Judicial 
District  for  the  County  of  Bingham.  Hon.  J.  M.  Stevens, 
Judge. 

Action  by  the  plaintiff  to  recover  judgment  and  decree  of 
foreclosure.  Judgment  for  plaintiff  and  defendants  appeal. 
Affirmed. 

Merriman  &  Wilkins,  for  Appellants. 

Where  the  statute  requires  certain  acts  to  be  done,  before 
a  foreign  corporation  can  be  considered  in  esse,  the  complaint 
must  show  that  such  acts  have  been  done.  (1  Estee's  Code 
PL,  3d  ed.,  p.  202.) 

When  a  foreign  corporation  comes  into  court  ....  the 
court  cannot  know  of  its  legal  existence.  It  is  a  question  of 
fact  upon  which  issue  may  be  taken,  evidence  may  be  re- 
quired in  regard  to  it,  ...  .  and  therefore  upon  principle 
the  fact  must  be  pleaded ; .  .  .  .  the  pleader  should  show  the 
facts  that  give  the  plaintiff  a  legal  existence  and  in  such 
manner  that  issue  may  be  taken  upon  them.  (Bliss  on  Code 
PL,  3d  ed.,  sees.  246,  251 ;  Mullens  v.  American  Freehold  Land 
it  N.  Co.,  88  Ala.  280,  7  South.  201;  Christian  v.  American 
Freehold  L.  &  N.  Co.,  89  Ala.  198,  7  South.  427 ;  America/n 
Ins.  Co,  V,  Cutler,  36  Mich.  261 ;  Conn,  Mut.  Life  Ins.  Co,  v. 
Cross,  18  Wis.  109 ;  Washington  Co.  M,  I.  Co.  v.  Chamberlain, 
82  Mass.  (16  Gray)  165;  Gaines  v.  Bank,  12  Ark.  (7  Eng.) 
769;  Fales  v.  Mayherry,  Fed.  Cas.  No.  4622  (2  Gall.)  560.) 

These  conditions  precedent  must  be  pleaded  and  shown  in 
evidence,  otherwise  a  foreign  corporation  comes  within  the 
inhibition  of  Katz  v.  Herrick,  12  Ida.  1,  86  Pac.  879,  in  that 
it  is  '*  doing  business  without  name,  identity  or  legal  ex- 
istence," and  is  shown  by  the  complaint  itself  to  have  no  ca- 
pacity to  receive  or  convey  title. 

Hasbrouck  &  St.  Clair,  for  Respondent. 

By  answering,  appellants  waived  the  demurrer.  (Dingle 
V.  Swain,  15  Colo.  120,  24  Pac.  876;  Clark  v.  Taylof,  91  CaL 
552,  27  Pac.  860.) 
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XT  L^jTixii.T-r»  5''f€9iK-  Tii£:  siaiBe  bp  rswd  br  answtf,  and, 
XI-  -^  lif*  ittftiiiLr:  rts!*  -aie  ciwstS-rvn  bv  denmiTer  or  an- 
Fvf^.  r:  »  vL-fi.  r:'7z*'£pr  r,  C-.-frr  Bnrg.  Co.^  67  Kan- 
f'l  "T  ?!*?.  H  »f :  Fi.^^  V  C*,  r,  SrJfcrriii,  171  N.  Y.  671, 
14  X  H  Ilfh" .  ^wuf-.:M  r:.\  Siw  Cc.  r.  O^Eomrks^  23  McmL 
f.. :    :=  Jii!.  f :: :  rcT-y  X-vfiur^y  ^  Jf-p.  C«.  r.  Driestel,  18 

Til*  ?:r  J  :'  imil-fs  rf  is*:T7*>*mt5on  ^m  filed  prior  to  the 
l?.'c  azL»?C5r=ieri.  iim  ibe  law  ^stKild  Dot  require  the  refiling 
t.Li  w  aIr»:iT  a  natter  of  reeord  and  was  al- 


FRbij  cr  fie  at  tbe  tise  t^  law  was  passed.     \^Uniicd  States 
Skt.  d:  L:.s%  €:,  r.  lfr.«-    Mo.:,  47  a  W.  17.) 

AH-SHIH,  C  J. — ^A  E::t:cc  has  been  made  in  this  ease  to 
djgr-.iss  th'f  £rr«r^  en  the  ^TvvI:Bd  that  no  sufficient  nnder- 
\£Jr.z.z  was  Slei.  The  appeal  was  takoi  from  both  the  judg- 
ment and  aa  order  driivir^  a  i»:»tion  for  a  new  triaL  A  new 
and  adlitirnsl  iir  ieriakii:^  was  filed  in  this  eonrt  and  ap- 
prcvei  on  Jan^inry  Slst  of  this  year.  This  undertaking, 
hz'T^^rTfr.  is  given  only  up^rn  the  appeal  from  the  judgment. 
As  to  :hst  appeal  it  is  5pe*:^:n^;  and  sufficient.  There  being  no 
undertaking,  fcowerer.  on  the  appeal  from  the  order  denying 
a  motion  f  :«r  a  new  trial,  that  iq>peal  most  be  dismissed,  and 
it  is  so  ordered. 

Tnis  leaves  the  ease  here  on  an  api>eal  from  the  judgment 
alone.  On  this  appeal  we  cannot  examine  the  evidence  for 
the  purpose  of  determining  its  sufficiency  to  support  the  find- 
ines.  It  is  urged  by  appeUants  that  the  findings  are  not 
sufficient  to  support  the  judgment.  The  principal  point  ar- 
gued is  as  to  the  compliance  by  plaintiff's  assignor,  the  West- 
em  Loan  &  Savings  Company,  a  foreign  corporation,  with 
the  foreign  corporation  laws  of  this  state.  The  plaintiff  al- 
leged in  his  complaint  that  he  purchased  the  note  and  mort- 
gage sued  on  from  the  Western  Loan  k  Savings  Company, 
the  payee  named  therein,  and  that  his  assignor  was  at  all  the 
times  mentioned  in  the  complaint  a  foreign  corporation  or- 
ganized and  existing  under  the  laws  of  the  state  of  Utah 
and  doing  business  in  the  state  of  Idaho  in  its  corporate 
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name.  The  complaint,  on  the  other  hand,  contained  no  al- 
legation whatever  as  to  the  compliance  by  this  foreign  cor- 
poration with  the  laws  of  this  state  in  order  to  entitle  it  to 
do  business  within  the  state.  The  defendant  filed  a  general 
demurrer  to  the  complaint,  but  there  does  not  seem  to  have 
been  any  ruling  by  the  court  on  that  demurrer,  and  it  was 
apparently  waived  by  defendants  who  answered'  the  com- 
plaint. By  the  answer  the  defendants  admitted  that  the 
Western  Loan  &  Savings  Company  was  a  foreign  corporation 
organized  and  existing  under  the  laws  of  the  state  of  Utah 
and  doing  business  in  Idaho.  Defendants  then  alleged  that 
the  Western  Loan  &  Savings  Company,  a  foreign  corporation, 
had  failed  and  neglected  to  comply  with  the  constitution  and 
statutes  of  this  state,  and  that  it  failed  and  neglected  to  file 
certified  copies  of  its  articles  of  incorporation  and  designate 
a  statutory  agent  on  whom  service  of  process  could  be  made 
as  provided  by  act  of  March  10,  1903  (Sess.  Laws  1903,  p. 
49).  After  the  evidence  was  all  in  and  the  case  was  finally 
submitted,  the  court  made  his  findings  of  fact  and  conclu- 
sions of  law  and  entered  judgment  in  favor  of  the  plaintiff. 

By  paragraph  1  of  the  findings  the  court  finds  *'that  the 
allegations  set  forth  in  said  plaintiff's  complaint  are  true  and 
correct,  and  that  the  allegations  set  forth  in  the  answer  and 
cross-complaint  of  the  defendants  are  not  true." 

By  paragraphs  2  and  3  thereof,  the  court  finds  the  facts  rel- 
ative to  the  execution  of  the  note  and  mortgage  and  the 
amount  due  thereon.  In  paragraph  4,  *'The  court  further 
finds  that  the  defendants  have  offered  no  evidence  in  this 
action  to  show  that  the  Western  Loan  &  Savings  Company,  a 
Utah  corporation,  has  not  filed  designation  of  agent  and  copies 
of  its  articles  of  incorporation  as  required  by  sec.  2653  of  the 
Bevised  Statutes  of  the  state  of  Idaho,  as  amended  by  act  of 
March  10,  1903.'*  In  that  paragraph  the  court  proceeds  to 
specifically  find  that  the  corporation  at  all  times  had  a  prin- 
cipal place  of  business  within  this  state  and  an  agent  upon 
whom  process  could  be  served,  and  that  it  had  complied  with 
the  requirements  of  sec.  10,  art.  11  of  the  constitution,  and 
that  on  October  10,  1896,  it  filed  in  the  ofSce  of  the  cleric  of 
Idaho,  Vol.  14—43 
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the  iii<tri«;t  court  of  Ada  county,  and  also  with  the  secretary 
of  state  of  the  state  of  Idaho,  a  designation  in  writing  of 
Ada  county  as  its  principal  place  of  business,  and  a  written 
designation  of  a  resident  citizen  of  Ada  county  as  agent  of 
the  corporation  on  whom  process  might  be  served.  The  court 
also  finds  that  on  October  10,  1896,  said  corporation  filed  in 
the  office  of  the  secret aiy  of  state  of  the  state  of  Idaho  a 
certificate  of  its  incorporation  duly  certified  by  the  secretary 
'  <if  state  of  the  territory  of  Utah,  and  that  afterward,  and 
on  December  6,  1904,  the  corporation  filed  in  the  office  of  the 
recorder  of  Ada  county  and  also  in  the  office  of  the  secretary 
of  state  a  duly  certified  copy  of  its  articles  of  incorporation, 
and  that  on  the  same  date  the  secretary  of  state  issued  to  the 
corporation  a  certificate  to  the  effect  that  it  had  fully  complied 
with  sec.  10,  art.  11  of  the  constitution,  and  with  sec.  2653, 
Bev.  Staty  as  amended  by  act  of  March  10,  1903. 

In  paragraph  1  of  the  conclusions  of  law,  the  court  con- 
cludes as  follows:  ''That  the  plaintiff's  assignors,  the  Western 
Loan  &  Savings  Company,  a  Utah  corporation,  had,  at  the 
time  of  the  execution  and  delivery  of  the  note  and  mortgage 
set  forth  and  described  in  plaintiff's  complaint,  fully  com- 
plied with  the  constitution  and  laws  of  the  state  of  Idaho  re- 
lating to  foreign  corporations,  and  was  then,  and  is  now,  en- 
titled to  do  business  in  this  state." 

The  foregoing  cover  all  the  findings  and  conclusions  con- 
cerning the  compliance  with  the  constitution  and  laws  of  this 
state  by  plaintiff's  assignor,  the  Western  Loan  &  Savings 
Company.  The  first  proposition  advanced  by  appellants  on 
this  point  is  that  under  the  decisions  of  this  court  with  refer- 
ence to  foreign  corporations,  and  particularly  in  the  case  of 
Valley  Lumber  &  Mfg.  Co,  v.  Driessel,  13  Ida.  662,  93  Pae. 
771,  the  burden  of  proving  compliance  with  the  laws  of  this 
state  rested  upon  the  plaintiff.  That  contention  requires 
some  consideration.  In  the  Driessel  case  this  court  held  that 
a  complaint  by  a  foreign  corporation  that  failed  to  allege 
that  the  corporation  had  complied  with  the  constitution  and 
laws  of  this  state  was  open  to  demurrer,  and  that  if  the  ques- 
tion was  not  raised  by  demurrer,  that  the  defendant  might 
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raise  it  by  answer ;  but  that  if  it  was  not  raised  by  demurrer 
or  answer,  it  was  waived.  If  the  defendant  had  raised  the 
question  of  the  capacity  of  plaintiff's  assignor,  the  Western 
Loan  &  Savings  Company,  to  transact  the  business  out  of 
which  this  contract  arose,  and  to  enforce  which  this  action  was 
brought,  then  it  would  have  been  incumbent  on  the  plain- 
tiff to  allege  such  fact,  and  consequently  the  burden  of  prov- 
ing that  fact  would  have  also  rested  upon  the  plaintiff.  De- 
fendants did  not  see  fit  to  raise  the  question  in  that  way. 
They  rather  elected  to  raise  the  question  of  compliance  by  an 
affirmative  allegation  in  their  separate  defense.  By  pursu- 
ing this  method  of  raising  the  question  of  the  corporation's 
compliance  with  the  statute,  the  defendants  necessarily  as- 
sumed the  burden  of  proving  that  fact.  It  is  true  that  or- 
dinarily a  litigant  does  not  assume  the  burden  of  proving  a 
negative,  but  here  the  defendants  did  not  see  fit  to  raise  the 
question  so  as  to  throw  the  burden  where  it  properly  rested, 
upon  the  plaintiff,  but  rather  assumed  to  plead  the  negative 
of  those  facts  as  an  affirmative  defense.  They  therefore  as- 
sumed the  burden  and  responsibility  of  proving  the  allega- 
tions of  their  answer.  In  this  view  of  the  case  and  condition 
of  the  pleadings,  the  question  now  arises  as  to  whether  the 
findings  made  by  the  court  as  hereinbefore  recited  are  suffi- 
cient to  support  a  judgment  in  favor  of  plaintiff. 

We  think  it  is  clear  that  the  findings  in  this  respect  support 
the  judgment.  The  court  finds  that  the  defendants  ''offered 
no  evidence  in  this  case  to  show  that  the  Western  Loan  & 
Savings  Company  has  not  filed  designation  of  agent,"  etc., 
as  required  by  the  constitution  and  statute.  In  addition  to 
this  finding  the  court  further  finds  that  the  corporation  had 
complied  with  the  statute,  although  that  finding  is  among  the 
conclusions  of  law.  The  court  might  have  rested  with  the 
finding  that  defendants  had  offered  no  evidence  to  show  that 
the  corporation  had  not  complied  with  the  law.  It  is  urged 
by  appellants  that  a  filing  of  articles  of  designation  of  an 
agent  made  by  the  corporation  prior  to  the  act  of  March  10, 
1903,  would  not  answer  for  the  discharge  of  a  duty  of  the  same 
nature  required  by  the  latter  act.    We  do  not  think  this  posi- 
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tion  is  well  founded.  The  statute  of  1903  requires  a  series 
of  acts  to  be  performed  by  a  foreign  corporation  in  order  to 
entitle  it  to  do  business  in  this  state.  Some  of  the  specific 
acts  in  that  series  of  acts  are  substantially  the  same  as  cer- 
tain acts  required  by  sec.  2653,  Rev.  Stat.,  before  the  amend- 
ment Now  we  can  see  no  necessity  for  a  corporation  that 
is  attempting  to  comply  with  the  statute  of  1903,  performing 
any  of  the  specific  acts  that  it  had  already  performed  prior 
to  the  passage  of  the  act  It  would  only  be  neceasaiy  for 
such  a  corporation  to  comply  with  the  additional  requirements 
imposed  upon  it  by  the  act  of  1903,  so  that  all  the  acts  re- 
quired by  the  latter  statute  would  be  complied  with  and  per- 
formed either  by  the  things  done  prior  to  the  passage  of  the 
act,  or  those  done  subsequent  to  the  passage  of  the  act,  or 
by  both  taken  together.  What  the  statute  is  most  particular 
about  is  that  all  these  acts  shall  be  performed  and  duties 
complied  with  by  a  foreign  corporation  before  it  does  business 
within  this  state. 

This  view  of  a  similar  statute  was  taken  by  the  court  of 
chancery  appeals  of  Tennessee  in  United  States  8av,  dk  Loan 
Co.  V.  Miller,  47  S.  W.  17,  wherein  the  Tennessee  court  said: 
"Acts  1895,  c.  81,  requiring  a  foreign  corporation  to  file  copy 
of  its  charter  with  the  secretary  of  state,  is  complied  with 
where  such  charter  has  been  on  file  with  the  secretary  of 
state  for  some  years  prior  to  the  passage  of  the  act.'' 

The  question  as  to  the  compliance  of  this  foreign  corpora- 
tion with  the  laws  of  this  state  so  as  to  entitle  it  to  do  busi- 
ness in  the  state  seems  to  be  the  only  point  raised  that  can 
be  considered  on  this  appeal  from  the  judgment  Having 
determined  that  question  adversely  to  the  contention  of  ap- 
pellants, it  follows  that  the  judgment  must  be  afGumed,  and 
it  is  so  ordered,  with  costs  in  favor  of  respondents. 

Sullivan,  J.,  and  Stewart,  J.,  concur* 
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EDWIN  DOUST,  Bespondent,  v.  ROCKY  MOUNTAIN 
BELL  TELEPHONE  CO.,  AppeUant,  and  E.  S. 
CRANE,  Defendant. 

[96  Pac.  209.] 

Motion  to  Dismiss  Appeal — Engrossed  Statement — Settlement  of — 
Cfbtipicate  to  Transcript — Motion  fob  a  New  Trial — Papers 
Used  on — Identification  of — Adverse  Party — SffltviOE  of  Notice 
of  Appeal. 

1.  Where  numerons  amendments  have  been  allowed  to  a  proposed 
statement  on  motion  for  a  new  trial,  the  statement  should  not  be 
certified  bj  the  judge  until  the  proposed  statement  and  all  amend- 
ments allowed  have  been  engrossed. 

2.  On  an  appeal  from  an  order,  it  must  appear  that  the  transcript 
eontains  all  of  the  papers,  records  and  other  documents  used  hy  the 
trial  judge  or  court  on  the  hearing  of  such  motion. 

8.  Where  a  joint  judgment  is  rendered  against  two  defendants, 
and  one  of  them  appeals  and  the  other  does  not,  the  notice  of  ap- 
peal must  be  served  on  the  latter,  under  the  provisions  of  see.  4808, 
Bev.  Stat.,  he  being  an  adverse  party  within  the  provisions  of  said 
■ectLon« 

(Syllabus  by  the  eourt.) 

APPEAL  from  the  District  Court  of  First  Judicial  Dis- 
trict for  Kootenai  County.  Cause  tried  by  Hon.  R.  T.  Mor- 
gan, Judge ;  motion  for  a  new  trial  overruled  by  his  successor, 
Hon.  William  W.  Woods,  Judge. 

Action  to  recover  on  a  check.  Judgment  for  plaintiff. 
Motion  to  dismiss  appeal  sustained  and  appeal  dismissed* 

H.  P.  Kiiight,  and  Sanders  &  Flynn,  for  Appellant,  cite 
no  authorities  on  points  decided. 

C.  L.  Heitman,  and  Ezra  R.  Whitla,  for  Respondent. 

The  statement  was  not  engrossed  at  the  time  of  the  alleged 
settlement,  and  until  the  statement  is  engrossed  the  same  can- 
not be  settled  as  a  complete  record^^  as  it  is  the  engrossing  that 
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completes  and  makes  perfect  the  record  of  the  proceedings. 
{Pence  v,  Lemp,  4  Ida.  526,  43  Pac.  75 ;  Hattabaugh  v.  FoU- 
mer,  5  Ida.  23,  46  Pac.  831 ;  Crowley  v.  Oold  Min.  Co.,  12  Ida. 
530,  86  Pac.  536 ;  2  Spelling  on  New  Trial  &  Appellate  Proc., 
par.  447.) 

There  is  no  proper  certificate  showing  that  the  record  con- 
tains all  the  papers,  records,  files  and  other  matters  presented 
to  and  used  by  the  trial  judge  in  passing  on  the  motion  for  a 
new  trial.  {Steve  v.  Banners  Ferry  Lumber  Co.,  13  Ida.  384^ 
92  Pac.  363;  sees.  4443,  4820  and  4821,  Rev.  Stat.) 

In  order  to  give  this  court  jurisdiction  of  a  case,  on  an  ap- 
peal, it  is  necessary  that  the  transcript  should  show  that  the 
notice  of  appeal  has  been  served  on  the  adverse  party.  Un- 
less the  record  shows  such  service  the  appeal  will  be  dismissed. 
{Aiiderson  v.  Knott,  1  Ida.  626;  Tootle  v,  French,  3  Ida.  1,  25 
Pac.  1091;  Adams  v.  McPherson,  3  Ida.  718,  34  Pac.  1095; 
Moe  V.  Harger,  10  Ida.  194,  77  Pac.  645.) 

All  parties  against  whom  a  joint  judgment  has  been  ren- 
dered are  adverse  parties,  and  therefore  notice  of  appeal 
must  be  served  upon  them,  in  order  to  give  this  court  juris- 
diction.  {Jones  v.  Quantrell,  2  Ida.  153,  9  Pac.  418;  Coffin 
V.  Edgiyxgton,  2  Ida.  627,  23  Pac.  80;  Lydon  v.  Oodard,  5 
Ida.  607,  51  Pac.  459;  Lewiston  Nat.  Bank  v.  Tefft,  6  Ida. 
104,  53  Pac.  271 ;  Titiman  v.  Alamance  Min.  Co.,  9  Ida.  241, 
74  Pac.  529 ;  Baker  v.  Drews,  9  Ida.  276,  74  Pac.  1130;  Bennett 
Co.  V.  Twin  Falls  L.  d;  W.  Co.,  13  Ida.  676,  92  Pac.  980.) 

SULLIVAN,  J. — This  action  was  brought  by  the  respondent 
against  the  Rocky  Mountain  Bell  Telephone  Co.  and  E.  S. 
Crane  to  recover  on  a  check  issued  by  the  Telephone  Co.  to 
the  said  E.  S.  Crane,  for  the  sum  of  $846.65.  Judgment  was 
entered  against  the  Telephone  Co.  and  said  Crane  for  the  sum 
of  $893.50,  with  interest  thereon  from  the  date  of  the  judg- 
ment. An  appeal  from  the  judgment  and  the  order  denying 
a  new  trial  was  taken  by  the  Telephone  Co.,  in  which  the 
said  Crane  did  not  join,  and  no  notice  of  the  appeal  was  served 
on  him. 

Counsel  for  respondent  move  to  dismiss  the  appeal  on  the 
ground  that  no  notice  of  appeal  had  been  served  on  the  de- 
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f  endant  Crane,  and  that  no  sufficient  record  or  transcript  on 
appeal  has  ever  been  made,  served  or  filed  by  the  appellant; 
that  the  transcript  does  not  show  that  the-  alleged  statement 
on  motion  for  a  new  trial  was  properly  certified  by  the  judge 
who  tried  said  action ;  that  the  transcript  on  appeal  does  not 
contain  a  sufficient  or  any  certificate  showing  that  it  contains 
all  of  th%  records  and  papers  submitted  to  and  used  by  the 
district  judge  in  passing  on  the  motion  for  a  new  trial. 

It  appears  from  the  transcript  that  numerous  amendments 
were  offered  to  the  proposed  statement  on  motion  for  a  new 
trial,  and  the  certificate  of  the  judge  shows  that  the  amend- 
ments were  allowed  and  the  statement  settled  '*and  ordered 
to  be  engrossed"  by  the  trial  judge.  This  court  has  repeat- 
edly held  that  where  numerous  amendments  have  been  offered 
to  a  proposed  statement  on  motion  for  a  new  trial,  that  the 
amendments  as  allowed  in  connection  with  the  proposed  state- 
ment must  be  engrossed  before  it  is  settled  as  a  complete  rec- 
ord. (Pence  v.  Lemp,  4  Ida.  526,  43  Pac.  75 ;  Hattabaiigh  v. 
Vollmer,  5  Ida.  23,  43  Pac.  831 ;  Crowley  v.  Croesus  O,  <&  C. 
M.  Co.,  12  Ida.  530,  86  Pac.  536;  2  Spelling  on  New  Trial 
and  App.  Procedure,  sec.  447.)  There  is  not  a  proper  cer- 
tificate to  the  transcript  showing  that  it  contains  all  of  the 
papers,  records  and  files  used  by  the  trial  judge  in  passing 
upon  the  motion  for  a  new  trial.  The  transcript,  on  an  ap- 
peal from  the  order  denying  a  new  trial,  must  contain  all 
of  the  records  and  papers  considered  by  the  judge  in  pass- 
ing upon  such  motion.  In  Steve  v.  Bonners  Ferry  Lumber 
Co.,  13  Ida.  384,  92  Pac.  363,  the  court  in  passing  upon  the 
question  now  under  consideration,  said : 

"Under  the  provisions  of  sees.  4443,  4820  and  4821  of  the 
Revised  Statutes  of  1887,  it  is  essential  that  one  who  appeals 
from  an  order  granting  or  denying  a  motion  for  a  new  trial 
should  furnish  the  appellate  court  with  a  proper  certificate 
identifying  the  papers,  records,  files,  and  other  matter  pre- 
sented to  and  used  by  the  trial  judge  upon  the  hearing  and 
consideration  of  such  motion,  and,  upon  failure  on  the  part 
of  the  appellant  to  furnish  such  certificate,  his  appeal  from 
the  order  granting  or  refusing  the  motion  will  be  dismissed,'* 
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It  is  also  contended  that  the  appeal  should  be  dismissed, 
for  the  reason  that  the  notice  of  appeal  was  not  served  on  the 
defendant  Crane.  The  transcript  shows  that  the  Telephone 
Co.  and  said  Crane  were  sued  jointly  and  a  joint  judgment 
was  rendered  against  them  for  over  $800.  That  being  true,  a 
reversal  or  modification  of  this  judgment  would  adversely 
aflfect  said  Crane.  He  is  therefore  an  adverse  partj^  In  or- 
der to  give  this  court  jurisdiction  of  the  case  on  appeal,  it  is 
necessary  that  the  transcript  should  show  that  the  notice  of 
appeal  has  been  served  on  each  and  every  of  the  adverse 
parties,  and  unless  the  record  shows  proper  service  of  the 
notice  of  appeal,  the  appeal  will  be  dismissed  on  motion. 
(Anderson  v.  Knott,  1  Ida.  626;  Tootle  v.  French,  3  Ida.  1, 
25  Pac.  1091;  Adams  v.  McPherson,  3  Ida.  718,  34  Pac.  1095; 
Moe  V.  Earger,  10  Ida.  194,  77  Pac.  645.)  This  court  has 
held  in  numerous  cases  that  all  parties  against  whom  a  joint 
judgment  has  been  rendered  are  adverse  parties,  and  that  the 
notice  of  appeal  must  be  served  upon  each  of  them  in  order  to 
give  this  court  jurisdiction.  (Jones  v.  Qtuintrell,  2  Ida.  153, 
9  Pac.  418;  Coffin  v,  Edgington,  2  Ida.  627,  23  Pac.  80;  Lydon 
V.  Godard,  5  Ida.  607,  51  Pac.  459;  Lewiston  Nat.  Bank  v. 
Tefft,  6  Ida.  104,  53  Pac.  271 ;  Titiman  v.  Alamance  Min.  Co., 
9  Ida.  240,  74  Pac.  529 ;  Baker  v.  Drews,  9  Ida.  276,  74  Pac. 
1130 ;  Nelson  Bennett  Co.  v.  Twin  Falls  Land  &  Water  Co.,  13 
Ida.  676,  92  Pac.  980.) 

The  motion  must  therefore  be  sustained  on  the  ground  that 
the  transcript  fails  to  contain  the  proper  certificate,  and  that 
no  notice  of  appeal  was  served  on  one  of  the  adverse  parties. 
The  appeal  is  therefore  dismissed,  with  costs  in  favor  of  the 
respondent. 

AilshiOi  C.  J.|  and  Stewart,  J.,  concur. 
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(April  29,  1908.) 

STANLEY  H.  ZIMMBRIVIAN,  Respondent,  v.  BRADFORD- 
KENNEDY  COMPANY,  a  Corporation,  AppeUant 

[95  Pae.  825.] 

Pbobats  and  Justicb  CJourt  Practicij — ^Pbobatb  Coubt  Summons — By 
Whom  Issusd — ^DEFEonvs  Betubn  or  Summons — ^Appeal  on  Ques- 
tions or  Law  and  Pact — Tbial  db  Novo. 

1.  Under  the  provisions  of  sec.  3844,  Bev.  Stat.,  the  probata  jndg^ 
maj  appoint  a  clerk  of  his  court  or  act  as  derk  of  his  own  court, 
and  the  clerk  maj  properly  sign  and  issue  a  summons,  and  such  act 
is  purely  a  ministerial  act,  and  a  summons  signed  thus:  ^^O.  J. 
Bandelin,  Probate  Judge,  By  Robt  S.  McChrea,  Clerk,"  is  a  suffi- 
cient compliance  with  the  statute. 

2.  A  return  to  a  summons  which  has  been  served  on  a  foreign  cor- 
poration, which  shows  the  material  ultimate  facts  necessary  to  be 
shown  as  proof  of  due  service  on  the  corporation,  will  support  a  de- 
fault judgment  where  the  question  of  defects  in  the  return  is  raised 
for  the  first  time  on  appeal  from  the  judgment,  although  the  return 
might  have  been  in  some  particular  so  defective  as  to  have  sub- 
jected it  on  return  day  to  a  motion  to  quash  the  service  on  the 
grounds  of  such  defective  return. 

3.  Where  a  defendant  failed  to  appear  in  a  probate  court  at  the 
hour  fixed  for  appearance  in  the  summons,  and  the  court  entered  the 
defendant's  default  after  the  expiration  of  one  hour  after  the  time 
fixed  for  appearance  and  failed  to  make  an  order  postponing  the 
case,  and  three  days  thereafter  heard  the  proofs  submitted  by  plain- 
tiff and  entered  judgment,  the  action  of  the  court,  though  irregular, 
will  not  oust  it  of  jurisdiction,  nQf.will  it  render  such  judgment 
Toid  for  want  of  jurisdiction  under  sec.  4701,  Bev.  Stat. 

4.  Where  a  defendant  ftuls  to  appear  and  answer  or  raise  any  is- 
sue of  fact  in  a  justice  or  probate  court,  and  appeals  from  a  judg- 
ment entered  by  default  to  the  district  court  on  questions  of  both 
law  and  fact,  he  will  not  be  aUowed  to  file  an  answer  in  the  dis- 
trict court  and  raise  an  issue  of  &ict  for  the  first  time.  A  trial  de 
novo  as  provided  for  by  section  4840,  Bev.  Stat.,  implies  and  signi- 
fies the  trying  aneio  of  an  issue  that  has  been  previously  tried. 
Where  no  issue  has  been  previously  raised,  there  is  no  issue  to  try 

(Syllabus  by  the  court) 
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APPEAL  from  the  District  Court  of  the  First  Judicial 
District  for  the  County  of  Bonner.    Hon.  W.  W.  Vfoois, 

Judge. 

Action  by  the  plaintiff  against  the  defendant  for  debt 
Jud^^ment  by  default  in  favor  of  the  plaintiff  and  defendant 
appealed  to  the  district  court,  where  judgment  was  again  cn- 
tcr(*(l  against  the  defendant,  from  which  defendant  appealed. 
Affirmed, 

Edwin  McBee,  for  Appellant,  cites  no  authorities. 

B.  W.  Wheelan,  for  Respondent. 

When  summons  is  irregular  or  defective,  the  remedy,  if 
any,  is  by  application  to  the  trial  court,  to  quash  or  set  it 
aside.     (Parker  v.  Wardner,  2  Ida.  285,  13  Pac.  172.) 

Sec.  2653,  Rev.  Stat.,  is  applicable  to  justices'  courts. 
{Webster  v.  Oregon  Short  lAne  By.  Co.,  6  Ida.  312,  55  Pac 
661.) 

The  probate  court  did  not  lose  jurisdiction  to  hear  the  evi- 
dence and  try  the  case  on  the  15th  day  of  June,  1907,  becanse 
no  continuance  was  entered  in  the  docket.  (Oreen  v.  Christie, 
4  Ida.  4:18,  40  Pac.  54;  Presley  v.  Dean,  10  Ida.  375,  79  Pac 
71.)  Where  there  was  no  issue  presented  in  the  justice's 
court  by  defendant,  there  could  be  none  in  the  district  court 
to  try  de  novo,  {Italian  Sunss  Agr.  Colony  v.  BartagnoUi, 
9  Wyo.  204,  61  Pac.  1020.) 

On  appeal  from  a  default  judgment  of  a  justice  of  the 
peace,  whether  on  questions  of  kw  or  on  law  and  fact,  there 
cannot  be  a  trial  de  novo.  {Maxson  v.  Superior  Ct.  Madera 
Co.  (Cal.),  54  Pac.  520;  Southern  Pac.  R.  Co,  v.  Superior 
Court,  59  Cal.  471;  People  v.  Eldorado  Co.  Ct.,  10  Cal.  19; 
Fuukcnatcin  v.  EJgutter,  11  CaL  328;  Myrick  v.  Superior 
Court,  68  Cal.  98,  8  Pac.  648;  Martin  v.  Districi  Ct.,  13  Nev. 
90.) 

AILSITIB,  C.  J. — This  action  was  commenced  in  the  pro- 
bate court  of  Bonner  county  by  filing  the  complaint  therein 
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on  June  7,  1907.  On  the  same  day  the  summons  was  issued 
and  signed,  **0.  J.  Bandelin,  Probate  Judge,  By  Robt.  S.  Mc- 
Crea,  Clerk.'*  The  summons  was  made  returnable  June  12, 
at  4  o'clock  P.  M.,  and  was  returned  on  that  date  and  filed 
with  the  clerk.  Annexed  to  the  summons  was  an  affidavit 
of  service  on  the  defendant,  which  affidavit  showed  that  the 
affiant  was  constable  of  Sandpoint  precinct  in  Bonner  county, 
and  that  the  defendant,  the  Bradford-Kennedy  Company,  is 
and  was  a  foreign  corporation  doing  business  in  the  county 
of  Bonner,  state  of  Idaho,  with  its  principal  place  of  business 
at  Sagle,  in  Bonner  county,  and  that  the  defendant  corpora- 
tion had  no  designated  agent  within  the  county  of  Bonner 
upon  whom  service  of  process  could  be  made,  and  that  it 
lad  not  complied  with  the  laws  of  Idaho  requiring  the  filing 
with  the  clerk  a  designation  of  an  agent  upon  whom  service 
could  be  made,  etc.  The  affidavit  further  showed  that  the 
affiant  served  the  defendant  corporation  by  delivering  to 
and  leaving  with  Ignatz  Weil,  the  county  auditor  of  Bonner 
county,  at  his  office  in  the  city  of  Sandpoint,  a  true  copy  of 
the  summons  attached  to  a  copy  of  the  complaint  in  the  action. 
The  defendant  failed  to  appear,  and,  after  waiting  the  statu- 
tory time  of  one  hour  after  the  time  set  for  trial,  the  plain- 
tiff caused  the  defendant's  default  to  be  entered  for  failure 
to  appear.  No  further  action  was  taken  in  the  case  until 
June  15th;  on  the  latter  date  the  plaintiff  introduced  his 
proofis  and  took  judgment  against  the  defendant  in  accord- 
ance with  the  prayer  of  the  complaint.  The  defendant  cor- 
poration appealed  from  the  judgment  to  the  district  court 
on  questions  of  both  law  and  fact.  When  the  case  was  called 
in  the  district  court,  the  defendant,  through  its  attorney, 
moved  the  court  for  a  dismissal  of  the  action  on  the  grounds 
following : 

"That  said  pretended  judgment  of  the  probate  court  is  void 
for  the  reasons: 

*'(1)  That  said  summons  is  void  for  the  reason  that  the 
same  was  not  signed  by  the  probate  judge. 

'*(2)  That  it  appears  from  the  summons  and  the  pre- 
tended return  thereto  that  the  court  did  not  acquire  jurisdic- 
tion of  the  person  of  the  defendant. 
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''  (3)  That  said  pretended  judgment  was  not  entered  on  the 
12th  day  of  Jone,  1907,  the  return  day  mentioned  in  the 
summons,  and  that  no  order  of  continuance  was  made  from 
said  day  until  the  15th  day  of  June,  1907,  the  time  when 
said  pretended  judgment  was  entered. 

*'  (4)  That  on  the  said  15th  day  of  June,  1907,  the  court 
had  no  jurisdiction  of  the  defendant  and  no  jurisdiction  to 
hear  and  try  said  action." 

After  a  hearing  was  had  on  this  motion  the  same  was  de- 
nied by  the  district  court,  and  thereupon  defendant,  through 
its  counsel,  appears  to  have  made  a  motion,  oraUy,  in  open 
court,  for  leave  to  file  an  answer  to  the  complaint.  This  mo- 
tion was  denied  by  the  court  Judgment  was  thereupon  en- 
tered in  the  district  court  against  the  defendant  company  for 
the  same  amount  as  had  been  previously  entered  in  the 
probate  court.    This  appeal  is  from  the  judgment. 

Appellant's  first  contention  is  that  no  valid  summons  was 
issued  against  the  defendant,  for  the  reason  that  the  sum- 
mons was  neither  signed  by  the  probate  judge  nor  the  clerk 
of  the  probate  court,  and  that  as  a  matter  of  fact  it  should 
have  been  signed  by  the  probate  judge,  and  that  the  manner 
in  which  it  was  signed  and  issued  amounted  to  no  summons  at 
all.  This  contention  is  based  chiefly  upon  the  provisions  of 
the  act  of  February  2,  1905  (Sess,  Laws  1905,  p.  29),  which 
provides  that  all  the  proceedings  in  probate  courts  and  the 
process,  etc.,  shall  be  the  same  as  in  justices'  courts.  No  con- 
tention is  made  in  this  action  that  the  summons  does  not 
comply  with  the  statutes  in  all  other  respects.  Sec.  3844, 
Rev.  Stat.,  provides  for  a  derk  of  the  probate  court,  and 
authorizes  the  judge  of  that  court  to  act  as  clerk  of  his  own 
court  or  to  appoint  some  other  person  to  act  as  clerk  of  such 
court.  This  section  of  the  Revised  Statutes  must  be  read  in 
connection  with  the  act  of  February  2,  1905,  supra,  A  jus- 
tice of  the  peace  has  no  clerk.  The  statute  makes  no  provi- 
sion for  a  clerk  of  the  justice  court.  It  therefore  devolves 
upon  the  justice  of  the  peace  to  perform  all  the  ministerial 
acts  in  connection  with  that  court  as  well  as  the  judicial  acts. 
On  the  contrary,  a  probate  court  is  provided  with  a  clerk. 
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The  issuance  of  a  summons  is  purely  a  ministerial  act,  and  its 
issuance  is  clearly  within  the  province  of  the  duties  of  the 
clerk  of  that  court.  It  is  true  that  this  summons  is  not  signed 
by  the  probate  judge,  but  it  is  signed  by  the  clerk.  The 
fact  that  he  signs  the  probate  judge's  name  by  himself  as 
clerk  does  not  invalidate  the  summons.  He  could  have  signed 
his  owA  name  as  clerk  of  the  probate  court,  and  that  would 
have  been  suflBcient.  A  summons  issued  from  a  probate  court 
should  be  signed  by  the  clerk  if  a  clerk  of  that  court  has  been 
appointed,  but  if  the  probate  judge  is  acting  as  ex-officio  clerk 
of  his  own  court,  he  may  then  sign  it  himself,  and  it  will  not 
be  important  whether  he  designate  himself  as  judge  or  as 
ex-officio  clerk.    There  is  no  merit  in  this  objection. 

The  return  in  this  case  was  sufficient  to  give  the  probate 
court  jurisdiction  to  enter  a  judgment  against  the  defendant. 
It  showed  that  the  defendant  was  a  foreign  corporation  and 
that  it  was  doing  business  in  Bonner  county,  and  that  it 
had  its  principal  place  of  business  in  Bonner  county.  It  also 
showed  that  the  defendant  had  failed  to  comply  with  the  laws 
of  this  state  in  designating  an  agent  upon  whom  service  of 
process  might  be  had,  and  that  service  had  been  made  on  the 
county  auditor.  It  is  true  the  return  was  not  as  complete 
as  it  might  have  been.  Any  uncertainty  or  ambiguity,  how- 
ever, on  the  return  should  have  been  taken  advantage  of  by  a 
motion  to  quash,  and  cannot  be  availed  of  on  appeal  after  de- 
fault. {Parker  v.  Wardner,  2  Ida.  285, 13  Pac.  172.)  What- 
ever  defect,  uncertainty  or  ambiguity  may  have  existed  in  the 
return,  it  was  not  of  so  serious  a  nature  as  to  render  the  ser- 
vice and  return  void. 

Complaint  is  made  by  appellant  against  the  judgment  on 
the  ground  that  the  return  day  was  June  12th,  whereas  the 
proofs  were  not  taken  and  judgment  was  not  entered  until 
June  15th.  Appellant  relies  on  sec.  4701,  Rev.  Stat.,  which 
provides  that:  ''Unless  postponed  as  provided  in  this  chapter, 
or  unless  transferred  to  another  court,  the  trial  of  the  action 
must  commence  at  the  expiration  of  one  hour  from  the  time 
specified  in  the  summons  for  the  appearance  of  defendant. 
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and  the  trial  must  be  continued,  without  adjournment  for 
more  than  twenty-four  hours  at  any  one  time,  until  all  the  is- 
sues therein  are  disposed  of."  The  objection  that  is  made 
here  is  that  the  case  was  not  postponed  from  the  12th  to  the 
15th,  and  that  the  court  therefore  lost  jurisdiction.  This 
was  at  most  an  irregularity  which  did  not  go  to  the  jurisdic- 
tion of  the  court.  In  other  words,  the  fact  that  proofs  are  not 
made  or  judgment  entered  on  the  return  day  named  in  the 
summons  does  not  ipso  facto  oust  the  court  of  jurisdiction. 
By  that  act  alone  the  court  does  not  lose  jurisdiction  of  the 
action.  A  different  question  might  arise  if  judgment  should 
not  be  entered  at  the  proper  time  and  the  defendant  should 
appear  before  the  proofs  were  finally  made  and  a  judgment 
entered  and  make  inquiry  as  to  the  condition  of  the  case  or 
the  date  on  which  judgment  would  be  entered,  and  should  be 
misled  or  deceived  on  account  thereof.  No  such  condition 
arises,  however,  in  this  case,  and  under  the  facts  of  the  case 
as  disclosed  by  the  record,  we  are  satisfied  that  the  court  did 
not  lose  jurisdiction. 

The  last  point  urged  by  appellant  is  that  since  it  had 
appealed  on  questions  of  both  law  and  fact,  and  the  court 
denied  its  motion  going  to  the  jurisdiction,  it  should  have 
allowed  an  answer  to  be  filed.  Appellant  contends  that  under 
sec.  4840,  Rev.  Stat.,  it  was  entitled  to  a  trial  de  novo.  If 
the  defendant  failed  to  appear  and  answer  in  the  probate 
court,  and  failed  to  raise  any  issue  in  that  court,  we  are  un- 
able to  see  whereby  it  had  any  issue  of  fact  to  try  anew 
in  the  district  court.  It  certainly  had  no  right  to  frame 
an  issue  in  that  court.  It  did  not  see  fit  to  join  issue  in  the 
probate  court  or  raise  any  issue  of  fact  there.  It  had  no  right 
to  appeal  to  the  district  court  and  there  for  the  first  time 
make  answer  and  raise  an  issue  of  fact.  A  trial  de  novo 
implies  the  trying  anew  an  issue  that  has  been  previously 
tried.  {In  re  McVay's  Estate,  ante,  p.  56,  93  Pac.  32; 
Southern  Pac.  Co.  v.  Superior  Court,  59  Cal.  471;  Hall  v. 
Armstrong,  1  Nev.  96;  Martin  v.  District  Court,  13  Nev.  90; 
Myrick  V.  Superior  Court,  68  Cal.  98,  8  Pae.  648.) 
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No  error  appearing  in  the  record,  the  judgment  of  the  dis- 
trict court  will  be  afGu'med,  and  it  is  so  ordered.  Costs  in 
favor  of  the  respondent. 

Sullivan,  J.,  and  Stewart,  J.,  concur. 


(April  30,  1908.) 

O.  B.  ROSS,  Appellant,  v.  GOLD  RIDGE  MINING  CO., 
a  Corporation,  Respondent. 

[95  Pac.  821.] 

Attachments—Motion   to   Dissolve — ^Atpidavit— "dNDEETAinNa — Con- 

TEACT  FOR  BntECT  PAYMENT  OF  MONEY* 

1.  The  statute  provides  in  what  actions  an  attachment  may  issue, 
and  if  the  complaint  discloses  that  the  action  is  not  such,  and  an 
attachment  is  issued,  then  it  was  improperly  issued,  and  upon  proper 
motion  will  be  dissolved. 

2.  A  motion  to  dissolve,  however,  will  not  be  turned  into  a  de- 
murrer. If  the  complaint  fails  to  state  a  cause  of  action,  because 
the  facts  plead  are  defectively  stated,  and  it  appears  from  the  com- 
plaint that  a  cause  of  action  can  be  stated  by  amendment  under  the 
ordinary  rules  governing  amendments,  then  on  the  hearing  of  the 
motion  to  dissolve,  the  amendment  wiU  be  considered  as  having  been 
made. 

3.  If,  however,  the  complaint  states  no  cause  of  action,  then  a  mo- 
tion to  dissolve  the  attachment,  on  the  ground  that  the  complaint 
fails  to  state  facts  sufficient  to  constitute  a  cause  of  action,  will  be 
considered  and  sustained. 

4.  An  affidavit  for  attachment  should  set  forth  the  statutory  re- 
(juirements,  either  in  the  language  of  the  statute  or  in  language  of 
substantially  the  same  purport  or  meaning. 

5.  Where  the  statute  provides  for  filing  an  affidavit  for  a  writ 
of  attachment,  and  specifies  what  the  affidavit  shall  contain,  it  is  not 
necessary  to  allege  any  other  facts  than  those  specified  in  the  stat- 
ute. 

6.  It  is  not  necessary,  in  an  affidavit  for  an  attachment,  to  al- 
lege, in  unequivocal  language,  that  the  debt  is  due.  It  is  sufficient 
to  allege  that  the  defendant  is  indebted  to  the  plaintiff  in  the  sum 
of dollars,  over  and  above  all  legal  setoffs  or  counterclaims. 
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7.  An  affidavit  for  attaehment,  whieh  alleges  tbat  the  defeadant 
is  indebted  to  the  plaintiff  in  the  sum  of  $1,750,  over  and  above  all 
legal  setoffs  and  eonnterclaims,  npon  an  express  contract  for  tbe 
direct  payment  of  monej,  is  sufficient  to  show  that  the  debt  is  due 
and  that  it  is  founded  upon  an  express  contract  for  the  direct  pay- 
ment of  monej*. 

8.  A  contract  which  provides,  ''And  we  farther  agree  that  after 
the  first  daj*  of  September,  1906,  to  place  the  said  25,000  shares  of 
Gold  Bidge  Mining  Stock  for  O.  B.  Boss  at  five  cents  a  share,  clear 
to  him,  and  if  he  so  desires,  the  said  25,000  shares  of  stock  will  be 
placed  before  any  other  Gold  Bidge  Mining  Stock  is  sold,"  is  a  eon- 
tract  for  the  direct  payment  of  money  and  authorizes  an  attachment, 
in  an  action  brought  thereon  for  failure  to  place  or  sell  said  stock, 
according  to  the  terms  of  said  agreement. 

9.  The  words  "direct  payment,"  as  used  in  Bev.  Stat^  see.  4303, 
mean  absolute,  unconditional,  free  from  intervening  agencies  or  con- 
ditions. 

10.  An  undertaking  for  attachment  which  contains  all  the  provi- 
sions and  conditions  required  by  the  statute,  is  sufficient,  and  tiie 
mere  fact  that  it  does  not  provide  a  penalty  equal  to  the  claim  sued 
for  does  not  render  such  undertaking  void. 

11.  The  statute  providing  for  an  undertaking  for  attachment,  fix- 
ing the  minimum  penalty  at  $200  and  the  maximum  the  amount  of 
the  claim  sued  for,  vests  a  discretion  in  the  derk  as  to  the  amount 
of  the  bond  to  be  required,  but  a  failure  of  the  derk  to  require  an 
undertaking,  when  the  amount  sued  for  is  in  excess  of  $200,  equal 
to  the  amount  sued  for,  is  not  a  ground  for  dissolving  the  attaeli- 
ment. 

(Syllabus  by  the  court) 

APPEAL  from  an  order  of  the  District  Court  of  First 
Judicial  District  for  the  County  of  Kootenai  dissolving  an 
attachment.    Hon.  W.  W.  Woods,  Judge.    BeversedL 

B.  E.  McParland,  for  Appellant. 

The  complaint  does  state  facts  sufficient  to  constitute  a 
cause  of  action,  and,  if  it  did  not,  it  could  be  amended.  A 
motion  to  discharge  an  attachment  does  not  reach  defects 
in  the  complaint.  {Kohler  v.  Agassiz,  99  Cal.  9,  33  Pac 
741.) 

Contracts  of  the  nature  of  the  one  in  the  case  at  bar  are 
contracts  for  the  direct  payment  of  money,  and  wriis  of 
attachment  will  issue  thereoiL     {Dunn  v.  Mackey,  80  CaL 
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104,  22  Pac.  64;  Santa  Clara  Valley  Peat  Fuel  Co,  v.  Tuck,  53 
Cal.  304;  Kohler  v.  Agassiz,  90  CaL  9,  33  Pac.  741;  Donnelly 
V.  Strueven,  63  Cal.  182;  Flagg  v.  Dare,  107  Cal.  482,  40 
Pac.  804;  DeLeonis  v.  Etchepare,  120  Cal.  407,  52  Pac.  718; 
Coates  V.  Arthur,  5  S.  D.  274,  58  N.  W.  675.) 

McClear  &  Burgan,  for  Respondent. 

An  affidavit  for  an  attachment  must  contain  an  allegation 
in  unequivocal  language  that  the  debt  sued  on  is  due  before 
the  writ  of  attachment  should  issue.  {Oatward  v.  Wheeler, 
10  Ida.  66,  77  Pac.  23;  Kerns  v.  McAulay,  8  Ida.  558,  69  Pac. 
639.) 

**  Where  the  contract  does  not  furnish  the  measure  of  the 
liability  of  the  defendant,  and  the  damages  are  unliquidated, 
an  attachment  cannot  be  had."  {Dunn  v.  Mackey,  80  Cal. 
104,  22  Pac.  64;  DeLeonis  v.  Etchepare,  120  Cal.  407,  52  Pac. 
718.) 

STEWART,  J.— This  is  an  appeal  from  an  order  dis- 
solving an  attachment.  It  is  alleged  in  the  complaint  that 
the  appellant  and  respondent  entered  into  an  agreement, 
whereby  and  under  the  terms  of  which  the  respondent  agreed 
that  if  plaintiff  would  take  25,000  shares  of  the  treasury  stock 
of  the  respondent  corporation,  and  pay  therefor  two  cents  a 
share,  the  respondent  would  at  any  time  after  the  first  day 
of  September,  1906,  place  said  25,000  shares  of  stock  for 
plaintiff  at  five  cents  a  share,  clear  to  him;  that  thereupon 
plaintiff  paid  to  said  defendant  the  sum  of  $500  for  said 
25,000  shares  of  treasury  stock,  and  defendant  executed 
and  delivered  to  the  plaintiff  the  following  written  agree- 
ment, to  wit: 

"Coeur  d'Alene,  Idaho,  July  17,  1906. 

**We,  the  undersigned,  do  this  day  and  date,  sell,  transfer 
and  deliver  to  0.  B.  Ross  twenty-five  thousand  (25,000) 
shares  of  the  Gold  Ridge  Mining  Company  treasury  stock 
at  two  c^its  a  share  cash  in  hand  paid. 

**And  we  further  agree  that  after  the  first  day  of  Sep- 
tember, 1906,  to  place  the  said  25,000  shares  of  Gold  Ridgo 
Idaho,  Vol.  14t-AA 
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At  tc.e  tline  of  ^In^  the  t?.-:^ plaint,  the  pLimtiflT  tiled  an 
af:i>T:t  and  un  iertakinz  f:r  a  writ  of  attachment.  The 
a^  Li  Tit  set  forth  in  s^* -^tiihiie  the  same  facts  alleged  in  the 
com;  1  ^.'nt  and  c^intalned  a  copy  of  the  agreement  sued  upon 
and  skX  forth  in  the  complaint.  Thereafter  the  respondent 
m-T^  the  c-c  irt  for  an  order  daBoIring  the  attachment  upon 
the  f: lie 'A  in ^  crcun-is: 

"L  That  the  e*>inp!aint  in  said  action  docs  not  state  facts 
sriffieient  to  c*:c5ti:ute  a  cause  of  action  against  said  defend- 
ant. 2.  That  the  a^davit  for  attachment  filed  in  said  ac- 
tion was  and  is  defective  and  insnfficient  in  this,  that  it  does 
not  state  that  the  indebtedness  mentioned  in  said  affidavit 
was  due  at  the  time  of  the  execution  or  filing  of  said  affi- 
davit or  at  the  beginning  of  said  action  or  due  at  alL  3.  That 
the  undertaking  on  attachment  filed  in  said  action  is  insuffi- 
cient and  not  such  an  undertaking  as  is  required  by  the  laws 
of  the  state  of  Idaho.  4.  That  the  contract  declared  upon  in 
the  complaint  and  stated  in  the  affidavit  of  attachment  is  not 
a  contract  for  the  direct  payment  of  money,*' 

The  court  sustained  the  motion.  The  appeal  presents  three 
questions  for  review:  (1)  Does  the  complaint  state  facts  suffi- 
cient to  constitute  a  cause  of  action  against  defendant T 
(2)  Was  the  affidavit  sufficient  to  authorize  the  issuance  of 
the  writ!     (3)  Was  the  undertaking  in  conformity  to  lawt 

Rev.  Stat.,  sec.  4302,  provides  that  "The  plaintiff  at  the 
time  of  issuing  the  summons,  or  at  any  time  afterward,  may 
have  the  property  of  the  defendant  attached  ,  ...  in  the 
following  cases:  1.  In  an  action  upon  a  judgment  or  upon 
contract,  express  or  implied,  for  the  direct  payment  of 
money."  The  statute  thus  provides  that  an  attachment  may 
issue  in  an  action  upon  a  judgment  or  upon  a  contract^  ex- 
press or  implied,  for  the  direct  payment  of  money.  If  the 
complaint  discloses  that  it  is  not  such  an  action  and  an  at- 
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tachment  is  issued,  then  it  was  improperly  issued,  and  upon 
proper  motion  will  be  dissolved. 

A  motion  to  dissolve,  however,  cannot  be  turned  into  a  de- 
murrer. If  the  complaint  fails  to  state  a  cause  of  action 
because  the  facts  are  defectively  stated,  and  it  appears  from 
the  complaint  that  a  cause  of  action  can  be  stated  by  amend- 
ment, under  the  ordinary  rules  governing  amendments, 
then  on  the  hearing  of  the  motion  to  dissolve,  the  amendment 
will  be  considered  as  having  been  made.  {Kohler  v,  Agassiz, 
99  Cal.  9,  33  Pac.  741 ;  Hathaway  v.  Davis,  33  Cal.  161 ;  Ham^ 
mond  V.  Starr,  79  Cal.  556,  21  Pac.  971 ;  Hale  Bros.  v.  Milli- 
Teen,  142  Cal.  134,  75  Pac.  653.) 

If,  however,  the  complaint  states  no  cause  of  action, 
then  the  motion  to  dissolve  on  the  ground  that  the  complaint 
fails  to  state  facts  sufficient  to  constitute  a  cause  of  action 
may  be  considered  and  sustained.  In  this  case,  the  action 
seems  to  be  based  upon  a  written  contract,  and  if  the  facts 
alleged  are  not  sufficient  to  state  a  cause  of  action,  it  is  ap- 
parent from  the  complaint  itself  that  it  can  be  amended  by 
proper  allegations  so  as  to  state  facts  sufficient  to  constitute 
a  cause  of  action.  ^ 

The  second  and  fourth  grounds  of  the  motion  go  to  the 
sufficiency  of  the  affidavit  for  the  attachment,  and  will  be 
considered  together.  The  respondent  contends  that  the  in- 
strument sued  upon  shows  upon  its  face  that  the  indebted- 
ness, if  any,  is  not  due ;  and  second,  that  the  said  instrument 
is  not  a  contract  for  the  direct  payment  of  money.  Under 
the  first  ground,  counsel  contend  that  it  is  necessary  to  al- 
lege in  the  affidavit,  in  imequivocal  language,  that  the  debt 
is  due,  and  cites  in  support  of  this  contention  Kerns  v.  Mc- 
Aulay,  8  Ida.  558,  69  Pac.  539,  and  Oatward  v,  Wheeler,  10 
Ida.  66,  77  Pac.  23.  In  the  former  case  the  court  had  under 
consideration  the  sufficiency  of  an  affidavit  for  attachment,  in 
which  case  the  affidavit  stated  *'That  defendants  are  indebted 
to  plaintiff  in  the  sum  of  $43,995.72,  with  interest,  less  the 
sum  of  $19,950.56.''  In  considering  the  sufficiency  of  this 
allegation,  the  court  in  that  case  said:  *'That  is  not  equiva- 
lent to,  and  does  not  mean  that  the  indebtedness  is  the  former 
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amoant  less  the  latter,  over  and  above  all  legal  setoffs  or 
counterclaims."  The  court,  further  discussinor  the  suflSeiency 
of  the  affidavit  in  that  ease,  holds  that  the  affidavit  for  a  writ 
of  attachment  must  set  forth  all  of  the  statutory  require- 
ments, either  in  the  language  of  the  statutes  or  in  language 
of  substantially  the  same  purport  or  meaning,  and  then  fol- 
lows this  statement:  **Said  statute  in  terms  does  not  require 
the  affidavit  to  state  that  the  indebtedness  is  due,  but  by 
necessary  implication  it  clearly  requires  it."  In  Oaiward  v. 
Wheehr  this  court  quotes  the  above  from  Kerns  v.  McAulay, 
supra,  and  then  says:  **And  we  think  the  affidavit  should 
state  in  unequivocal  language  that  the  debt  is  due  before  the 
writ  should  issue.  It  certainly  cannot  be  said  that  under 
the  terms  of  the  statute  a  writ  of  attachment  can  legally  is- 
sue until  the  debt  is  due,  and,  this  being  true,  it  was  evi- 
dently the  intention  of  the  legislature  that  such  fact  should 
be  shown  by  the  affidavit." 

The  statute,  however,  specifies  just  what  the  affidavit  for 
attachment  must  contain,  and  if  the  affidavit  sets  forth  the 
statutory  requirements,  it  is  sufficient.  Rev.  Stat.,  sec.  4303, 
provides  that  the  clerk  must  issue  the  writ  of  attachment  upon 
receiving  an  affidavit  by  or  on  behalf  of  the  plaintiff,  set- 
ting forth,  first,  that  the  defendant  is  indebted  to  the  plain- 
tiff, specifying  the  amount  of  such  indebtedness,  and  whether 
upon  a  contract  for  the  direct  payment  of  money. 

In  this  case  the  affidavit  for  attachment  recites  as  fol- 
lows: **That  said  defendant,  Gold  Ridge  Mining  Company, 
a  corporation,  is  indebted  to  plaintiff  in  the  simi  of  Seventeen 
Hundred  Fifty  Dollars  ($1750.00),  over  and  above  all  legal 
setoffis  and  counter-claims  upon  an  express  contract  for  the 
direct  pa^Tnent  of  money,  to  wit,  on  an  agreement  made 
and  entered  into  by  and  between  plaintiff  and  defendant  on 
the  17th  day  of  July,  1906,  at  Kootenai  County,  State  of 
Idaho,  whereby  defendant  agreed  that  if  plaintiff  would  pur- 
chase twenty-five  thousand  shares  of  treasury  stock  in  Gold 
Ridge  Mining  Company,  at  two  cents  a  share,  it  would,  after 
the  first  day  of  September,  1906,  place  said  twenty-five  thou- 
sand shares  of  treasury  stock  for  said  plaintiff  at  five  cents 
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a  share  clear  to  him,  and  that  plaintiff  paid  the  sum  of  Five 
Hundred  Dollars  ($500.00)  to  defendant  and  received  said 
shares,  and  to  evidence  said  agreement  the  said  defendant 
executed  and  delivered  to  plaintiff  a  written  agreement  in 
words  and  figures  following,  to  wit."  Then  follows  the 
agreement  set  forth  above. 

It  will  be  seen  from  this  language  that  the  aflSdavit  specifi- 
cally and  clearly  sets  forth  that  the  defendant  is  indebted 
to  plaintiff  in  the  sum  of  $1750.00,  over  and  above  all  legal 
setoffs  and  counterclaims  upon  an  express  contract  for  the 
direct  payment  of  money.  This  is  sufficient  and  meets  every 
requirement  of  the  statute.  It  alleges  that  the  defendant 
was  indebted  to  the  plaintiff  at  the  time  the  affidavit  was 
made,  and  that  such  indebtedness  is  upon  an  express  contract 
for  the  direct  payment  of  money. 

The  statute  does  not  require,  either  by  express  terms  or 
by  implication,  that  the  affidavit  shall  contain  an  allegation 
that  the  **debt  is  due."  Where  the  statute  provides  for  filing 
an  affidavit  for  a  writ  of  attachment,  and  specifies  what  the 
affidavit  shall  contain,  it  is  not  necessary  to  allege  any  other 
facts  than  those  specified  in  the  statute.  In  other  words,  it 
is  not  necessary  to  allege  the  facts  required  to  be  stated  in  the 
complaint  in  order  to  maintain  an  action,  in  the  affidavit, 
unless  the  statute  requires  such  facts  to  be  stated.  The  fact 
that  the  complaint  does  not  show  the  debt  is  due  may  be  a 
ground  for  demurrer;  but  the  fact  that  such  allegation  is 
not  contained  in  the  affidavit  is  not  a  ground  for  dissolving 
the  attachment  issued  in  said  action. 

We  think  the  language  used  by  this  court  in  Kerns  v,  Mc- 
Aiday,  supra,  states  the  rule  correctly,  as  follows:  *'The  affi- 
davit for  a  writ  of  attachment  must  set  forth  all  of  the  statu- 
tory requirements,  either  in  the  language  of  the  statute  or 
in  language  of  substantially  the  same  purport  or  meaning," 
and  any  language  used  in  that  opinion  to  the  contrary,  as  well 
as  in  the  case  of  Qatward  v.  Wheeler,  is  disapproved  and  over- 
ruled. 

Is  the  agreement  a  contract  for  the  direct  pajrment  of 
money  I    An  examination  of  tMs  instrument  discloses  that 
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the  defendant  agreed  that  after  September  1,  1906,  it  would 
place  the  stock  sold  to  the  plaintiff  at  five  cents  a  share, 
clear  to  him.  The  parties  evidently  intended  by  this  contract 
that  after  September  1,  1906,  the  defendant  would  resell 
for  plaintiff  the  stock  sold  to  him  at  five  cents  a  share,  clear ; 
that  is,  the  plaintiff  having  purchased  the  stock  at  two  cents 
a  share,  the  defendant  would  resell  the  same  for  seven  cents  a 
share.  The  words,  "to  place  said  25,000  shares,''  evidently 
was  intended  by  the  parties  to  mean  **to  resell."  If  this  be 
a  correct  construction  of  this  contract,  then  the  defendant 
does  agree  to  resell  said  stock  for  plaintiff  after  September  1, 
1906,  and  there  arises  out  of  said  contract  an  implied  obliga- 
tion that  the  defendant  will  pay  to  the  plaintiff  the  amount 
received  therefor.  Under  this  contract,  the  measure  of  dam- 
ages is  fixed,  the  defendant  agreeing  to  sell  said  stock  for  five 
cents  a  share  clear.  If  the  defendant  fails  to  perform  its  part 
of  said  contract,  that  is,  fails  to  sell  said  stock  at  the  price 
fixed  by  the  contract,  then  the  contract  itself  fixes  the  damages 
at  five  cents  a  share  clear. 

The  case  of  Dunn  v.  Mackey,  80  Cal.  104,  22  Pac.  64,  is 
very  much  like  the  case  under  consideration.  In  that  case 
the  defendant  agreed  in  writing  to  sell  certain  land  belonging 
to  the  plaintiff  within  a  specified  time  and  to  realize  therefor 
the  sum  of  $12,500.  He  failed  to  sell  and  plaintiff  sued  for 
damages.  In  the  agreement  in  that  case  there  was  a  provi- 
sion that  the  defendant  would  account  for  the  proceeds  of 
the  sale  of  said  premises.  This  provision  is  not  contained  in 
the  contract  in  this  case;  but  it  must  be  conceded  that  the 
contract  to  pay  over  is  implied,  and  arises  out  of  the  contract 
to  sell.  If  the  respondent  is  obligated  to  sell,  he  is  obligated 
to  account  for  and  pay  over  to  the  appellant  the  amount 
realized  from  such  sale.     So  we  think  that  the  principle  of  I 

law  involved  in  this  case  is  the  same  as  that  involved  in  the  | 

case  of  Dunn  v.  Mackey,  supra.  In  that  case,  the  court  quotes 
with  approval  from  Hathaway  v.  Davis,  33  Cal.  161,  as  fol- 
lows: 

"There  is,  certainly,  no  reason  why  an  attachment  should 
be  allowed  in  an  action  upon  a  promissory  note  which  is 
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not  equally  persuasive  in  the  present  case.  The  plaintiff 
can  swear  to  the  amount  due  with  equal  accuracy,  and  his 
right  to  recover  is  as  clear,  and  his  claim  upon  the  law  for 
the  advantages  of  this  remedy  no  less  reasonable  and  just. 
True,  the  contract  does  not  specify  the  precise  amount  to  be 
paid,  but  it  points  directly  to  the  instrument  or  record  which 
does,  which  is  all  that  is  required.  To  read  'direct'  as  the 
opposite  to  *  collateral'  would  be  to  create  a  distinction  of 
very  doubtful  foundation,  and  certainly  opposed  to  the  gen- 
eral policy  of  the  act.  To  so  read  it  would  be  to  exempt 
all  collateral  contracts  from  the  operation  of  the  act.  In- 
dorsers,  guarantors,  sureties  and  all  others  who  undertake  to 
pay  or  become  responsible  for  the  debts  of  another,  could 
not  be  reached  by  attachment ;  and  yet,  there  can  be  no  good 
reason  why  they  should  be  excepted.  We  are  of  the  opinion 
that  the  legislature  intended  no  such  distinction." 

The  court,  further  in  the  opinion,  says:  ''There  can  be  no 
doubt  that  the  defendant  bound  himself  to  realize  and  pay  to 
the  plaintiff,  within  one  year,  a  certain  and  fixed  sum  of 
money.  The  fact  that  he  was,  if  possible,  to  realize  the 
money  by  a  sale  of  property  to  some  one  else  does  not  affect 
the  question,  as  he  bound  himself  unqualifiedly  to  account  for 
and  pay  over  that  sum  of  money  at  the  end  of  the  year,  or 
before,  if  he  made  a  sale  of  the  property." 

So  in  the  case  at  bar,  the  respondent  obligates  itself  to  sell 
for  the  appellant  25,000  shares  of  stock  after  the  first  day 
of  September,  1906,  at  five  cents  a  share  clear  to  him,  and 
thereby  obligated  itself  to  pay  to  the  appellant  the  amount 
realized  therefor.  This  case  comes  clearly  within  the  prin- 
ciple laid  down  in  the  case  of  Dunn  v.  Mackey,  supra. 

In  the  case  of  Hale  Bros.  v.  Milliken,  142  Cal.  134,  75 
Pac.  653,  the  court  quotes  from  Wade  on  Attachments,  sec. 
23,  and  says : 

"The  author  shows  that  there  is  no  necessary  objection 
that  the  damages  are  unliquidated;  that  the  meaning  in- 
tended to  be  conveyed  by  these  terms  is  merely  that  the 
amount  plaintiff  is  entitled  to  recover  shall  be  ascertained 
or  ascertainable  by  reference  to  the  contract,  and  proof  of 


Digitized  by 


Google 


e»  Kj9  r.  G-CA  Bqoi  Ha.  Ca        [14  Makv 

Tffi-it  ▼«  d:::i*  ^ir.i-rr  h:  tiit  tbe  scan-iard  by  whieh  de- 
f «. :  i.i:**  l-i.-..-.rT  »  to  be  K>Bfcrir»d  shall  b«e  famidied  bv  tbe 
<!/.-r.:ri :*,  ar.d  z:«:*  kf:  cp»*a  t:  c^sre spet^ilat: :!i  <»•  Tague  con- 

Trie  ^rr.trart  net  f:r:li  in  the  a^iarit  elearly  shows  that 
tL«  r**:y.r.  i-:it  azre^i  to  sell  acd  pay  orer  to  the  plaintiff 
an  air.'.  izA  ef^i2tl  to  £re  cents  a  share  on  the  stock  sold. 
WL-Ie  the  cciitraet  d'j€S  not  say.  in  so  many  words,  that  re- 
"*  sf/^.r^'IeLt  will  pay  appellant  seven  c^its  a  share  for  the 
2o.000  shar-'«  of  sto^k,  yet  it  do^s  say  that  respondent  will 
sell  said  25/,<yj  shares  of  stock  for  five  cents  dear  (or  seven 
cents, ,  and  a  failure  to  sell  as  agreed  works  a  breach  of  said 
contract,  and  the  damages  are  fixed  by  the  contract  at  five 
cents  per  share.  It  is  a  contract  for  the  direct  payment  of 
money.  There  are  no  intervening  agencies  or  conditions.  It 
is  abs<^>lute  and  nnconditionaL  The  words  '* direct  payment,'' 
as  applied  to  pa\^ment8,  and  as  nsed  in  the  statute,  clearly 
mean  absolute,  unconditional,  free  from  intervening  agen- 
cies or  conditions.  The  time  is  certain,  the  amount  is  certain, 
and  the  persons  are  certain,  absolute,  unconditional  and 
fixed  by  the  contract  itself.  The  time  is  fixed  as  after  Sep- 
tcmber  1,  1906;  the  amount  is  five  cents  a  share;  the  persons 
are  respondent  and  the  appellant.  It  might  be  argued,  how- 
ever, that  the  time  is  not  absolute  or  certain  by  reason  of 
the  fact  that  it  is  not  fixed  definitely  as  to  the  particular 
time  after  September  Ist.  In  all  such  contracts  where  the 
time  is  not  specifically  fixed,  a  reasonable  time  is  allowed 
for  performance,  and.  in  this  case,  no  doubt  the  defendant 
would  have  a  reasonable  time  after  September  1st  to  make 
such  sale,  and  the  reasonableness  of  such  time  would  depend 
upon  the  circumstances ;  but  the  time  by  the  contract  is  fixed. 
It  must  terminate  and  happen  within  a  reasonable  time  after 
September  1,  1906. 

In  the  case  of  Armstrong  v.  Stick,  ante,  p.  208,  93  Pac.  775, 
this  court  held  that  the  contract  of  an  indorser  of  a  prom^ 
issory  note  or  a  guarantor  of  a  bill  of  exchange  is  a  contract 
for  the  direct  payment  of  aoney,  and  that  an  attachment 
might  issue  against  the  property  of  such  indorser  or  guarantor. 
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So,  in  this  case,  the  facts  alleged  in  the  affidavit  show  the 
<sontract  to  be  for  the  direct  payment  of  money,  and  it  was 
sufficient  to  authorize  the  issuing  of  an  attachment.  {KoMer 
V.  Agassiz,  99  CaL  9,  33  Pac.  741;  De  Leonis  v.  Etchepare, 
120  Cal.  407,  52  Pac.  718 ;  Flagg  v.  Dare,  107  Cal.  482,  40  Pac. 
804.) 

The  appellant  contends  that  in  the  argument  of  the  case 
below,  the  respondent  argued  that  the  undertaking  on  at- 
tachment was  insufficient,  for  the  reason  that  the  sum  specified 
therein  as  a  penalty  was  insufficient  under  the  case  of  WUl- 
man  v.  Friedman,  3  Ida.  734,  35  Pac.  37.  While  the  court 
in  that  case  had  under  consideration  the  sufficiency  of  an 
undertaking,  the  court,  however,  did  not  decide  that  to  au- 
thorize the  issuing  of  a  writ  of  attachment  a  bond  in  excess 
of  $200  should  be  required.  The  opinion  of  the  court  was 
merely  a  recommendation  to  the  clerk  upon  issuing  a  writ  as 
to  exacting  a  bond;  that  is,  that  the  statute  ** invests  the 
clerk  with  a  discretion  in  fixing  the  amount  of  the  undertak- 
ing, to  a  minimum  of  $200,  and  a  maximum  the  amount  of  the 
claim  sued  for";  but  the  court  did  not  hold  or  intimate 
that  because  the  clerk  did  not  require  a  bond  in  excess 
of  $200  or  equal  to  the  claim  sued  for,  the  attachment  was 
not  authorized  or  improperly  issued  or  should  be  discharged. 
In  other  words,  as  long  as  the  undertaking  provides  the  con- 
ditions required  by  the  statute,  the  mere  fact  that  it  does 
not  provide  a  penalty  equal  to  the  claim  sued  for  is  not  a 
ground  for  discharging  the  attachment.  Had  the  legislature 
intended  that  to  authorize  an  attachment  a  bond  should  be 
given  for  a  specific  sum,  it  would  have  so  provided. 

The  order  dissolving  the  attachment  is  reversed.  Costs 
awarded  to  appellant. 

Ailshie,  C.  J.,  and  Sullivan,  J.,  concur. 
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(April  30,  1908.) 

PETER  BARROW,  Respondent,  v.  B.  R.  LEWIS  LUMBER 
CO.  et  aL,  Appellants. 

[95  Pae.  682.] 

Pebsokal  Ihjttries — ^Nonsuit— Eatlw AT  and  Luicbeb  Corporatioks — 
Master  and  Sertant — ^Assumption  of  Bisk — DEFECTiys  Bqad- 
BED — ^DsPEcnyx  Appuancis — ^Noncs  and  Knowledge  of  Db- 
FECTs — Experience  of  Employee — Instructions  Considbued  as 
A  Whole. 

1.  Where  the  certificate  to  a  transcript  is  defective  and  a  mo- 
tion to  dismiss  the  appeal  is  made  for  that  reason,  and  a  corrected 
certificate  is  offered  at  the  hearing  of  the  motion,  the  motion  will 
be  denied. 

2.  Held,  that  the  court  did  not  err  in  overmling  defendants'  mo- 
tion for  a  nonsuit  at  the  close  of  plaintiff's  evidence. 

3.  When  a  motion  for  a  nonsuit  is  made  at  the  close  of  plain- 
tiff's evidence  and  is  denied,  and  the  defendant  thereafter  sub- 
mits evidence  in  support  of  his  defense,  he  waives  his  motion  for 
a  nonsuit  unless  he  renews  it  at  the  close  of  all  the  evidence. 

4.  Held,  under  the  facts  of  this  ease  that  the  plaintiff  when  act- 
ing as  brakeman  was  acting  in  the  capacity  of  a  servant  for  the 
railroad  eompanj  as  weU  as  for  the  lumber  company. 

5.  A  corporation  that  maintains  a  railway  as  a  part  of  its  lum- 
ber manufacturing  plant  is  bound  to  exercise  ordinary  care,  to  the 
end  that  such  road  shall  be  so  constructed  and  maintained  as  to  be 
reasonably  safe  as  a  place  of  work  for  its  employees. 

6.  Where  the  injured  servant  has  had  no  experience,  or  virtually 
none,  in  dealing  with  conditions  similar  to  those  which  he  was  re- 
quired to  encounter  in  his  employment,  he  does  not  assiune  the 
risk  connected  therewith,  which  risk  he  would  have  been  condu- 
aively  presumed  to  appreciate  and  assume  if  he  had  been  engaged 
for  a  BufiScient  length  of  time  in  discharging  similar  duties  under 
similar  circumstances  to  understand  the  risk  and  appreciate  the  de- 
fects in  the  machinery  with  which  he  is  working, 

7«  Instructions  must  be  considered  together  and  as  a  whole,  to 
the  end  that  they  may  be  properly  understood,  and  when  so  con- 
strued, if  they  fairly  and  fully  state  the  law  applicable  to  the  evi* 
dence,  the  giving  of  them  is  not  error,  although  detached  sentences 
or  separate  charges  considered  alone  might  be  erroneous  or 
leading. 

(Syllabus  by  the  court) 
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APPEAL  from  the  District  Court  of  First  Judicial  Dis- 
trict for  Kootenai  County.    Ho».  William  W.  Woods,  Judge. 

Action  to  recover  for  personal  injuries.  Judgment  for 
plaintiff.    Affirmed. 

Chas.  L.  Heitman,  and  Frank  T.  Post,  for  Appellants. 

The  plaintiff  knew  the  condition  of  the  roadbed.  He  had 
walked  over  it  the  day  before.  He  was  of  mature  years, 
experienced  and  intelligent.  If  there  were  any  risks  because 
of  failure  to  ballast,  he  assumed  them.  {Drake  v.  Railway 
Co,,  2  Ida.  487,  21  Pac.  560;  Zienke  v.  Northern  Pacific  By. 
Co,,  8  Ida.  65,  66  Pac.  828;  Griffin  v.  Railway  Co,,  124  Ind. 
326,  24  N.  E.  8S8  ;Larsson  v.  McClure,  95  Wis.  533,  70  N.  W. 
662 ;  Day  v.  Cleveland  etc.  Ry.  Co.,  137  Ind.  206,  36  N.  B. 
854.) 

When  the  servant  appreciates  the  dangers,  or  when  the 
dangers  are  such  that  men  of  his  trade  or  business  would  ap- 
preciate them,  the  master  is  not  called  upon  to  warn  or  in- 
struct. He  has  the  right  to  assume  an  appreciation  of  the 
dangers.  The  risks  are  assumed  and  no  recovery  can  be  had 
against  the  master.  {King  v.  Morgan,  109  Fed.  446,  48  C. 
C.  A.  507;  Northern  Pac.  Ry.  Co.  v.  Blake,  63  Fed.  47,  11 
C.  C.  A.  93;  Louisville  &  N.  R.  Co,  v.  Roland,  96  Ala.  626, 
11  South.  669, 18  L.  R.  A.  260;  Fletcher  v.  Philadelphia  Trac- 
Hon  Co.,  190  Pa.  St.  117,  42  Atl.  527 ;  Cassaday  v.  Boston  & 
A,  R,  Co.,  164  Mass.  168,  41  N.  E.  129.) 

It  has  never  been  held  that  it  is  the  duty  of  the  master 
to  provide  the  servant  with  a  safe  place  to  work  and  that 
failing  so  to  do  is  negligence  on  the  part  of  the  master. 
Under  such  an  instruction,  a  jury  in  any  case  where  the  ser- 
vant is  injured  is  bound  to  find  a  verdict  for  the  plaintiff. 
{Hughley  v.  City  of  Wabasha,  69  Minn.  245,  72  N.  W.  78; 
International  &  0.  N.  R.  Co.  v.  Williams,  82  Tex.  342,  18 
S.  W.  700;  Probst  v.  Delamater,  100  N.  T.  266,  3  N.  E.  184.) 

The  court  committed  error  in  refusing  to  give  instruction 
No.  7  requested  by  defendants.    This  is  an  instruction  on  the 
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subject  of  assumption  of  risk,  and  is  an  accurate  statement 
of  the  law.  Failure  to  give  it  was  clearly  prejudicial  error. 
(Day  V.  Cleveland  etc.  Ry.  Co.,  137  Ind.  206,  36  N.  B.  854; 
Bundy  v.  Union  Iron  Wks.  (Wash.),  89  Pac.  545;  Ragon  v. 
Toledo  Ry.,  97  Mich.  265,  37  Am.  St.  Rep.  336,  56  N.  W.  612; 
Brown  v.  Ore.  Lbr.  Co.,  24  Or.  315,  33  Pac.  557.) 

The  court  erred  in  refusing  to  give  instruction  No.  8  re- 
quested by  the  defendants,  to  the  effect  that  plaintiff  is  pre- 
sumed to  know  what  lumber-jacks,  having  the  experience  in 
the  business  that  plaintiff  had,  would  ordinarily  know  on  the 
subject  of  taking  a  trainload  of  logs  down  a  steep  grade, 
without  a  locomotive,  and  that  if  such  lumber-jack  knew  the 
same  was  dangerous,  he  would  assume  the  risk  thereof. 
{Peterson  v.  New  Pittsburg  C.  &  C.  Co.,  149  Ind.  260,  63 
Am.  St.  Rep.  289,  49  N.  E.  8;  Saucier  v.  New  Hampshire 
Mills,  72  N.  H.  292,  56  Atl.  545 ;  Fletcher  v.  Philadelphia  Trac. 
Co.,  190  Pa.  St.  117,  42  AtL  527.) 

R.  E.  McParland,  for  Respondent. 

The  introduction  of  evidence  by  defendants,  after  the  over- 
ruling of  a  motion  for  a  nonsuit  for  insufficiency  of  plaintiff's 
evidence,  waives  error,  if  any,  in  overruling  the  motion. 
{CJiamberlain  v.  Woodin,  2  Ida.  642  (609),  23  Pac.  177; 
Shields  v.  Johnson,  12  Ida.  329,  85  Pac.  972.) 

It  is  the  duty  of  the  master  to  furnish  his  servant  with  a 
safe  place  in  which  to  work,  and  with  safe  and  suitable 
implements  and  tools  with  which  to  perform  said  services, 
and  when  the  master  negligently  fails  to  do  so  and  the  ser- 
vant is  injured  without  any  faidt  or  negligence  on  his  part, 
the  master  is  liable.  {Wiesi  v.  Coal  Creek  B.  Co.,  42  Wash. 
176,  84  Pac.  725;  Adams  v.  Bunker  HiU  &  8.  Mining  Co.,  12 
Ida.  637,  89  Pac.  624,  11  L.  R.  A.,  N.  S.,  844;  Crawford  v. 
Lumber  Co.,  12  Ida.  678,  87  Pac.  998 ;  Reeve  v,  Colusa  0.  & 
E.  Co.,  151  Cal.  29,  92  Pac.  89 ;  Brunger  v.  Pioneer  Roll  Paper 
Co.,  6  Cal.  App.  691,  92  Pac.  1043 ;  Stephens  v.  Elliott  (Mont.), 
92  Pac.  45;  Wilder  v.  Great  Western  Cereal  Co.,  130  Iowa,  263, 
104  N.  W.  434;  Bird  v.  Utica  Gold  Min.  Co.,  2  Cal.  App. 
674,  84  Pac.  256;  Jancko  v.  West  Coast  M.  &  L  Co.,  40 
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Wash.  230,  82  Pac.  284 ;  Dossett  v.  St  Paul  £  Tacoma  L.  Co., 
40  Wash.  276,  82  Pac.  273;  4  Thompson  on  Negligence,  4021; 
1  Labatt  on  Master  and  Servant,  67 ;  Calloway  v.  Agar  Pack- 
ing Co,,  129  Iowa,  1,  104  N.  W.  721;  Clark  v.  Wolverine 
Cement  Co.,  138  Mich.  673,  101  N.  W.  845;  Mumford  v. 
Chicago  R.  I.  <&  P.  Co.,  128  Iowa,  685,  104  N.  W.  1135;  WHU 
tarns  V.  Ballard  Lumber  Co.,  41  Wash.  338,  83  Pac.  323.) 

The  employer  is  equally  liable  whether  he  constructed  the 
track  through  his  own  agents,  or  acquired  it,  after  its  com- 
pletion by  another  party.  (1  Labatt  on  Master  and  Ser- 
vant, sec.  67  et  seq. ;  4  Thompson  on  Neg.,  4021 ;  Stephens  v. 
Elliott  (Mont.),  92  Pac.  45.) 

**In  many  instances  where  the  injured  servant  had  had  no 
experience,  or  virtually  none,  in  dealing  with  conditions 
similar  to  those  which  he  was  required  to  encounter,  it  is 
deemed  unwarrantable  to  take  the  case  from  the  jury,  or  over- 
ride a  verdict  in  his  favor,  although  it  may  be  certain  that 
the  risk  to  which  the  injury  was  traceable  was  one  which 
he  would  have  been  conclusively  presumed  to  appreciate  if 
he  had  been  engaged  for  a  longer  time  in  discharging  similar 
duties  under  similar  circumstances,  either  for  the  defendant 
or  for  some  other  employer."  (1  Labatt  on  Master  and  Ser- 
vant, sees.  395  et  seq.  and  402  et  seq. ;  4  Thompson  on  Neg., 
4021;  Mumford  v.  Chicago  R.  I.  &  P.  Ry.  Co.,  128  Iowa, 
685,  104  N.  W.  1135;  Stephens  v.  Elliott  (Mont.),  92  Pac. 
45.) 

SULLIVAN,  J. — This  action  was  brought  to  recover  for 
personal  injuries  alleged  to  have  been  sustained  by  reason 
of  the  negligent  and  careless  operation  of  a  logging  train 
on  the  Idaho  &  Northwestern  Ry.  Co.  line  of  road.  A  mo- 
tion was  made  to  strike  the  transcript  from  the  files  and  dis- 
miss the  appeal,  for  the  reason  that  the  transcript  was  not 
certified  as  required  by  law.  At  the  hearing  a  corrected 
certificate  was  offered  and  the  motion  was  denied.  Where 
the  certificate  to  a  transcript  is  defective  and  a  motion  to  dis- 
miss the  appeal  is  made  for  that  reason,  and  a  correct  cer- 
tificate is  presented  and  offered  at  the  hearing  of  the  motion. 


Digitized  by 


Google 


702  Babbow  v.  B.  R.  Lewis  Lumbeb  Co.     [14  Idaho, 

Opinion  of  the  Court — Sullivan,  J. 

the  amended  certificate  will  be  admitted  and  allowed  and  the 
motion  to  dismiss  denied. 

It  api^ars  from  the  record  that  the  B.  R.  Lewis  Lumber 
Co.  and  the  Idaho  &  Northwestern  Ry.  Co.,  who  are  ap- 
pellants here,  are  corporations,  the  forpaer  organized  and  ex- 
isting under  the  laws  of  the  state  of  Washington  and  doing 
business  in  the  state  of  Idaho,  and  the  latter  organized  and 
existing  under  the  laws  of  the  state  of  Idaho  and  doing  busi- 
ness in  this  state.  We  shall  hereafter  refer  to  the  first-named 
con^-^ration  as  the  Lumber  Company,  and  the  latter  corpora- 
tion as  the  Railroad  Company. 

It  appears  from  the  record  that  the  capital  stock  of  the 
railway  corporation  is  divided  into  600  shares,  and  that  the 
Limiber  Company  is  the  owner  of  595  of  said  shares.  It  ap- 
pears, also,  that  the  respondent  was  employed  by  the  Lumber 
Company  to  drive  teams  and  to  cut  and  skid  logs,  and  worked 
at  that  labor  for  a  period  of  three  days,  when  the  company 
directed  and  required  him  to  suspend  such  work  and  to  per- 
form services  as  a  brakeman  upon  the  logging  train  of  said 
Railroad  Company.  It  appears  that  the  grade  of  said  rail- 
road was  about  five  per  cent  and  that  it  was  the  custom  of 
said  company  to  load  the  ears  with  logs  and  then  bump  them 
off  and  send  them  down  the  track  without  a  locomotive ;  that 
the  respoiulent  had  assisted  in  taking  one  or  two  trains  of 
logs  down  said  grade  prior  to  the- time  of  the  accident;  that 
the  train  to  which  the  accident  occurred  consisted  of  ten 
loaded  cars ;  that  there  were  four  brakemen  on  said  train,  in- 
cluding the  respondent :  that  after  said  train  was  loaded  with 
logs  it  was  bumped  off  and  started  down  the  grade,  and  at  a 
curve  in  the  track  it,  for  some  reason,  jumped  the  track, 
piled  up  and  broke  several  of  the  cars,  killed  one  of  the 
brakemen,  and  cut  the  respondent's  leg  oflE  and  otherwise 
injured  him. 

It  is  alleged,  among  other  things,  in  the  complaint  that  it 
was  the  duty  of  the  appellants  to  furnish  and  provide  the 
respondent  a  safe  place  to  work  in  and  at  and  to  keep  and 
maintain  their  line  of  railroad  and  railway  track  in  proper, 
suitable  and  safe  condition  for  said  logging  trains  and  cars  to 


Digitized  by 


Google 


April,  1908.]     Barrow  i;.  B.  B.  Lewis  Lumber  Co.        703 

Opinion  of  the  Court — Sullivan,  J, 

run  over  and  upon,  and  to  equip  and  provide  their  said  log- 
ging trains  and  cars  with  proper,  suitable  and  safe  brakes 
and  other  operating  appliances,  and  to  run,  operate,  pull 
and  propel  said  logging  trains  and  cars  with  proper,  suitable 
and  safe  railway  locomotives,  and  to  start,  move  and  control 
said  logging  trains  and  cars,  when  loaded  with  sawlogs  and 
timbers,  with,  and  by  means  of  such  railway  locomotives ;  but 
that,  disregarding  their  said  duty  in  the  premises,  and  in  this 
respect,  they  knowingly,  carelessly  and  negligently  con- 
structed said  railroad  and  railway  track  in  such  manner  that 
the  railroad  cross-ties  were  loosely  and  insecurely  laid  and 
placed  upon  the  ground  without  any  filling  or  ballast  be- 
tween the  same  to  hold  the  same  in  place,  and  the  rails  thereon 
and  across  and  over  which  said  logging  trains  and  cars  ran 
and  were  operated  were  insecurely  fastened  to  said  cross-ties 
and  were  insufficiently  nailed  and  spiked  thereto ;  and  at  all 
of  the  times  mentioned  they  knowingly,  carelessly  and  negli- 
gently kept  and  maintained  said  railroad  and  railwaj*  track 
in  said  unsafe  condition,  and  knowingly,  negligently  and 
carelessly  neglected  to  equip  and  provide  said  logging  trains 
and  cars  with  suitable  and  safe  brakes  and  operating  ap- 
pliances, and  locomotives  with  which  to  start,  propel  and  pull 
the  same,  whereby  and  by  reason  thereof  said  railroad  and 
railway  track  and  said  logging  trains  and  cars  were  rendered 
and  remained  dangerous  and  unsafe  to  work  in,  upon  and 
about;  that  there  is,  and  at  all  of  said  times  was,  a  steep 
grade  between  Camp  No.  3  and  Mica  Bay. 

It  is  also  alles:ed  that  the  plaintiff  was  inexperienced  as 
a  brakeman  and  had  never  worked  upon  a  train  or  railway 
ears  in  the  capacity  of  brakeman  prior  to  the  time  that  he 
commenced  to  work  for  the  Lumber  Company;  that  all  of 
which  was  well  kno^vn  to  the  appellants ;  that  the  danprerous 
and  unsafe  condition  of  said  railroad  and  railway  track  were 
at  all  times  kno>vn  to  the  appellants  and  unknown  to  the 
respondent;  and  that  the  hand-brakes  on  said  logging  trains 
and  cars  were  imperfect,  insufficient  and  defective,  and  were 
inadequate  to  hold  or  manage  said  logging  trains  and  cars 
in  the  absence  of  a  railway  locomotive,  all  of  which  was  well 
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knf'wn  to  the  appellants  and  whoUj  unknown  to  the  respond- 
ent and  could  not  have  been  discovered  or  detected  by  him 
prior  to  the  time  of  the  accident:  that  on  April  19,  1906, 
while  respondent  was  in  the  x)erformance  of  his  duties  as  a 
brakeman,  the  appellants  knowingly,  carelessly  and  negli- 
gently undertook  to  take  and  run  a  logging  train  down  the 
grade  on  said  railway  to  Mica  Bay  without  the  aid  of  a  rail- 
way locomotive,  and  carelessly  and  negligently  started  said 
lo;.^ging  train  down  said  grade  by  bumping  the  engine  which 
was  used  for  loading  said  cars  against  the  rear  end  of  said 
train,  and  that  while  said  logging  train  was  going  down  said 
grade,  the  said  rails  on  and  along  said  railroad  and  railway 
track,  by  reason  of  the  defective  and  imperfect  manner  and 
condition  in  which  they  were  fastened  to  said  cross-ties,  and 
maintained  as  aforesaid,  and  by  reason  of  the  careless  and 
negligent  manner  and  condition  in  which  said  cross-ties  were 
laid  and  maintained  upon  and  across  the  ground  without  any 
filling  or  ballast  as  aforesaid,  spread  and  separated  and  tore 
loose  from  said  rails,  whereby  and  by  reason  whereof,  the 
said  logging  train  was  thrown  oflf  said  railroad  and  railway 
track  and  wrecked,  and  plaintiff  was  thereby  violently  and 
with  great  force  thrown  from  said  logging  train  upon  the 
ground,  and  was  run  over  by  said  logging  train  and  his 
right  leg  cut  off,  and  was  thereby  otherwise  greatly  injured 
in  his  back,  hip  and  ribs;  that  in  going  down  said  grade, 
and  before  being  thrown  from  said  railroad  and  railway 
track,  the  said  logging  train  was  running  at  a  high  rate  of 
speed  which  could  not  be  checked  or  controlled  by  or  with 
said  hand-brakes,  although  said  hand-brakes  were  set  to  their 
fullest  capacity,  but  were  insufficient  and  inadequate  to  check, 
manage  or  control  said  logging  train ;  that  said  accident  was 
wholly  caused  by  the  carelessness  and  negligence  of  defend- 
ants in  maintaining  their  said  railroad  and  railway  track 
in  an  unsafe  and  dangerous  condition,  and  in  carelessly  and 
negligently  failing  to  provide  and  equip  their  said  log^ng 
train  and  ears  with  suitable,  adequate  and  safe  brakes  and 
railway  locomotives,  and  that  all  during  the  performance 
of  his  said  duties  as  brakeman,  and  at  the  time  of  said  acei- 
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dent  and  injuries  complained  of,  plaintiff  was  exercising  due 
care  and  caution,  and  was  injured  as  aforesaid  without  any 
fault  or  negligence  on  his  part. 

The  respondent  prayed  for  $25,000  damages.  The  appel- 
lants each  separately  answered,  denying  many  of  the  ma- 
terial allegations  of  the  complaint,  and  set  up  as  an  affirmative 
defense  that  the  respondent,  with  others  of  his  fellow-servants, 
contrary  to  the  express  orders  and  directions  of  his  employer 
and  over  and  against  its  protest,  got  upon  a  loaded  log  train 
detached  from  the  locomotive  used  to  move  the  same,  and  for 
the  purpose  of  carrying  out  his  own  designs  and  purposes 
and  entirely  independent  of  his  employment,  and  acting  en- 
tirely outside  thereof,  he  caused  the  brakes  and  blockage 
holding  said  train  to  be  released  and  removed  to  the  end 
that  said  logging  train  would  move  down  the  grade,  com- 
mencing at  the  point  where  said  train  was  stationed;  and 
that  by  so  doing  he  caused  said  train  to  start  and  run  with 
great  velocity  down  said  grade,  and  because  of  said  great 
velocity  said  cars  left  the  track  on  a  curve  therein ;  that  said 
plaintiff  climbed  upon  and  was  riding  upon  said  cars  when 
they  left  the  track  as  aforesaid,  and  either  sprang  from  or 
was  thrown  therefrom  at  or  about  the  time  said  cars  left 
the  track  as  aforesaid;  that  at  the  time  of  getting  on  said 
cars,  and  at  the  time  of  starting  the  same,  and  thereafter 
until  s&id  accident,  the  said  plaintiff  should  have  known  and 
did  know,  that  to  start  said  train  or  to  ride  thereon  when 
started  without  a  locomotive  attached,  was  dangerous,  and 
should  have  known,  and  did  know,  at  all  times,  that  he  and 
his  fellow-workmen  were  forbidden  to  start  or  be  upon  said 
train  without  an  engine  attached  thereto;  that  any  and  all 
injuries  sustained  by  the  plaintiff  at  the  time  alleged  in  the 
complaint  were  occasioned  solely  and  entirely  by  the  negli- 
gence and  carelessness  of  said  plaintiff  and  of  his  fellow-ser- 
vants, and  were  occasioned  while  acting  entirely  without  his 
duties  as  an  employee,  and  acting  independently  and  not  for 
his  employer  or  in  connection  with  the  work  or  enterprise  of 
said  employer ;  that  in  doing  the  things  hereinbefore  alleged 
in  this  affirmative  defense,  the  said  plaintiff  assumed  any  and 
Idaho,  Vol.  14^-46 
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all  risks  and  hazards  which  were,  or  might  be,  occasioned 
bj  his  said  aets,  directly  or  indirectly,  and  that  part  of  the 
aCT^ment  under  which  he  was  employed  was,  and  part  of 
of  the  consideration  of  his  employer  was,  that  he,  the  plain- 
tiff, should  assume  any  and  all  risks  and  hazards  incident 
to  doinsT  any  of  the  things  in  the  complaint  or  in  this  affirma- 
tive defense  hereinbefore  alleged. 

Upon  the  issues  thus  made,  the  cause  was  tried  by  the 

^  court  with  a  jury  and  a  verdict  was  returned  and  judgment 

entered  in  favor  of  the  plaintiff  for  $6,000  damages  and  costs. 

The  appeal  is  from  the  judgment  and  the  order  denying  a  new 

triaL 

At  the  close  of  the  plaintiff's  testimony  each  of  the  appel- 
lants interposed  a  motion  for  a  nonsuit  based  on  the  grounds 
that  there  was  no  evidence  establishing  negligence  against 
the  defendants ;  that  if  any  negligence  was  shown,  it  was  not 
the  proximate  cause  of  the  accident  or  injury;  that  the  evi- 
dence established  that  the  plaintiff  himself  was  familiar  with 
and  appreciated  all  the  risks  and  hazards  incident  to  the 
work  he  was  engaged  in  at  the  time  and  prior  to  the  accident, 
and  that  he  assumed  such  risk  and  hazard ;  that  the  plaintiff 
was  guilty  of  negligence  himself,  which  caused  or  contributed 
to  the  accident  and  injury;  that  the  evidence  established  if 
there  was  any  person  or  party  guilty  of  negligence  other  than 
the  plaintiff,  such  person  was  a  fellow-servant  of  the  plain- 
tiff. 

The  overruling  of  said  motions  is  assigned  as  the  first 
error.  We  have  made  a  careful  examination  of  the  evidence 
introduced  by  the  plaintiff  in  support  of  the  allegations  of 
his  complaint,  prior  to  the  time  said  motions  were  made. 
We  are  fully  satisfied  that  the  plaintiff  made  a  prima  fads 
case  before  the  motion  for  a  nonsuit  was  made,  and  that  the 
court  did  not  err  in  overruling  that  motion.  After  sidd  mo- 
tions were  denied,  appellants  proceeded  to  introduce  their 
evidence.  It  was  held  by  this  court  in  Shields  v,  Johnson, 
12  Ida.  329,  85  Pac.  972,  that  after  a  motion  for  a  nonsuit 
had  been  denied  and  the  defendant  submitted  evidence  in 
Bupport  of  his  defense,  he  waived  his  motion  for  a  nonsuit^ 


Digitized  by 


Google 


April,  1908.]    Barrow  v.  B.  E.  Lewis  Lumber  Co.        707 

Opinion  of  the  Court — Sullivan,  J. 

and  must  accept  the  verdict  of  the  jury  unless  he  renews 
such  motion  at  the  close  of  all  the  evidence.  The  court  did 
not  err  in  denying  said  motions  for  a  nonsuit. 

It  is  next  contended  that,  irrespective  of  all  questions  of 
law  and  fact  to  be  considered  in  the  case  with  reference  to 
the  Lumber  Company,  no  case  has  been  made  against  the 
Railroad  Company.  This  suggestion  proceeds  upon  the 
theory  that  the  Railroad  Company  was  not  operating  its  line 
of  road,  and  that  respondent  was  not  in  the  employ  of  the 
Railroad  Company.  It,  however,  appears  from  the  record 
that  the  Lumber  Company  was  the  owner  of  595  shares,  out 
of  a  total  of  600  shares  of  the  capital  stock  of  said  Railway 
Company;  that  five  shares  thereof  were  held  by  parties  to 
qualify  them  as  directors,  and  we  think  it  sufficiently  appears 
from  the  record  that  both  corporations  are  liable  for  the  dam- 
ages sustained  by  the  respondent.  It  is  true,  the  same  au- 
thority that  employed  the  plaintiff  to  drive  teams,  cut  and 
skid  logs,  directed  him  to  act  as  brakeman  on  the  logging 
train,  and  he  did  so  act,  apparently  with  the  full  knowledge 
and  consent  of  the  Railway  Company,  and  we  think  from  the 
facts  as  they  appear  from  the  record,  that  the  Railroad  Com- 
pany owed  plaintiff  the  duty  a  master  owes  his  servant,  as 
the  plaintiff  was  acting  in  the  capacity  of  a  servant  for  the 
Railroad  Company. 

It  is  contended  by  counsel  for  appellant  that  the  plaintiff 
knew  the  condition  of  the  roadbed,  as  he  had  walked  over 
it  the  day  before,  and  he  had  ridden  over  it  on  a  logging 
train  two  days  before  and  on  the  jammer  or  loader  the 
same  day;  that  he  was  of  mature  years,  experienced  and  in- 
telligent, and  that  he  knew  as  much  about  the  condition  of 
the  road  as  the  Railroad  Company  itself,  and  for  that  reason 
they  were  on  an  equality;  and  that  if  there  were  any  risks 
because  of  the  failure  to  ballast  said  road,  he  assumed  them ; 
and  that  it  appears  that  the  brakes  and  other  operating  ap- 
pliances were  those  usually  used  on  logging  roads;  that  if 
taking  said  train  of  logs  down  said  grade  without  a  locomo- 
tive was  a  dangerous  performance,  plaintiff  was  one  of  the 
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a^rtor^  and  e^noot  recover,  beeaioe  ke  JHHBed  tfe  naks  acd 
was  giiiltj  of  eootribntory  ii«eiiga»CL 

We  have  gone  earefolij  orer  the  cfidciiec  and  are  unable 
to  eoncmr  in  laid  eoDtentions  of  eomneL  The  evidoiee  on  the 
part  of  the  appellanta  diowa  that  after  the  wre^  the  brakes 
oo  aaid  ears  were  found  to  be  praperlj  act.  and  it  nowhere 
app^fdra  that  the  brakeman  on  aaid  train  had  been  negligent 
io  any  manner,  bat  it  doea  appear  that  it  waa  ne^gence  on 
the  part  of  the  appellanta  to  undertake  to  aend  a  train  of  ten 
eari,  loaded  with  loga^  down  said  grade  with  four  brakemen 
and  withoat  a  locomotire.  It  forther  appears  from  the  evi- 
dence that  the  respondent  knew  nothing  about  the  railroad 
business;  that  he  had  reason  to  and  did  bdieve  that  the 
Bailroad  Company  considered  that  method  of  taking  trains 
over  said  track  safe.  It  aofficiently  appean  from  the  evi- 
dence that  it  was  dangerous  to  take  sach  a  train  loaded  as  it 
was  down  said  grade  withoat  a  locomotive,  with  only  foor 
men  at  the  brakes,  and  on  account  of  the  inexperience  and 
want  of  knowledge  on  the  part  of  respondent,  it  was  un- 
known to  him,  and  that  he  was  anable  to  detect  and  discover 
that  such  a  method  of  sending  the  train  down  said  grade 
was  dangerous.  Bat  it  appears  that  that  fact  was  known 
and  understood  by  the  appellants.  In  their  answers,  thej 
allege  that  the  respondent  and  his  fellow-employeea  were 
forbidden  to  take  said  train  down  said  track  without  a  loco- 
motive, and  did  so  in  violation  of  such  order.  They,  how- 
ever, failed  to  introduce  any  evidence  whatever  in  support 
of  that  allegation,  and  the  evidence  shows  that  the  usual 
method  of  taking  such  trains  over  said  track  waa  without  a 
locomotive. 

It  is  incumbent  upon  anyone  maintaining  a  sawmill  and 
railway  plant  in  connection  therewith  to  put  and  maintain 
the  same  in  a  reasonably  safe  condition,  as  employees  gen- 
erally, on  account  of  inexperience,  are  not  able  to  judge  of 
the  safety  of  the  appliances  or  machinery  used  by  them  in 
their  employment,  especially  a  railroad.  The  rale  applicable 
in  this  case  is  clearly  stated  in  sec.  67, 1  Master  and  Servant^ 
Labatt,  as  foUovfra: 
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^'The  general  rule  is  that  any  person  who  maintains  a  rail- 
way as  a  part  of  his  plant  is  bound  to  exercise  ordinary  care, 
to  the  end  that  it  shall  be  so  constructed  and  maintained  as 
to  be  reasonably  safe  as  a  place  of  work.  For  the  purposes 
of  this  rule,  it  is  immaterial  whether  the  employer  is,  as  is 
usually  the  case,  a  company  engaged  in  transportation  as  a 
common  carrier,  or  a  company  or  individual  operating  a  rail- 
way as  an  accessory  to  some  other  business, — as,  a  coal  com- 
pany, or  a  lumber  manufacturer  who  owns  and  conducts  a 
railroad  running  from  his  mill  to  the  timber.  It  is  also 
clear  that  the  employer  is  equally  liable  whether  he  con- 
structed the  track  through  his  own  agents  or  acquired  it  after 
its  completion  by  another  party."  (See,  also,  4  Thompson 
on  Negligence,  sec.  4021;  Stevens  v.  Elliott  (Mont.),  92  Pac. 
45.) 

While  it  is  contended  by  counsel  that  respondent  was  a 
"timber- jack"  of  long  experience,  it  does  not  appear  that  he 
had  had  experience  with  logging  railways,  and  the  evidence 
shows  he  was  not  competent  to  judge  whether  such  railroad 
track  and  the  method  of  handling  the  logging  trains  thereon 
were  safe  for  the  purposes  intended.  A  railroad  track  with 
the  trains  and  appliances  thereon  may  not  be  safe,  and  an  em- 
ployee by  reason  of  his  inexperience  could  not  appreciate 
«uch  danger,  although  he  may  have  observed  their  conditions. 
Such  an  employee  is  not  necessarily  chargeable  with  notice 
of  the  defective  conditions  of  such  property  and  appliances. 

Li  sec.  395,  1  Master  and  Servant,  Labatt,  the  author  says : 

*'In  many  instances  where  the  injured  servant  had  had  no 
experience,  or  virtually  none,  in  dealing  with  conditions 
similar  to  those  which  he  was  required  to  encounter,  it  is 
deemed  unwarrantable  to  take  the  case  from  the  jury  or  over- 
ride a  verdict  in  his  favor,  although  it  may  be  certain  that 
the  risk  to  which  the  injury  was  traceable  was  one  which  he 
would  have  been  conclusively  presumed  to  appreciate,  if  he 
had  been  engaged  for  a  longer  time  in  discharging  similar 
duties  under  similar  circumstances " 

To  that  section  is  attached  an  exhaustive  note  citing  many 
authorities  on  the  question  of  risks  not  deemed  to  be,  as  a 
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matter  of  law,  comprehended  without  special  experience.  The 
evidence  in  this  case  clearly  shows  that  the  respondent  was 
inexperienced  so  far  as  railroad  construction  and  the  run- 
ning of  trains  was  concerned,  and  for  that  reason  was  not 
capable  of  judging  whether  it  was  safe  or  not  to  take  cars 
down  said  track  and  grade  without  an  engine,  or  taking  ten 
loaded  cars  down  the  same  with  only  four  brakemen. 

The  next  contention  is  that  the  court  erred  in  its  instruc- 
tions to  the  jury  and  failure  to  give  instructions  requested  by 
appellant.  It  is  contended  that  the  third  instruction  given 
is  erroneous  in  two  vital  particulars.  Said  instruction  is  as 
follows : 

"The  jury  are  further  instructed  that  if  from  the  evi- 
dence you  believe  that  at  the  time  alleged  in  the  complaint 
in  this  action,  and  while  the  plaintiff  was  in  the  employ  of  the 
defendants,  as  alleged  in  said  complaint,  he  was  injured 
through  the  negligence  of  defendant  in  failing  to  provide 
him  with  a  safe  place  in  and  at  which  to  work,  as  is  alleged 
in  said  complaint,  your  verdict  should  be  for  the  plaintiff,  pro- 
vided that  if  from  the  evidence  you  believe  that  such  injury 
was  not  brought  about  through  the  negligence  or  fault  of  the 
plaintiff.*' 

It  is  contended  that  the  thought  expressed  in  said  instruc- 
tion is  that  the  master  is  negligent  in  failing  to  provide  the 
servant  with  a  safe  place  in  which  to  work,  and  that  the  set- 
tled rule  of  law  in  regard  thereto  may  be  stated  in  two 
different  ways  that  have  merely  a  shade  of  difference,  and  in 
illustrating  said  shade  of  difference,  counsel  states:  ''One  is 
that  it  is  the  duty  of  the  master  to  use  reasonable  care  to  pro- 
vide the  servant  with  a  reasonably  safe  place  to  work,  con- 
sidering the  character  of  the  work  being  undertaken;  and  the 
other  is  that  it  is  the  duty  of  the  master  to  furnish  the  ser- 
vant with  a  reasonably  safe  place  to  work,  considering  the 
character  of  the  work  being  undertaken.'*  Counsel  also 
contends  that  it  has  never  been  held  that  it  is  the  duty  of  the 
master  to  provide  the  servant  with  a  safe  place  to  work,  and 
that  failure  so  to  do  is  negligence  on  the  part  of  the  master, 
and  under  said  instruction  the  jury  was  bound  to  find  a  ver- 
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diet  for  the  plaintiff.  There  might  be  something  in  counsel's 
contention  if  the  instruction  above  quoted  stood  alone,  but 
aa  it  does  not,  it  must  be  considered  with  the  other  instruc- 
tions given  embodying  the  law  of  the  case  upon  the  evidence 
as  presented  upon  the  trial.  It  will  not  do  to  select  an  in- 
struction here  and  there  from  a  mass  of  instructions  and 
affirm  or  reverse  a  case  upon  a  consideration  of  such  selected 
instructions ;  but  the  instructions  must  all  be  taken  and  con- 
sidered together  and  if  they,  as  a  whole,  state  the  law  ap- 
plicable to  the  facts  in  the  case,  that  is  sufScient  and  the  case 
should  not  be  reversed.  It  is  not  required  that  the  entire 
law  of  the  case  shall  be  stated  in  a  single  instruction,  and 
it  is  therefore  not  improper  to  state  the  law  as  applicable 
to  particular  questions  or  particular  parts  of  the  case  in 
separate  instructions,  and  if  there  is  no  conflict  in  the  law 
as  stated  in  different  instructions  and  all  the  instructions 
considered  as  a  series  present  the  law  applicable  to  the  case 
fully  and  fairly,  it  is  sufficient.  (1  Blashfield  on  Instructions 
to  Juries,  sec.  61.)  The  court  gave  instructions  2,  3,  4,  5, 
9,  11  and  13  requested  by  the  defendants,  and  we  think,  tak- 
ing all  of  the  instructions  together,  as  given  by  the  court  on 
its  own  motion  and  on  the  request  of  counsel  for  respective 
parties,  the  law  applicable  to  the  evidence  of  the  case  and 
the  issues  made  by  the  pleadings  is  fairly  and  fully  stated. 

Instructions  must  be  considered  all  together,  to  the  end 
that  they  may  be  properly  understood,  and  if  when  so  con- 
strued and,  as  a  whole,  they  fairly  and  fully  state  the  law 
applicable  to  the  evidence,  there  is  no  error  in  giving  them, 
although  detached  sentences  or  separate  charges,  considered 
alone,  might  be  erroneous  or  misleading.  (1  Blashfleld  on  In- 
structions to  Juries,  sec.  385.) 

In  Tarr  v.  Oregon  8.  L.  By.  Co.,  ante,  p.  192,  93  Pac.  957, 
this  court  said : 

''Again,  we  have  repeatedly  held  that  all  the  instructions 
given  in  a  case  must  be  read  and  considered  together  as 
a  whole,  and  that,  where  they  are  not  inconsistent  but 
may  be  reasonably  and  fairly  harmonized,  it  will  be  assumed 
that  the  jury  gave  due  consideration  to  the  whole  instruction. 
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Tather  than  to  an  isolated  portion  thereof.  (Lufkins  v.  CoU 
tins.  2  Ida.  256,  10  Pac  300;  State  v.  Corcoran,  7  Ida.  220, 
61  Pac  1034;  Hansen  v.  Haley,  11  Ida.  293,  81  Pac.  935; 
State  V.  Bond.  12  Ida.  424,  86  Pac.  43;  State  v.  Niel,  13  Ida. 
539.  90  Pac  860,  91  Pac  318.) " 

The  court  did  not  err  in  giving  such  instructions,  and  it 
did  not  err  in  rejecting  or  refusing  to  give  certain  other  in- 
structions requested  by  counsel  for  the  appellants.  After 
considering  all  of  the  errors  assigned,  we  are  fully  satisfied 
that  the  judgment  ought  to  be  aflSrmed,  and  it  is  so  ordered, 
with  costs  in  favor  of  the  i^espondents. 

Aibhie^  (X  J.^  and  Stewart^  J^  ooneur. 


(May  5,  1908.) 

STATE,  Bespondent»  ▼.  BOY  CLABK  PECK,  Appellaiit 

[95  Pac  515.] 

BnsENOi— Bnx   or   Ezckphons — iNsiaucnoNs— BaviKw — A  pimwioy 

TO  BiJU 

1.  In  orvier  to  present  to  this  eoort  for  reTiew  the  evidenee  in  a 
eriminal  ease,  or  tiie  rulings  and  decisions  of  the  court  in  admittiitg 
or  rejecting  eridenee,  it  is  neeessary  to  ineorporate  in  a  bill  of 
«z<^eptions  so  much  of  the  oTidenee  s«  is  neeessazj  to  present  the 
questions  of  hiw  upon  which  the  exeeption  is  based. 

2«  This  eourt  wiU  not  review  comments  of  the  proseenting  attor- 
aej  upon  the  evidence,  or,  as  to  what  has  been  proven  and  what 
not  pn>Ten,  in  the  absence  of  the  evidence. 

3.  To  authorise  this  court  to  review  the  instructions  given  hf  the 
court  upon  its  own  motion,  such  instructions  must  be  presented  to 
this  court  by  propo'  biU  of  eoDceptions,  either  incorporating  the 
instructions  given,  or  the  exception  with  a  proper  identification  of 
such  instructions,  showing  that  the  exception  was  taken  at  the  tinM 
the  instructions  were  given. 

4.  This  court  will  not  review  an  instruction  advising  the  jury  ss 
H  acquittal  in  the  absence  of  the  evidence. 

6.  An  instruction  directing  a  jury  to  acquit  ii  erroaaonty  as  tfat 
aoQit  is  aaJly  anthoriaed  to  advise  the  joxy. 
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Argument  for  Bespondent. 

6.  Where  the  court  hai  fully  and  fairly  instructed  the  jury  upon 
a  question  of  law,  it  is  not  error  to  refuse  an  instruction  submitted 
by  the  defendant  covering  the  same  proposition  of  law. 

7.  An  instruction  which  invades  the  province  of  the  jury  and  di- 
rects them  with  reference  to  questions  of  fact,  is  erroneous,  and 
the  court  commits  no  error  in  refusing  to  give  the  same. 

8.  The  refusal  of  the  trial  court  to  admit  a  defendant  to  bail 
cannot  be  reviewed  upon  an  appeal  from  the  judgment. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Second  Judicial  Dis- 
trict for  Nez  Perce  County.    Hon.  Edgar  C.  Steele,  Judge. 

Judgment  of  conviction  of  grand  larceny.    Affirmed. 

Clay  McNamee,  for  Appellant. 

The  court  erred  in  refusing  to  give  defendant's  requested 
instruction  No.  3,  or  the  substance  thereof,  to  the  effect  that 
the  presumption  arising  from  possession  alone  is  completely 
removed  by  the  good  character  alone  of  the  defendant. 
{People  V.  Hurly,  60  Cal,  74,  44  Am.  Rep.  55.)  The  court 
erred  in  refusing  to  advise  the  jury  to  acquit  the  defendant 
on  the  ground  of  the  insufficiency  of  the  evidence.  {People  v. 
Hurly,  60  Cal.  77,  44  Am.  Rep.  55;  People  v.  Noregea,  48 
Cal.  123;  People  v.  Chambers,  18  Cal.  383;  People  v.  Ah  Ki, 
20  Cal.  180.) 

J.  J.  Guheen,  Attorney  General,  and  B.  S.  Crow,  for  Re- 
spondent. 

There  is  no  statutory  provision  for  bringing  the  evidence 
before  this  court  unless  it  be  included  in  a  bill  of  exceptions. 
{People  V.  Waters,  1  Ida.  560;  People  v.  O'Conner,  1  Ida. 
759;  People  v.  Woods,  2  Ida.  364, 16  Pac.  551 ;  People  v.  WUU 
iams,  2  Ida.  366,  16  Pac.  552;  State  v.  Eendel,  4  Ida.  88, 
35  Pac.  836;  People  v.  Brown,  48  Cal.  253;  People  v.  Dye,  62 
Cal.  523.) 

The  fourth  assignment  of  error  is  predicated  upon  a  cer- 
tain instruction  given  by  the  trial  court  upon  its  own  motion ; 
but  the  record  discloses  that  no  exception  was  taken  to  such 
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instruction,  and  it  cannot,  eonseqnentlj,  now  be  considered. 
y  State  r.  O^ Donald,  4  Ida.  343,  39  Pac.  556;  State  v.  Hurst, 
4  Ida.  345,  39  Pac  554 ;  PeopU  r.  Baes,  2  Ida.  114,  6  Pac.  120 ; 
Stat€  r.  ^u///«,  13  Ida.  88,  88  Pac.  238;  State  v.  O'Brien,  13 
Ida.  112,  SS  Pae.  425.)  At  the  trial,  the  defense  moved  the 
court  to  ''instruct  the  jury  for  a  verdict  of  not  guilty,'* 
which  the  court  had  no  right  to  do.  The  court  can  only  ad- 
vise the  jury  to  acquit  {Territory  v.  Xeilson,  2  Ida.  614,  23 
Pac.  537:  State  v.  Wright,  12  Ida.  212,  85  Pac.  493;  sec.  7877, 
Kev.  Stat)  To  have  given  instruction  No.  3,  requested  by  de- 
fendant, would  have  been  to  invade  the  province  of  the  jury 
by  instructing  upon  the  weight  of  the  evidence.  The  court 
cannot  instruct  that  one  fact  ofl^ts  another.  {People  v. 
CUne,  74  Cal.  575,  16  Pac.  391;  Seed  v.  State,  54  Ark.  621, 
16  S.  W.  819;  TomeHin  v.  State  (Tex.  Cr.  App.),  26  S.  W. 
624.) 

STEWART,  J.— The  defendant  was  convicted  of  the  crime 
of  grand  larceny.  He  moved  for  a  new  trial,  which  was  de- 
nied, and  this  appeal  is  from  the  order  denying  the  motion 
for  a  new  trial  and  from  the  judgment.  The  appellant  as- 
signs ten  errors,  the  first  of  which  relates  to  the  admission 
of  certain  portions  of  the  evidence  of  a  witness  introduced 
by  the  state.  The  second  relates  to  the  acts  of  the  court  in 
sustaining  objections  to  certain  questions  asked  a  witness  ai>on 
cross-examination  by  counsel  for  the  defendant  The  third 
relates  to  remarks  made  by  the  prosecuting  attorney  daring 
his  argument  The  fourth  relates  to  an  instruction  given  by 
the  court  on  his  own  motion.  The  fifth,  sixth,  seventh  and 
eighth  relate  to  the  refusal  to  give  certain  instructions  asked 
for  by  the  defendant.  The  ninth  relates  to  the  entering  of 
judgment  on  the  verdict  The  tenth  relates  to  the  refusal 
of  the  court  to  admit  the  defendant  to  bail  after  sentence. 

The  attorney  general  contends  that  this  court  cannot  con- 
sider any  matters  relating  to  the  evidence,  for  the  reason  that 
the  transcript  does  not  show  that  the  evidence,  to  which  ob- 
jection was  made,  was  incorporated  in  a  bill  of  exceptions, 
and  for  that  reason  it  does  not  appear  what  testimony  was 
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offered  and  what  rejected,  or  that  the  trial  judge  ever  saw, 
approved,  settled  or  allowed  a  bill  of  exceptions  containing; 
the  evidence  set  forth  in  the  transcript  as  the  evidence  in 
said  case.     This  objection  is  well  taken. 

The  transcript  in  this  case  first  shows  the  appearances,  the 
filing  of  the  information,  the  allowance  of  time  in  which  to 
prepare  a  statement  on  motion  for  a  new  trial,  and  then  fol- 
lows what  purports  to  be  evidence  given  upon  said  trial;  but 
it  does  not  appear  at  any  place  that  the  evidence  was  given, 
or  that  it  was  settled  or  allowed  by  a  bill  of  exceptions,  or 
identified  by  the  trial  judge  as  evidence  given  in  said  cause. 

After  the  evidence  is  set  out,  then  comes  what  counsel 
designates  as  a  bill  of  exceptions,  entitled  as  follows:  '*Bill 
of  Exceptions.  Comes  now  the  defendant,  Roy  Clark  Peck, 
by  and  through  his  counsel,  Edgar  Q.  Riste  and  Clay  Mac- 
Namee,  and  present  and  set  forth  the  following  bill  of  ex- 
ceptions on  his  motion  for  a  new  trial  herein,  which  are  as 
follows";  then  follows  certain  statements  purported  to  have 
been  made  by  the  prosecuting  attorney,  and  purported  objec- 
tions and  exceptions  thereto  by  counsel  for  defendant;  then 
the  instructions  given  by  the  court  on  his  own  motion,  fol- 
lowed by  instructions  1,  2,  3  and  4,  requested  by  counsel  for 
defendant  and  refused  by  the  court.  The  verdict,  judgment, 
notice  of  motion  for  bail  pending  appeal  and  certain  affidavits 
in  support  of  the  same,  assignments  of  error,  and  a  certificate 
of  the  trial  judge  as  follows:  ''Entire  and  foregoing  bill  of 
exceptions  on  motion  for  a  new  trial  is  hereby  settled  and 
allowed  as  a  true  bill  of  exceptions  of  the  case  herein."  So 
it  does  not  appear  that  the  purported  evidence  contained  in 
the  transcript  was  incorporated  in  or  made  a  part  of  the 
record  by  bill  of  exceptions. 

Rev.  Stat.,  sec.  7940,  among  other  things,  provides: 

**That  on  the  trial  of  an  indictment  (which  includes  a  trial 
upon  information),  exceptions  may  be  taken  by  the  de- 
fendant to  a  decision  of  the  court.  2.  In  admitting  or  re- 
jecting testimony,  or  in  deciding  any  question  of  law  not  a 
matter  of  discretion,  or  in  charging  or  instructing  the  jury 
upon  the  law  on  the  trial  of  the  issue." 
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Sec.  7941  provides:  **When  a  party  desires  to  have  the  ex- 
ceptions taken  at  the  trial  settled  in  a  bill  of  exceptions,  the 
draft  of  a  bill  must  be  prepared  by  him  and  presented, 
upon  notice  of  at  least  two  days,  to  the  district  attorney, 
to  the  judge  for  settlement,  within  ten  days  after  judgment 
has  been  rendered  against  him,  unless  further  time  is  granted 
by  the  judge,  or  by  a  justice  of  the  Supreme  Court,  or  within 
that  period  the  draft  must  be  delivered  to  the  clerk  of  the 
court  for  the  judge.  When  received  by  the  clerk,  he  must 
deliver  it  to  the  judge,  or  transmit  it  to  him  at  the  earliest 
period  practicable.  When  settled,  the  bill  must  be  signed 
by  the  judge  and  filed  with  the  clerk  of  the  court" 

Sec.  7942  provides:  ** Exceptions  may  be  taken  by  either 
party  to  the  decision  of  a  court  or  judge  upon  a  matter  of 
law  in  granting  or  refusing  a  motion  for  a  new  trial." 

Sec.  7944  provides:  *'When  a  party  desires  to  have  the  ex- 
ceptions mentioned  in  the  last  two  sections  (one  of  which  is 
sec. -7942)  settled  in  a  bill  of  exceptions,  the  draft  of  a  bill 
must  be  prepared  by  him  and  presented,  upon  notice  of  at 
least  two  da}^  to  the  adverse  party,  to  the  judge  for  settle- 
ment, within  ten  days  after  the  order  or  ruling  complained 
of  is  made,  unless  further  time  is  granted  by  the  judge,  or  by 
a  justice  of  the  Supreme  Court,  or  within  that  period  the 
draft  must  be  delivered  to  the  clerk  of  the  court  for  the 
judge.  When  received  by  the  clerk,  he  must  deliver  it  to 
the  judge,  or  transmit  it  to  him  at  the  earliest  period  prac- 
ticable. When  settled,  the  bill  must  be  signed  by  the  judge 
and  filed  with  the  clerk  of  the  court." 

Sec.  7945  provides:  **A  bill  of  exceptions  must  contain  so 
much  of  the  evidence  only  as  is  necessary  to  present  the  ques- 
tions of  law  upon  which  the  exceptions  were  taken,  and  the 
judge  must,  upon  the  settlement  of  the  bill,  whether  agreed 
to  by  the  parties  or  not,  strike  out  all  other  matters  contained 
therein." 

Sec.  7946  provides:  *'When  written  charges  have  been  pre- 
sented, given  or  refused,  the  questions  presented  in  such 
charges  need  not  be  excepted  to  or  embodied  in  a  bill  of  ex- 
ceptions, but  the  written  charges,  with  indorsements  showing 
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the  action  of  the  court,  form  part  of  the  record,  and  any  error 
in  the  decision  of  the  court  thereon,  may  be  taken  advantage 
of  on  appeal,  in  like  manner  as  if  presented  in  a  bill  of  ex- 
ceptions." 

The  statute  thus  provides  that,  in  order  to  present  to  this 
court  the  evidence  in  a  criminal  case,  or  the  rulings  and 
decisions  of  the  court  in  admitting  or  rejecting  evidence,  it  is 
necessary  to  incorporate  in  a  bill  of  exceptions  so  much  of 
the  evidence  as  is  necessary  to  present  the  questions  of  law 
upon  which  the  exception  is  based.  (Rev.  Stat.,  sees.  7940, 
7941  and  7945,  supra;  State  v.  Dupuis,  7  Ida.  614,  65  Pac. 
65.) 

The  first  and  second  alleged  errors,  not  being  saved  by  a  bill 
of  exceptions  as  required  by  the  statute,  are  not  subject  to 
review  by  this  court. 

The  third  error  assigned  relates  to  certain  comments  made 
by  the  prosecuting  attorney  upon  the  failure  of  the  defend- 
ant to  produce  certain  witnesses,  whom  the  defendant  claimed 
to  be  with  him  at  the  time  he  purchased  the  horse  in  ques- 
tion. This  exception  is  found  in  the  bill  of  exceptions,  but 
as  the  bill  of  exceptions  does  not  contain  the  evidence,  it  is 
impossible  for  this  court  to  determine  the  propriety  of  the 
comments  of  the  prosecuting  attorney.  We  are  not  advised 
what  the  evidence  was;  therefore  cannot  tell  what  it  did 
show  or  failed  to  show,  and  for  that  reason  cannot  determine 
whether  the  prosecuting  attorney's  remarks  were  legitimate 
argument,  or  otherwise. 

The  fourth  error  relates  to  a  certain  instruction  given  by 
the  court  upon  its  own  motion.  An  examination  of  the  record, 
however,  does  not  disclose  any  exception  taken  to  this  in- 
struction. By  failing  to  except  to  the  instruction  at  the  time 
it  was  given  the  defendant  waives  the  right  to  allege  the 
giving  of  the  same  as  error.  In  the  case  of  State  v.  Suttles, 
13  Ida.  88,  88  Pac.  238,  in  discussing  this  question,  this  court 
said: 

**  While  the  statute  gives  the  defendant  an  exception  to  all 
instructions  given  upon  request  of  the  state,  it  is  still  obliga- 
tory upon  the  defendant  to  except  to  any  instruction  given 
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by  the  court  on  its  own  motion  at  the  time  it  is  given,  and  if 
he  fails  to  do  so,  he  will  be  deemed  to  have  waived  any  ob- 
jection he  had  and  to  have  been  satisfied  with  the  instraction 
at  the  time  it  was  given.  In  order,  therefore,  to  present  his 
objection  on  appeal,  it  is  necessary  to  take  exception  and  have 
the  same  settled  in  a  bill  of  exceptions." 

The  instruction  complained  of  is  incorporated  in  what  is 
denominated  a  bill  of  exceptions,  but  the  bill  of  exceptions 
does  not  show  that  any  exception  was  taken  to  this  instruc- 
tion at  the  time  the  same  was  given.  Therefore,  no  error  ap- 
pears under  this  assignment. 

Under  the  provisions  of  sec.  7996,  subdivisions  7  and  8,  the 
written  charges  asked  and  refused,  and  all  charges  given  and 
the  indorsements  thereon,  become  a  part  of  the  record,  and 
may  be  transmitted  to  this  court  upon  appeal.  To  review 
the  instructions  given  by  the  court  on  its  own  motion,  the 
defendant  must  except  to  the  giving  of  such  instructions  at 
the  time  given,  and  in  order  to  present  such  exception  on  ap- 
peal it  is  necessary  to  have  such  exception  incorporated  in 
a  bill  of  exceptions.  The  bill  of  exceptions  may  contain  the 
instructions  given  with  the  exception,  or  may  omit  the  in- 
structions and  identify  the  instructions  by  proper  reference. 
It  is  sufficient  if  the  biU  of  exceptions  clearly  shows  the  in- 
structions given,  and  that  the  exception  was  taken  at  the  time 
it  was  given.  If  the  exception  is  not  presented  in  this  man- 
ner to  this  court,  then  the  defendant  will  be  deemed  to  have 
waived  any  objection  to  the  giving  of  such  instructions. 
(Rev.  Stat.,  sees.  7940,  7996,  8051;  State  v.  Buttles,  13  Ida. 
88,  88  Pac.  238.) 

Under  the  provisions  of  sec.  7946,  instructions  requested 
by  either  the  state  or  the  defendant,  and  refused,  need  not  be 
excepted  to  or  embodied  in  a  bill  at  exceptions,  but  the  in- 
structions with  indorsements  showing  the  acts  of  the  court 
form  part  of  the  record,  and  any  error  or  decision  of  the 
court  thereon  may  be  taken  advantage  of  on  appeal  in  the 
same  manner  as  if  presented  in  a  bill  of  exceptions.  Thus, 
under  the  statute,  instructions  requested  are  deemed  ex- 
cepted to  and  become  a  part  of  the  record,  and  may  be  re- 
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viewed  on  appeal  without  a  bill  of  exceptions,  while  the  ac- 
tion of  the  court  in  giving  instructions  on  its  own  motion 
must  be  presented  to  this  court  by  a  bill  of  exceptions  in 
order  to  have  such  action  reviewed. 

The  fifth  assignment  of  error  relates  to  the  refusal  of  the 
trial  court  to  give  the  following  instruction:  '*The  jury  is 
instructed  that  the  evidence  before  them  is  insuflSeient  upon 
which  to  base  a  conviction  and  directs  that  they  return  a  ver- 
dict of  not  guilty."  But,  as  the  evidence  is  not  brought 
to  this  court,  we  are  unable  to  determine  whether  or  not  this 
instruction  would  have  been  applicable  to  the  evidence  or  not. 
We  cannot  say  that  the  court  erred  in  refusing  to  give  this 
instruction,  because  we  are  not  advised  as  to  what  evidence 
was  before  the  court  and  the  jury,  or  whether  it  authorized 
a  conviction  or  acquittal.  There  is,  however,  another  objec- 
tion to  this  instruction,  and  that  is  that  the  statute  does  not 
authorize  the  trial  court  to  instruct  a  jury  to  acquit. 

Rev.  Stat.,  sec.  7877,  provides:  **If,  at  any  time  after  the 
evidence  on  either  side  is  closed,  the  court  deems  it  insuffi- 
cient to  warrant  a  conviction,  it  must  advise  the  jury  to  acquit 
the  defendant.    But  the  jury  are  not  bound  by  the  advice." 

Under  this  statute,  if  the  evidence  is  insufficient,  the  court 
may  advise  the  jury  to  acquit,  but  the  court  is  not  authorized 
to  instruct  the  jury  to  acquit.  Subdivision  6,  sec.  7855,  reads : 
**The  judge  must  then  charge  the  jury  if  requested  by  either 
party;  he  may  state  the  testimony  and  declare  the  law, 
tut  must  not  charge  the  jury  in  respect  to  matters  of  fact." 
Had  the  court  given  this  instruction,  it  would  have  violated 
this  provision  of  the  statute,  as  it  would  have  directed  the 
jury  as  to  matters  of  fact.  {Territory  v.  Neilson,  2  Ida.  614, 
23  Pac.  537;  State  v.  Wright,  12  Ida.  212,  85  Pac.  493.) 

Appellant  next  alleges  as  error  the  refusal  of  the  trial 
court  to  give  the  following  instruction:  *'The  court  instructs 
the  jury  that  the  possession  of  property,  however  recent,  is 
not  of  itself  a  criminating  circumstance,  but  to  such  evidence 
of  possession  must  be  added  circumstances  that  will  prove 
defendant's  guilt  beyond  a  reasonable  doubt."  This  instruc- 
tion is  not  a  correct  statement  of  the  law,  and  also  invades 
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the  priTir^e  cf  the  jixiy  in  determining  qnestions  of  faet 
It  t^lis  the  JTirT  that  the  pooKBkm  of  propertj,  however  le- 
oert,  m  zla  of  itv-lf  a  eriminating  ciraimstanoe,  and  that  to 
su:-h  ev:irz>e  of  p-.iss«3s:<Mi  mnst  be  added  circanistanoeB  that 
«rill  proTe  def-?cdant  s  gnilt  bcrond  a  reascmable  donbt.  As 
ve  onirrstasd  the  law.  posaesnon  of  property  leeently  stolen 
b  ot  evidenee  sn^cient  of  itsdf  to  warrant  a  oonvietion 
Lat  k  a  eirromstanee  tpnding  to  show  goilt,  whieh,  taken  in 
ro:ii:e'?t:c»n  with  other  cridenee,  ia  to  determine  the  question 
of  guilt.  \State  r.  Wright,  12  Ida.  212,  85  Pac  493.)  The 
eourt«  however,  had  fuUv  and  eorrectly  instructed  the  jury 
upon  this  question,  and  for  that  reaacm  it  was  not  error  to 
refuse  to  gire  sueh  instruction.  {Stisie  ti.  Rooke,  10  Ida. 
3SS,  79  Pac.  82.) 

Instruction  Xo.  3,  requested  by  the  defendant,  is  as  fol- 
lows: ''The  court  instructs  the  jury  that  the  fact  of  posses- 
sion of  the  property  of  another  is  oflEaet  by  the  evidence  of 
good  character  when  such  evidenee  of  good  character  is  be- 
lieved." This  instruction  deariy  invades  the  province  of 
the  jury,  and  is  erroneous.  The  eoort,  however,  had  fully 
instructed  the  jury  up<m  the  question  of  good  character  and 
the  effect  to  be  given  to  evidence  in  relation  thereto.  For 
both  reasons  the  court  eonmiitted  no  emr  in  refusing  such 
instruction. 

Instruction  No.  4,  requested  by  defendant,  is  as  follows: 
"The  court  instructs  the  jury  that  flight  is  an  incriminating 
circumstance,  and  the  lack  of  flight  in  the  case  presented 
by  the  State  is  a  material  lessening  of  the  proof  of  guilt 
placed  before  you."  This  instruction,  like  those  above,  in- 
vades the  province  of  the  jury,  and  is  not  a  correct  statement 
of  the  law.  To  say  that  because  the  evidence  of  the  state 
does  not  show  flight  that,  therefore,  the  guilt  of  the  defendant 
is  very  much  lessened,  is  clearly  invading  the  province  of 
the  jury  in  determining  the  effect  to  be  given  to  flight  or  the 
effect  to  be  given  to  the  lack  of  flight.  The  court,  however, 
has  no  power  to  say  to  a  jury  that  one  fact  of  evidence  offsets 
or  detracts  from  the  force  or  effect  of  some  other  fact.  This 
is  one  of  the  things  the  jury  are  required  to  determine  in 
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order  to  reach  a  verdict.  This  instruction,  therefore,  clearly 
invades  the  province  of  the  jury,  and  also  is  not  a  correct 
statement  of  the  law,  and  the  court  committed  no  error  in 
refusing  to  give  the  same. 

The  ninth  error  alleges  that  the  court  erred  in  pronouncing 
sentence  against  the  defendant  on  the  verdict  herein.  We  are 
unable  to  determine  just  what  counsel  meant  by  this  assign- 
ment. If  it  is  meant  that  the  evidence  does  not  warrant  the 
verdict,  then  it  is  answered  by  the  failure  to  present  to  this 
court  by  proper  bill  of  exceptions  the  evidence  given  at  the 
trial.  If  it  is  because  the  jury  were  not  properly  directed 
as  to  the  law,  it  may  be  answered  by  the  record  whicji  shows 
that  no  exception  was  taken  to  the  law  as  given  by  the  court, 
and  as  to  the  instructions  requested  by  the  defendant,  the 
court  committed  no  error  in  refusing  the  same. 

As  a  tenth  assignment  of  error,  counsel  alleges  that  the 
court  erred  in  refusing  to  admit  the  defendant  to  bail  after 
sentence  pending  his  appeal.  The  record  does  not  show  that 
the  trial  judge  ever  made  any  order  with  reference  to  bail, 
either  in  admitting  or  refusing  bail.  For  that  reason,  the 
question  of  bail  is  not  before  this  court  for  review.  The 
action  of  the  court  with  reference  to  bail  cannot  be  reviewed 
upon  appeal  from  the  judgment.  (Rev.  Stat.,  sec.  8042,  sub- 
division 3.) 

We  find  no  error  in  this  record,  and  the  judgment  will  be 
affirmed. 

Ailshie,  C.  J.,  and  Sullivan,  J.,  concur. 
Idaho,  y  oL  14—40 
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(Mity  6,  1908.) 

NAYLOR  &  NOBLIN,  Appellants,  v.  LEWISTON  & 
SOUTHEASTERN  ELECTRIC  RAILWAY  COM- 
PANY  et  al.,  Respondents. 

[95  Pae.  827.] 

Appeal  fboh  a  Decbek  Foreclosing  a  Mechanic's  Lien — Stat  op  Ex- 
ecution AND  PbOCEEDINO  ON  BUCH  APPEAL — FIXING  StAT  BOND  BT 

Oedeb  op  Judge — ^Amount  op  8tat  Bond — ^Requisites  op  Stat 
Bond. 

1.  A  judgment  and  decree  foreclosing  a  mechanic 's  or  laborer 's  lien 
and  directing  the  sale  of  the  property  on  which  the  lien  is  claimed 
is  not  a  money  judgment  within  the  meaning  of  sec.  4810,  Bev.  Stat., 
which  provides  that  on  appeal  from  a  judgment  directing  the  pay- 
ment of  money,  in  order  to  stay  proceedings  on  the  judgment  ap- 
pealed from,  the  appellant  must  give  a  bond  in  ''double  the  amount 
named  in  the  judgment  or  order  appealed  from." 

2.  On  an  appeal  from  a  judgment  and  decree  foreclosing  a  me- 
chanic's or  laborer's  lien,  in  order  to  stay  further  proceedings  for 
the  collection  of  the  judgment  appealed  from,  it  is  necessary  that 
the  amount  of  the  stay  bond  to  cover  waste  and  the  use  and  oc- 
cupation of  the  premises  directed  to  be  sold,  be  fixed  by  the  trial 
judge,  and  such  a  supersedeas  bond  is  properly  given  under  the  pro- 
visions of  sec.  4813,  Bev.  Stat. 

3.  The  closing  sentence  of  sec.  4813,  Bev.  Stat.,  which  provides 
that  in  cases  of  a  mortgage  foreclosure  a  supersedeas  bond  shall 
cover  any  deficiency  that  may  arise  on  the  sale  of  the  property,  does 
not  apply  to  judgments  and  decrees  foreclosing  mechanics'  and  la- 
borers' liens,  and  in  the  latter  case  a  supersedeas  bond  is  not  re- 
quired to  cover  any  deficiency  that  may  arise  from  the  sale  of  the 
property. 

(Syllabus  by  the  court) 

APPEAL  from  the  District  Court  of  the  Second  Judicial 
District  for  the  County  of  Nez  Perce.  Hon.  Edgar  0.  Steele^ 
Judge. 

Appeal  by  the  plaintiff  from  an  order  made  by  the  district 
judge  fixing  the  amount  of  a  supersedeas  bond  to  be  given 
by  the  defendant  on  an  appeal  from  a  judgment  foreclosing  a 
laborer's  lien«    Order  appealed  from  affirmed. 
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Chas.  L.  McDonald,  for  Appellants. 

The  judgment  and  decree  by  virtue  of  which  the  appel- 
lants herein  were  proceeding  to  sell  certain  real  estate  be- 
longing to  the  respondents  was  to  all  intents  and  purposes 
a  money  judgment,  and  execution  on  the  same  could  be  stayed 
only  by  filing  a  supersedeas  bond  in  double  the  amount  there- 
of. {State  V.  Superior  Court,  11  Wash.  366,  39  Pac.  644; 
Flynn  v,  Des  Moines  &  St.  L.  22.  Co,,  62  Iowa,  521,  17  N.  W. 
769;  Mason  v.  Oermaine,  1  Mont.  279.) 

Johnson  &  Stookey,  and  A.  A.  Praser,  for  Respondents. 

This  court  has  defined  ti  money  judgment  in  the  foreclosure 
of  a  chattel  mortgage  in  the  case  of  Barnes  v.  Buffalo-Pitts 
Co.,  6  Ida.  519,  57  Pac.  267. 

**A  judgment  in  favor  of  plaintilff  for  money  due  on  a 
note  and  for  foreclosure  on  a  mortgage  securing  it  is  a  judg- 
ment for  the  recovery  of  money,  within  the  statute  providing 
that  on  appeal  from  such  judgment  the  supersedeas  bond 
shall  be  for  double  the  amount  of  the  judgment,  and  the 
court  has  no  authority  to  fix  the  amount  of  such  bond." 
{State  ex  rel.  Commercial  Nat.  Bank  v.  Superior  Court,  14 
Wash.  365,  44  Pac.  859.)  This  case  marks  clearly  the  dis- 
tinction between  the  two  states  in  defining  what  is  a  money 
judgment.  The  question  as  to  money  judgments  on  the 
foreclosure  of  mechanic's  liens  and  also  in  other  classes  of 
cases  has  been  passed  upon  by  the  state  of  California.  {Cen- 
tral Lumber  d  Mill  Co.  v.  Center,  107  Cal.  193,  40  Pac.  334; 
Ovmer  v.  Pomona  Land  &  Water  Co.,  124  Cal.  331,  57 
Pac.  71;  Olson  v.  W.  H.  Burck  &  Co.,  1  Cal.  App.  99,  81 
Pac.  656;  Kreling  v.  Kreling,  116  Cal.  458,  48  Pac.  383; 
Painter  v.  Painter,  98  Cal.  625,  33  Pac.  483;  Boob  v.  Hall, 
105  Cal.  413,  38  Pac.  977.) 

AILSHIE,  C.  J. — This  is  an  action  to  foreclose  a  laborer's 
lien  on  a  railway  grade  and  right  of  way  for  labor  performed 
and  material  furnished  in  grading  and  other  work  on  the 
defendant's  right  of  way.    Judgment  was  entered  in  favor 
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f'.r  ^  t-*^  tr-ul  acif  rrr*  tit  hbuI  ezz**^  ••roi.  ^i.  desiria^ 
V.  'tre  a  r^j  -.'f  jr-.^^iwfrirrf  :c:  i»  Tz-iracEi-  ajpc-fd  to 
t'  «r  •r-il  ;--  ^^•*r  f\r  *r  cr-5^^  ±3zs?  I2ie  ssjyzzt  of  the  saper- 
^<'<<jt  cr  %r*T  *xci  thai  -^^^ili  ••»  re«7::i?»»L  The  trial  jadge, 
•^  *  :f  v,ic*T  :iie  t*jr::=.;t:?t  iLt:  tie  Siod  i^TnirBd  in  sath 
^^a^  ^ry.\A  'j^  fi*-i  in  *?^:rifc3?e  wrA  «eL  4S13.  Rer.  SteL, 
xrj&^*r  ir.  crfrT  f  jfr:g  lie  V,-::^  is  tbe  srisi  of  $L*IW.  and  le- 
^/;Ir«i^  *i::it  Ki'rh  bcL-d  be  •*e»C'!ii;t::.::*d  that  said  defoidants 
w.ii  p%y  f  ,r  anj  w^Kt^  th^r  fcmnit  or  anfTcr  to  be  eommitted 
i0a  msiA  izr.')A.  ai:.d  wiH  paj  the  Talue  of  the  use  and  oceapa- 
tion  of  th^  pn>;>ertT  from  tibe  time  of  the  appeal  until  the 
d'rlivfrry  of  the  poiss^ission  thereof ,  porsaant  to  the  judgment 
or  order  of  the  snprane  eoorL"  The  plaintiff  objected  and 
exc'rpted  to  this  order  and  insisted  that  he  was  entitled  to 
a  U^nd  in  double  the  amount  of  the  judgment  as  provided 
by  sec.  4810,  Kev.  Stat.  The  latter  section  fixes  the  amount 
of  Hfay  bonds  on  appeals  from  money  judgments  at  '' double 
the  amount  named  in  the  judgment  or  order"  appealed  from. 
A  bill  of  exceptions  was  settled  and  the  plaintiff  took  an  ap- 
peal from  the  order  of  the  district  judge  fixing  the  stay  bond 
at  the  sum  of  $1,000.  The  plaintiff  and  appellant  in  this 
ciisc  inHists  that  a  judgment  foreclosing  a  mechanic's  lien 
is  in  truth  and  in  fact  a  money  judgment,  and  the  execution 
thereof  cannot  be  stayed  in  any  other  manner  than  by  giv- 
ing a  bond  in  double  the  amount  of  the  judgment  appealed 
from.  In  the  second  place,  he  contends  that  if  it  be  held  that 
inch  a  judgment  is  not  a  money  judgment,  that  then,  under 
the  lost  sentence  of  sec.  4813,  mpra,  the  bond  should  have 
l)0('n  conditioned  for  the  payment  of  any  deficiency  arising 
upon  the  sale  of  the  property  covered  by  the  lien.  Sec.  4813 
is  as  follows : 

**If  the  judgment  or  order  appealed  from  direct  the  sale 
or  delivery  of  possession  of  real  property,  the  execution  of 
the  same  cannot  be  stayed,  unless  a  written  undertaking  be  exe- 
cuted on  the  part  of  the  appellant  with  two  or  more  sureties^  to 
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the  effect  that  during  the  possession  of  such  property  by  the 
appellant,  he  will  not  commit,  or  suffer  to  be  committed,  any 
waste  thereon,  and  that  if  the  judgment  be  affirmed,  or  the 
appeal  dismissed,  he  will  pay  the  value  of  the  use  and  oc- 
cupation of  the  property  from  the  time  of  the  appeal  until 
the  delivery  of  possession  thereof,  pursuant  to  the  judgment 
or  order,  not  exceeding  a  sum  to  be  fixed  by  the  judge  of  the 
court  by  which  the  judgment  was  rendered  or  order  made, 
and  which  must  be  specified  in  the  undertaking.  When  the 
judgment  is  for  the  sale  of  mortgaged  premises,  and  the 
pa3anent  of  a  deficiency  arising  upon  the  sale,  the  under- 
taking must  also  provide  for  the  payment  of  such  deficiency." 
Taking  up  appellant's  first  contention  we  find  that  the 
supreme  court  of  California  in  passing  upon  statutes  identical 
with  our  own  in  reference  to  supersedeas  and  stay  bonds,  has 
held  that  a  judgment  foreclosing  a  mechanic's  or  laborer's 
lien  is  not  a  money  judgment  within  the  meaning  of  sec.  942 
of  the  Code  of  Civil  Procedure  of  California,  which  cor- 
responds to  sec.  4810,  Bev.  Stat,  of  this  state.  {Central 
Lumber  &  Mfg,  Co.  v.  Center,  107  Cal.  193,  40  Pac.  334; 
Kreling  v.  Kreling,  116  Cal.  458,  48  Pac.  383 ;  Olsen  v.  W.  H. 
Burch  dt  Co,,  1  Cal.  App.  99,  81  Pac.  656.)  We  think  the  con- 
struction placed  on  these  statutes  by  the  California  court 
is  the  correct  view  of  the  law.  Another  thing  that  is  worthy 
of  consideration  in  this  connection, — ^the  lien  law,  at  sec.  14 
(Sess.  Laws  1899,  p.  150),  contains  a  specific  provision  to  the 
effect  that  nothing  contained  in  the  lien  law  shall  impair 
the  right  of  any  person  entitled  to  a  lien  to  maintain  a  per- 
sonal action  to  recover  the  debt  against  an  individual  or  com- 
pany liable  therefor.  On  the  contrary,  the  lien  statute  au- 
thorizes the  allowance*  of  attorney's  fees  for  foreclosure  of 
the  lien,  together  with  expenses  of  preferring  the  lien  claim. 
In  an  action  for  a  personal  or  money  judgment  no  such  costs 
could  be  recovered,  and  no  judgment  could  be  had  for  any 
such  costs  and  expenses.  Again,  it  has  been  held  that  in  the 
foreclosure  of  liens  under  these  statutes  the  parties  are  not, 
as  a  matter  of  right,  entitled  to  a  jury  trial.  {Idaho  dk  Ore. 
L.  I.  Co.  V.  Bradbury,  132  U.  S.  509,  10  Sup.  Ct  177,  33  L. 
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♦-^  4::;.  ±  liiL  f:>.  1 1  Pac  €;2>;  Cftfuf€mM«  r.  HMng$- 
u-yn*.,  K  l^s^  ?T.  S<  Asl.  Sc  Bep.  2^  a  Fml  21L)  The 
^ffiy,^  L»  ti-^7»f '.Tie  bten  tnalcd  ai  a  siit  in  equity.  It 
»  T^rj  &; p«-»::t  tJiaS  fo:BCr:ir;2Te  JUtiLt  mi^  be  had  f<v 
th«  p  \ry^0t  of  f '.7e^cis::Fe  aad  aile  of  the  fmnpeiij  oa  whieh 
Xtj:  ..fii  exists.  t:n  ndi  m  aerriee  would  not  authorize  my 
lf^,rkrjijal  *n  CfO::^  z^\zn^fiA  a^ainat  tihe  defendant  We 
er/n^.-:;d«.  tl^ref-vre,  that  a  stay  bond  cm  an  appeal  of  this 
V:i*^  k  proTidfid  for  by  aec  4^13,  nprv,  and  that  the  amount 
of  vTi'^h  ^x>I:<d  nrast  be  fixed  by  the  dntriet  jndge. 

The  cmly  remaining  question  for  ns  to  determine  is  whether 
<ft  not  su'fh  a  bond  eomes  within  tibe  piorision  of  the  last  sen- 
tence in  that  section  whieh  pnmdes  that  ''When  the  judg- 
ment is  for  the  sale  of  mortgaged  premises^  and  the  payment 
of  a  deficiency  arising  np<m  the  sale,  tiie  undertaking  must 
also  provide  for  the  pajrment  of  such  deficien<gr."  If  the 
foregoing  provision  applies  to  a  stay  bond  on  appeal  from 
an  order  of  foreelosore  of  a  meehanic's  lien,  then  the  trial 
jndge  erred  in  not  fixing  the  amount  of  the  bond  to  include 
any  deficiency  judgment  the  plaintiff  might  have.  The  lien 
statute  at  sec.  11  (Sess.  Laws  1899,  p.  149)  provides  a  method 
for  the  collection  of  any  balance  that  may  be  due  a  lien 
claimant  after  the  sale  of  the  property  and  the  security  has 
been  exhausted.  That  section  of  the  statute  closes  vnth  this 
language:  ''And  each  claimant  shall  be  entitled  to  execution 
for  any  balance  due  him  after  such  distribution;  such  execu- 
tion to  be  issued  by  the  clerk  of  the  court  upon  demand,  at 
the  return  of  the  sheriff  or  other  officer  making  the  sale, 
showing  such  balance  due."  This  statute  was  written  evi- 
dently on  the  theory  that  in  the  foreclosure  of  a  lien  the  court 
must  necessarily  ascertain  and  determine  the  amount  due  and 
enter  his  decree  accordingly,  and  that  upon  the  sheriff  or 
other  officer  making  return  of  the  amount  realized  from  the 
sale  and  the  balance  due  under  the  execution  and  order  of 
Hale,  all  that  will  be  necessary  for  the  collection  of  the  bal- 
ance will  be  for  the  clerk  to  issue  an  execution  for  that  sum. 
The  result,  however,  is  that  the  plaintiff  is  entitled  to  eoUeet 
uny  balance  remaining  due  after  sale  of  the  proper^,  and 
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that  for  such  purpose  he  is  entitled  to  a  general  execution 
against  the  defendant.  The  only  question  to  be  determined, 
therefore,  is  as  to  whether  the  statute  will  cover  such  a  de- 
ficiency when  in  fact  by  its  terms  it  only  provides  for  a  stay 
bond  to  secure  a  deficiency  where  the  ''judgment  is  for  the 
sale  of  mortgaged  premises."  Our  examination  of  the  stat- 
ute convinces  us  that  it  was  not  the  intention  of  the  legisla- 
ture to  include  judgments  foreclosing  mechanics'  liens  within 
the  provisions  of  this  latter  sentence  of  sec.  4813,  and  that 
in  such  cases  it  is  not  necessary  for  the  stay  bond  to  cover 
any  deficiency.  On  first  impression  it  seems  unjust  that  a 
plaintiff  who  has  obtained  a  judgment  should  not,  upon  the 
staying  of  his  execution,  have  a  bond  to  cover  any  deficiency, 
but  upon  reflection  it  will  be  observed  that  there  is  a  very 
material  difference  between  a  mortgage  lien  and  a  mechanic's 
lien.  The  first  is  given  by  contract,  and,  in  many  instances, 
the  debt  secured  may  be  practically  as  much  as  the  value  of 
the  property,  and  in  most  aU  instances  considerable  time 
elapses  before  the  maturing  of  the  debt,  in  which  case  there 
is  ample  opportunity  for  the  property  to  depreciate  in  value. 
On  the  other  hand,  the  mechanic's  or  laborer's  lien  is  in- 
voluntary  on  the  part  of  the  property  owner,  and  arises  by 
operation  of  law  as  an  incident  to  the  original  contract. 
In  every  instance  of  a  lien,  however,  the  debt  and  obligation 
for  which  the  lien  is  given  is  only  so  much  as  has  been  in- 
curred in  the  creation  or  improvement  of  the  property  itself, 
and  the  whole  sum  has  gone  to  enhance  the  value  of  the  prop- 
erty on  which  the  lien  is  claimed.  The  time  allowed  for 
preferring  the  lien  claim  is  so  short  that  there  is  but  little 
opportunity  for  the  property  to  so  depreciate  in  value  that 
it  will  not  sell  in  the  market  for  an  amount  equal  to  the  claim 
for  labor  or  material,  or  both,  that  has  been  furnished. 
Whatever  may  have  been  the  reason  for  not  requiring  a  stay 
bond  to  cover  any  deficiency  in  case  of  foreclosure  of  a  me- 
chanic's lien,  it  is  clear  to  us  that  the  statute  does  not  in  terms 
or  by  implication  include  such  cases.  We  conclude,  therefore, 
that  the  order  of  the  trial  court  in  fixing  the  stay  bond  was 
clearly  within  the  purview  of  sec.  4813,  Rev.  Stat.,  and  that 
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it  must  be  affirmed,  and  it  is  so  ordered.    Costs  in  favor  of 
respondent 

Snlliyan,  J.,  and  Stewart,  J.,  concnr. 


(May  «,  1908.) 

GEORGE  L.  ALLEN  and  LEWIS  G.  SANDERS,  Under  the 
Firm  Name  of  SANDERS  &  ALLEN,  Respondents,  v. 
PHOENIX  ASSURANCE  COMPANY,  a  Corporation, 
Appellant 

[95  Pac  829.] 

Fm  iNsuaiLKCE — Application  fob  Insubancb — ^Ekowlkdgi  or  AoBn^* 
Waivkb  of  Oonditions  m  Pouot--0>ndition  LnanNa  Authoritt 

OF  AOKNT. 

1.  Where  an  insiiTanee  eompan/  accepts  an  application  for  in- 
surance, and  acts  upon  it,  and  writes  a  policy  based  upon  the  in- 
formation contained  therein,  it  is  bound  by  such  application  and  in- 
formation, and  cannot  a^oid  the  effect  of  the  same  upon  the  ground 
that  it  ia  a  rule  of  the  eompany  not  to  receive  or  accept  applications. 

2.  YThere  an  insurance  company  receives  an  application  for  in- 
surance, and  writes  and  delivers  a  policy  by  reason  thereof,  and  does 
not  advise  the  insured  that  it  does  not  receive  applications,  or  that 
the  application  was  defective  or  insufficient,  the  company  will  not 
be  permitted  to  repudiate  or  disregard  the  application  or  the  efPeet 
thereof. 

3.  The  issuance  of  a  policy  of  insurance  upon  a  written  applica- 
tion is  a  waiver  of  all  matters  of  form  or  completeness  of  answer  to 
all  questions  contained  in  said  application. 

4.  An  insured,  receiving  a  policy  of  insurance  in  response  to  a 
written  application  therefor,  in  which  questions  are  asked  and  an- 
swers given,  has  a  right  to  presume  that  the  policy  is  in  accord  with 
the  application,  and  that  the  answers  and  disclosures  made  in  the 
application  are  sufficient  to  authorize  the  company  to  issue  the  pol- 
icy, and  the  applicant  is  not  required  to  return  the  policy  because  ot 
conditions  in  it  which  might  seem  in  conflict  with  the  application. 

6.  An  agent  of  an  insurance  company  who  solicits  insurance,  takes 
the  application,  receives  the  premium  and  delivers  the  policy,  for 
these  purposes  at  least,  is  the  agent  of  the  eompany  with  full  power 
to  act  with  reference  thereto;  and  if  he  writes  dowa  false  state- 
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ments  after  he  has  been  truthfully  informed,  and  after  personal  in- 
spection of  the  premises,  the  information  and  knowledge  of  such 
agent  will  be  imputed  to  the  company. 

6.  Where  an  agent  has  authority  to  receive  an  application  for 
insurance,  and  has  filled  in  the  same  and  forwarded  it  to  the  com- 
pany, which  has  accepted  the  same  and  issued  a  policy  thereon  and 
received  the  premium  therefor,  the  company  will  be  estopped  from 
denying  the  sufficiency  of  the  answers  to  questions  in  the  applica- 
tion. 

7.  An  insurance  company  which  accepts  an  application  from  one 
acting  as  soliciting  agent,  and  receives  the  premium  for  the  policy 
through  said  agent,  and  writes  a  policy  by  reason  of  such  appli- 
cation and  the  payment  of  such  premium,  thereby  makes  such 
person  its  agent  for  the  purpose  of  receiving  applications  for  in- 
surance, and  is  bound  by  the  acts  of  such  agent;  and  his  knowledge, 
while  acting  within  the  scope  of  his  said  authority,  is  the  knowledge 
of  the  company. 

8.  A  provision  in  a  policy  that  *'In  any  matter  relating  to  this 
Insurance  no  person,  unless  duly  authorized  in  writing,  shall  be 
deemed  the  agent  of  this  company ''  is  waived  by  the  company  ac- 
cepting an  application  from  one  who  is  not  authorized  in  writing 
as  the  agent,  and  writing  and  delivering  a  policy  upon  said  appli- 
cation and  receiving  and  retaining  the  premium  therefor. 

9.  Where  a  policy  of  insurance  is  delivered  and  accepted  by  the 
insured,  it  thereby  becomes  a  contract  between  the  parties,  but  ita 
terms  and  conditions  may  be  waived  and  modified  by  the  applicik 
Hon,  and  the  acts  of  the  parties  with  reference  thereto. 

10.  Where  an  application  for  insurance  contains  certain  answers 
to  questions  propounded  and  the  omission  to  answer  other  ques- 
tions, and  the  policy  is  written,  based  upon  that  application,  which 
is  the  only  information  the  insurer  has,  such  application  becomes  a 
part  of  the  contract  of  insurance,  and  the  insurer  is  bound  by  thu 
provisions  and  conditions  of  such  application  to  the  same  extent 
and  with  like  effect  as  the  insured  by  the  terms  and  conditions  of 
the  policy. 

11.  Whatever  knowledge  an  adjuster  obtains  within  the  scope  of 
his  authority  as  adjuster,  with  reference  to  a  breach  of  conditions 
precedent,  will  be  imputed  to  the  company,  and  the  recognition  by 
the  company  of  the  validity  of  the  contract  of  insurance,  after 
fuch  knowledge  is  obtained,  and  a  retention  of  the  premium  with- 
out offer  to  return  it,  amounts  to  a  waiver  of  such  breach  of  con- 
ditions. 

12.  A  provision  in  a  policy  of  insurance  to  the  effect  that  a 
waiver,  to  be  effectual,  must  be  indorsed  in  writing  by  an  agent 
who  has  the  authority  to  do  so,  is  foi  the  benefit  of  the  insurer^ 


Digitized  by 


Google 


730  Allen  v.  Phoenix  Assurance  Go.      [14  Idaho, 

Argument  for  Appellant. 

and,  like  other  conditions,  maj  be  waived  or  changed  by  the  com* 
pany. 

13.  Oral  testimony  may  be  introduced  to  prove  a  waiver  of  a 
condition  in  an  insurance  policy. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Second  Judicial  Dis- 
trict for  Nez  Perce  County.    Hon.  Edgar  C.  Steele,  Judge. 

Action  on  a  fire  insurance  policy.  Judgment  for  plaintiffs. 
Affirmed. 

James  E.  Babb,  for  Appellant 

Notice  to  a  mere  soliciting  agent  without  authority  to  sign 
and  deliver  the  contract  is  not  notice  to  the  company,  es- 
pecially where  not  communicated,  and  such  an  agent  cannot 
bind  the  company  contrary  to  express  provisions  in  the  policy, 
(Wilson  V,  Conway  F.  Ins.  Co,,  4  R.  1. 141 ;  Tebbeits  v.  Hamil- 
ion  Mui,  Ins.  Co.,  3  Allen,  569;  Knudson  v.  Orand  Council 
of  New  Legion  of  Honor,  7  S.  D.  214,  63  N.  W.  911;  Home 
Friendly  Society  v.  Berry,  94  Ga.  606,  21  S.  B.  583;  Vose  v. 
Eagle  Life  &  H.  Ins.  Co.,  6  Cush.  42 ;  Liverpool  (t  O.  Ins.  Co. 
V.  Van  Os,  63  Miss.  431,  56  Am.  Bep.  810;  Skimp  v.  Cedar 
Rapids  Ins.  Co.,  26  111.  App.  254 ;  Odlbraith's  Admr.  v.  Ariing- 
ion  M.  L.  Ins.  Co.,  12  Bush  (Ky.),  29;  Kings  Co.  Ins.  Co. 
V.  Swigeri,  11  111.  App.  590;  Phoenix  Ins.  Co.  v.  Spiers, 
87  Ky.  285,  8  S.  W.  453;  McQrath  v.  Home  Ins.  Co.,  84 
N.  Y.  Supp.  374,  88  App.  Div.  153 ;  Northern  As^r.  Co.  v. 
Grandview  Bldg.  Assn.,  183  U.  S.  308,  22  Sup.  Ct.  133,  46  L. 
ed.  213;  Deming  Investment  Co.  v.  Shawnee  Fire  Ins.  Co., 
16  Okl.  1,  83  Pac.  918,  4  L.  R.  A.,  N.  S.,  607;  Pennsylvania 
Casualty  Co.  v.  Bacon,  133  Fed.  907,  67  C.  C.  A.  497;  Atlas 
Reduction  Co.  v.  New  Zealand  Ins.  Co.,  138  Fed.  497,  71  C. 
C.  A.  21 ;  Billings  v.  National  Ins.  Co.,  6  Ohio  C.  C,  N.  S., 
567 ;  Oillum  &  Co.  v.  Fire  As^.,  106  Mo.  App.  673,  80  S.  W. 
283;  German  Ins.  Co.  v.  Allen,  69  Kan.  729,  77  Pac.  529; 
Meigs  v.  London  Assur.  Co.,  126  Fed.  781;  Martin  v.  Ins. 
Co.  of  North  America,  57  N.  J.  L.  623,  31  Atl.  213 ;  FriesBres^ 
lin  Co.  V.  Starr  Fire  Ins.  Co.,  154  Fed.  35  j  Clemments  v.  Ger- 
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man  Ins.  Co.,  153  Fed.  237;  Deming  Inv.  Co.  v.  Shawnee 
Fire  Ins.  Co.,  16  Okl.  1,  83  Pac.  918,  4  L.  R.  A.,  N.  S.,  607; 
Gish  V.  Ins.  Co.,  16  Okl.  59,  87  Pac.  869;  Conn.  Fire  Ins. 
Co.  V.  Buchannan,  141  Fed.  877;  Lefler  v.  New  York  Life 
Ins.  Co.,  143  Fed.  814 ;  Kentucky  Vermillion  M.  &  C.  Co.  v. 
Norwich  Union  Fire  Ins.  Co.,  146  Fed.  695 ;  Bowditch  v.  Nor- 
wich Union  Fire  Ins.  Co.,  193  Mass.  565,  79  N.  E.  788;  Green- 
wich Ins.  Co.  V.  Dougherty,  64  N.  J.  L.  716,  42  AtJ.  485,  46 
Atl.  1099;  Kelsey  v.  Con.  Casualty  Co.,  131  Iowa,  207,  108 
N.  W.  221,  8  L.  R.  A.,  N.  S.,  1014;  Ferguson  v.  Lumberman's 
Ins.  Co.  (Wash.),  88  Pac.  128;  Murphy  v.  Russell  &  Co.,  8 
Ida.  143,  67  Pac.  421 ;  Iverson  v.  Metropolitan  Life  Ins.  Co., 
151  Cal.  746,  91  Pac.  609.) 

In  case  of  conflict  between  an  application  for  insurance 
and  the  policy,  the  latter  controls.  (Harr  v.  Highland  Nobles 
(Neb.),  110  N.  W.  713;  Goodwin  v.  Provident  Sav.  L.  Assur. 
Soc,  97  Iowa,  226,  59  Am.  St.  Rep.  411,  66  N.  W.  157,  32  L. 
R.  A.  473;  Ogletree  v.  Hutchinson,  126  Qa.  454,  55  S.  B. 
179;  Costello  V.  Grant  County  Mut.  F.  &  Ltg.  Ins.  Co.  (Wis.), 
113  N.  W.  639,  and  cases  cited;  La  Campania  Bilbaina  Be- 
Navegacion  v.  Spanish-Am.  L.  &  P.  Co.,  146  U.  S.  483,  13 
Sup.  Ct.  142,  147,  36  L.  ed.  1054;  Myers  v.  Ins.  Co.,  27 
Pa.  St.  268,  67  Am.  Dec.  462 ;  Lawson  on  Presumptive  Ev.,  Rule 
70,  p.  303 ;  Accident  Ins.  Co.  v.  Crandal,  120  U.  S.  527,  7  Sup. 
Ct  685,  30  L.  ed.  740— last  half  next  to  last  paragraph. 
Same  case,  27  Fed.  45 — latter  part  next  last  paragraph.) 

In  every  realm  of  the  doctrine  of  contracts,  what  has  been 
spoken  in  the  making  of  the  contract  must  be  regarded  and 
have  life  and  eflScacy;  the  doctrines  of  implication,  construc- 
tion, waiver  and  estoppel  have  no  office  or  function  in  opposi- 
tion to  express  statements  and  declarations  inconsistent  there- 
with. (Tiedeman  on  Sales  of  Personal  Prop.,  sec.  182 ;  Wash- 
bum  on  Real  Property,  6th  ed.,  sec.  2406;  29  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  1095.) 

An  intent  to  waive  cannot  be  inferred  from  the  mere  fact 
of  knowledge,  in  the  face  of  an  express  stipulation  of  the 
contract  made  and  delivered  subsequent  to  such  knowledge. 
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{United  Firemen's  Ins.  Co.  v.  Thomas,  82  Fe<L  406,  27  C.  C. 
A-  42,  47  L.  R.  A.  450.) 

Daniel  Needham,  for  Respondents. 

Knowledge  by  the  agent  issuing  the  policy  or  renewing  it 
and  receiving  the  premium  of  facts  constituting  a  breach  of 
any  of  its  conditions,  is  a  waiver  by  him  and  by  the  company 
of  the  condition  so  known  to  be  broken.  (New  England  Fire 
&  M.  Ins.  Co.  V.  Schettler,  38  111.  166;  Peoria  Marine  and 
Fire  Ins.  Co.  v.  HaU,  12  Mich.  214;  CampbeU  v.  Merchants' 
&  Farmers'  M.  Fire  Ins.  Co.,  37  N.  H.  35,  72  Am.  Dec.  324; 
Marshall  v.  Columbia  Mut.  Fire  Ins.  Co.,  27  N.  H.  157 ;  Master 
V.  Madison  Co.  Ins.  Co.,  11  Barb.  624;  Exchange  Bank  v. 
Thuringia  Ins.  Co.,  109  Mo.  App.  654,  83  S.  W.  534;  Ehrlich 
V.  Ins.  Co.,  88  Mo.  249 ;  O'Key  v.  State  Ins.  Co.,  29  Mo.  App. 
105 ;  Stiepel  v.  German-American  Ins.  Co.,  55  Mo.  App.  224 ; 
McBride  v.  Republic  Fire  Ins.  Co.,  30  Wis.  562;  BeUevue 
Boiler  Mm  Co.  v.  London  dt  L.  F.  Ins.  Co.,  4  Ida.  307,  39 
Pac.  196 ;  Campbell  v.  American  Fire  Ins.  Co.,  73  Wis.  100, 
40  N.  W.  661 ;  Famum  v.  Phoenix  Ins.  Co.,  83  Cal.  246,  17 
Am.  St.  Rep.  233,  23  Pac.  869 ;  Long  Island  Ins.  Co.  v.  Great 
Western  Mfg.  Co.,  2  Kan.  App.  377,  42  Pac.  739;  Breedlove 
V.  Normch  Union  Fire  Ins.  Co.,  124  Cal.  164,  56  Pac.  770; 
Allen  V.  Phoenix  Assur.  Co.,  12  Ida.  653,  88  Pac.  245,  8  L. 
R.  A.,  N.  S.,  903,  and  cases  and  authorities  therein  cited.) 

Pacts  material  to  the  risk  made  known  to  the  agent,  or  sub- 
agent  intrusted  with  the  business  before  the  policy  is  issued 
were  constructively  known  to  the  company,  and  cannot  be  said 
to  defeat  a  recovery  on  the  policy.  (People's  Ins.  Co.  v. 
Spencer,  53  Pa.  St.  353,  91  Am.  Dec.  217;  Liddle  v.  Market 
Fire  Ins.  Co.,  4  Bosw.  (N.  T.)  189;  Beal  v.  Park  Fire  Ins.  Co., 
16  Wis.  257,  82  Am.  Dec.  719;  Kelly  v.  Troy  Fire  Ins.  Co., 
3  Wis.  254;  Hough  v.  City  Fire  Ins.  Co.,  29  Conn.  10,  76 
Am.  Dec.  581;  Keenan  v.  Missouri  Mut.  Ins.  Co.,  12  Iowa, 
126;  Coomls  v.  Hannibal  Sav.  &  Ins.  Co.,  43  Mo.  148,  97  Am. 
Dec.  383;  May  v.  Buckeye  Mut.  Ins.  Co.,  25  Wis.  291,  3  Am, 
Rep.  76.) 
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By  accepting  the  benefits  of  the  action  of  an  assumed  agent, 
the  company  becomes  bound  by  his  acts  as  fully  as  though 
he  had  authority,  and  by  accepting  the  premium  and  issuing 
the  policy  upon  the  application  purported  to  be  taken  by  a 
person  acting  as  its  agent,  the  company  estops  itself  from 
denying  such  agency.  (22  Cyc.  1424;  Continental  Ins,  Co.  v. 
Buckman,  127  111.  364,  11  Am.  St.  Rep.  121,  20  N.  E.  77; 
Aetna  Ins,  Co.  v.  Magmre,  51  111.  342;  Larson  v.  Thuringia 
Am.  Ins.  Co.,  108  111.  App.  420;  Kansas  Farmers'  Fire  Ins. 
Co.  V.  Saindon,  52  Kan.  486,  39  Am.  St.  Rep.  356,  35  Pac. 
15 ;  Oibson  v.  German  Mut.  his.  Co.,  85  Mo.  App.  41 ;  Thomas 
V.  Hartford  Fire  Ins.  Co.,  20  Mo.  App.  150 ;  Shell  v.  German 
Ins.  Co.,  60  Mo.  App.  644 ;  Queen  Ins.  Co.  v.  Union  Bank  & 
Trust  Co.,  Ill  Fed.  697,  49  C.  C.  A.  555;  Olens  FaUs  Ins. 
Co.  V.  Michael  (Ind.),  74  N.  E.  964;  McMaster  v.  New  York 
Life  Ins.  Co.,  183  U.  S.  25,  22  Sup.  Ct.  10,  46  L.  ed. 
64;  Thompson  v.  Phoenix  Ins.  Co.,  136  U.  S.  287,  10  Sup. 
Ct.  1019,  34  L.  ed.  408;  Noit.  Bank  v.  Ins.  Co.,  95  U  S. 
673,  24  L.  ed.  563;  McElroy  v.  British-Am.  Assur.  Co.,  94 
Fed.  999,  36  C.  C.  A.  615;  Abraham  v.  North  German  Ins.  Co., 
40  Fed.  717.) 

If  the  assured  answered  the  questions  truly,  in  the  absence 
of  fraud  or  collusion,  he  is  not  responsible  for  any  errors  or 
mistakes  of  the  agent  in  writing  down  his  answers,  and  the 
company  is  estopped  from  denying  the  truth  of  the  answers. 
{Union  Mut.  Ins.  Co.  of  Maine  v.  WUkinson,  13  Wall.  222, 
20  L.  ed.  617 ;  Bliss  on  Life  Ins.,  sees.  280,  281 ;  Plumb  v.  Cat- 
taraugus County  Mut.  Ins.  Co.,  18  N.  T.  392,  72  Am.  Dec. 
526;  Rowley  v.  Empire  Ins.  Co.,  36  N.  T.  550;  Boos  v.  World 
Mut.  Life  Ins.  Co.,  64  N.  T.  236;  Baker  v.  Home  Life  Ins. 
Co.,  64  N.  Y.  648 ;  Columbia  Ins.  Co.  v.  Cooper,  50  Pa.  St.  331 ; 
Merserau  v.  Phoenix  Mut.  Life  Ins.  Co.,  66  N.  Y.  274 ;  Allesina 
V.  London  &  L.  A  G.  Ins.  Co.,  45  Or.  441,  78  Pac.  392.) 

STEWART,  J. — This  case  was  before  this  court,  upon  ap- 
peal from  an  order  sustaining  a  nonsuit,  and  is  reported  in 
12  Ida.  653, 88  Pac.  245,  8  L.  R.  A.,  N.  S.,  903.  Upon  reveraal, 
the  cause  was  tried  to  a  jury  and  a  verdict  returned  for  the 
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plaintiffs.  The  defendant  moved  for  a  new  trial,  which  was 
denied,  and  this  appeal  is  from  the  order  denying  the  new 
trial,  and  from  the  judgment.  Many  of  the  questions  pre- 
sented by  the  record  were  fully  discussed  and  decided  in  the 
former  opinion,  which  is  the  law  of  this  case,  and  it  can 
serve  no  purpose  to  discuss  such  questions  again. 

The  record  shows  that  the  respondents  made  application  to 
one  C.  D.  Thomas  for  insurance  upon  the  property  involved- 
Thomas  was  agent  of  the  Svea  Insurance  Company,  but  was 
not  agent  for  the  appellant  company.  Thomas  testifies  that 
he  took  the  respondents'  application  on  a  Svea  insurance 
blank,  signed  by  the  respondents,  and  the  answers  to  the  ques- 
tions contained  therein  were  filled  in  by  him  upon  informa- 
tion received  from  the  insured.  After  the  respondents  had 
signed  the  application,  he  returned  to  his  office  about  sixty 
miles  distant,  filled  in  the  answers  to  the  questions,  and  for- 
warded the  application  to  John  Moore,  a  regularly  appointed 
agent  of  the  appellant.  Moore  and  Thomas  had  an  arrange- 
ment, by  which  upon  any  risk  sent  Moore  by  Thomas  the 
commissions  would  be  divided  equally.  Upon  receipt  of  the 
application,  Moore  wrote  the  policy  involved  in  this  case  and 
transmitted  the  same  to  respondents.  Moore  had  no  knowl- 
edge or  information  whatever  with  reference  to  the  risk,  ex- 
cept such  as  he  received  from  the  application  and  the  letter 
of  Thomas  transmitting  the  same.  The  application  and  the 
letter  of  Thomas  were  the  cause  which  led  to  said  policy  being 
written. 

Omitting  such  parts  of  the  application  as  are  not  material, 
it  is  as  follows: 

**  Insurance  is  wanted  on  the  following  described  property 
by  Sanders  &  Allen  for  the  term  of  twelve  months,  from  the 
27th  day  of  August,  1901,  to  the  27th  day  of  August,  1902 ; 
$250  frame  building,  two-story,  shingle  roof,  occupied  as 
flour-mill ;  $500  on  35-horsepower  Cooper  engine  and  50-horse- 
power  Cooper  boiler  contained  in  said  building;  $1250  on 
machinery  contained  in  said  building,  situated  at  Melrose, 
Idaho.  Mail  policy  to  C.  D.  Thomas  at  Nez  Perce  P.  O. 
Question  17:  What  is  your  title  to  ground!    Answer.    Do- 
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nated  to  mill.  Qnestion  18:  Is  property  mortgaged!  How 
muchf    Signed,  Sanders  &  Allen,  assured." 

Questions  propounded  to  the  agent  were  then  answered 
and  the  answers  signed  by  C.  D.  Thomas,  agent.  Mr.  Moore 
testified  as  follows:  "I  received  a  letter  from  Thomas  about 
as  follows:  'Inclosed  find  application  of  Sanders  &  Allen  for 
insurance  on  a  flour-mill,  which  I  consider  a  very  good  risk, 
and  it  is  situated  upon  homestead  or  donation  property.'  I 
think  he  informed  mo  that,  and  I  think  I  informed  the  com- 
pany, instead  of  a  deed  it  was  a  homestead,  but  I  am  not  pos- 
itive. This  is  as  near  as  I  can  recollect  about  it,  and  as  to 
any  encumbrance  upon  the  property,  I  have  no  recollection. 
There  was  nothing  in  the  letter  that  the  homestead  had  been 
proved  up  on,  only  that  it  was  a  homestead.  I  didn't  com- 
municate any  information  to  the  company  that  was  not  re- 
ceived from  Thomas,  and  I  think  if  the  company ,will  look  over 
their  files,  they  will  find  a  letter  from  me.  I  write  my  policy 
according  to  my  own  ideas.  I  am  not  governed  by  the  ap- 
plication." 

Mr.  Thomas  testified:  **I  looked  over  the  mill  thoroughly 
and  I  could  not  say  that  Allen  had  told  me  there  was  any 
encumbrance  on  it.  He  may  have  told  me.  He  may  not.  I 
could  not  say.    I  don't  remember." 

Mr.  Allen  testified  as  follows:  "I  told  him  [meaning 
Thomas]  there  was  a  mortgage  on  the  property  of  $300.  We 
talked  along  quite  a  little  in  regard  to  it  when  he  was  taking 
the  application,  and  he  took  it  down,  asking  questions  I  don't 
know  what  all.  He  asked  me  all  there  was  on  the  application, 
and  I  answered  them  just  exactly  how  it  was  in  regard  to  the 
homestead,  and  in  regard  to  the  mortgage  and  everything, 
just  as  near  as  I  knew  how." 

There  was,  in  fact,  a  chattel  mortgage  covering  a  part  of 
the  property  insured,  given  to  one  J.  P.  Vollmer,  to  secure 
the  payment  of  a  note  of  $300,  executed  January  23,  1901. 
The  policy  of  insurance  was  assigned  to  Mr.  Vollmer  as  col- 
lateral security  for  the  note  of  $300. 

Mr.  Moore  testified  that:  "The  application  you  showed  me 
is  not  a  form  of  application  of  the  Phoenix  Assurance  Co. 
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having  with  Mr.  McKowen." 

W.  L.  Thompson,  eashier  of  the  First  National  Bank  of 
Lewiston,  testified,  among  other  things,  as  follows : 

''I  remember  a  Mr.  J.  H.  McKowen,  an  inaarance  adjuster 
for  the  defendant  company,  calling  on  me  at  Lewiston  after 
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the  fire.  At  the  time  he  called  I  stated  to  him  that  we  had 
made  a  mistake  in  taking  an  assignment  of  the  policy,  not 
having  sent  the  same  to  the  Moscow  agent  for  approval.  That 
our  mistake  was  not  discovered  until  after  the  fire  had  been 
reported.  I  also  stated  to  him  that  we  held  this  policy  as 
collateral  for  a  loan  and  realized  that  we  had  no  claim  under 
the  policy  as  assigned.  I  asked  him  if  he  would  protect  us, 
or  try  to  protect  us,  to  the  amount  of  our  interests  when  he 
adjusted  the  loss.  This  he  promised  to  do.  After  this  he 
called  on  me  and  made  a  statement  to  the  effect  that  he  would 
be  willing  to  adjust  the  loss  on  a  basis  of  about  the  amount 
of  our  loan  and  suggested  that  I  use  my  influence  with  Sanders 
&  Allen  to  accept  the  same.  '* 

As  premium  on  this  insurance  the  respondents  paid  to  C.  D. 
Thomas  for  appellants  $110,  the  insurance  for  one  year  from 
August  27,  1901,  to  August  27,  1902.  No  part  of  this  pre- 
mium was  ever  returned  to  the  respondents. 

The  plaintiffs  placed  the  adjustment  of  their  loss  in  the 
hands  of  Daniel  Needham,  an  attorney.  He  wrote  to  the  head 
ofiSce,  and  afterwards  corresponded  with  Butler  and  Hewitt, 
the  company's  general  agents  at  San  Francisco,  and  also  with 
J.  H.  McKowen,  the  adjuster  at  Spokane.  This  correspond- 
ence took  place  after  the  fire  and  after  the  adjuster  had 
learned  that  the  plaintiffs  were  not  the  unconditional  owners 
of  the  real  property,  and  that  a  chattel  mortgage  existed 
against  the  personal  property  covered  by  said  policy.  Butler 
and  Hewitt  wrote  Mr.  Needham  on  June  10th,  **"We  have 
written  to  McKowen  on  the  subject  mentioned  by  you  and 
upon  getting  his  reply  will  be  in  a  better  position  to  write 
you  again.**  And  on  July  1st  the  same  parties  wrote  Mr. 
Needham  as  follows:  "We  beg  to  say  that  the  adjustment  con- 
tinues in  the  hands  of  Mr.  J.  H.  McKowen  of  Spokane,  and  we 
think  it  would  be  better  for  you  to  address  him  on  the  sub- 
ject, as  we  have  no  additional  data  from  him  as  to  the  stand- 
ing of  the  loss  claimed  at  this  time."  On  July  16th  Mc- 
Kowen wrote  Mr.  Needham,  among  other  things,  as  follows: 
^*But  my  practice  always  has  been  to  try  to  do  the  right  thing, 
and  if  it  can  be  shown  that  it  would  be  absolutely  right  to 
Idaho,  Vol.  14—47 
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agent  or  representative  shall  have  such  power,  or  be  deemed 
or  held  to  have  waived  such  provision  or  condition  un- 
less sQch  waiver  if  any  shall  be  written  npon  or  attached 
hereto,  nor  shall  any  privilege  or  i>ennission  affecting  the 
insurance  under  this  policy  exist  or  be  claimed  by  the  insured 
unless  so  written  or  attached.  ....  Valid  only  when  counter- 
signed by  the  duly  authorized  agent  of  said  company  at 
^loscow,  Idaho.  Countersigned  at  Moscow,  this  27th  day  of 
August,  190L    John  Moore,  agent,  L  D.  Irving,  manager." 

The  appellant  assigns  eighteen  errors,  many  of  which  were 
decided  upon  the  former  appeal  of  this  case.  Counsel  for 
appeUant,  however,  upon  this  appeal  contends  very  earnestly 
and  forcibly  that,  by  accepting  the  policy  of  insurance  with 
the  provisions  therein,  as  to  title  and  encumbrances,  the  re- 
spondents warranted  such  conditions  to  be  true ;  and,  inasmuch 
as  the  respondents  were  not  the  owners  in  fee  and  uncondi- 
tionally of  the  real  property,  and  because  there  was  an  en- 
cumbrance upon  the  property  insured,  there  was  a  breach  of 
the  conditions  precedent  which  rendered  the  policy  void.    In 
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answer  to  this,  the  respondents  contend  that  there  was  a  waiver 
of  these  conditions  by  the  acceptance  of  the  application  and 
the  writing  of  the  policy  with  full  information  that  the  plain- 
tiffs were  not  the  unconditional  owners  in  fee  of  said  property, 
and  with  knowledge  that  the  same  was  encumbered,  and  by 
the  acts  of  the  company  in  negotiating  a  settlement  and  ad- 
justment of  said  loss. 

In  answer  to  the  question  of  waiver,  appellant  contends 
that  there  can  be  no  waiver  of  any  of  the  conditions  contained 
in  said  policy,  except  such  as  by  the  terms  of  the  policy  may 
be  the  subject  of  agreement  indorsed  or  added  thereto ;  and,  as 
to  such  provisions  and  conditions,  such  of&cer  or  agent  shall 
not  have  such  power,  unless  such  waiver  shall  be  written  upon 
or  attached  to  the  policy. 

It  may  be  conceded-  that  it  was  the  general  rule  of  the  ap- 
pellant company  not  to  require  or  accept  applications  for 
insurance,  and  that  it  wrote  and  delivered  its  policies  upon  the 
inspection  and  judgment  of  its  agent,  without  requiring  any 
written  application  therefor.  In  this  case,  however,  it  ap- 
pears that  the  respondents  applied  to  Thomas,  a  person  en- 
gaged in  the  insurance  business,  for  a  policy  upon  the  prop- 
erty involved;  that  Thomas  was  unable  to  write  such  policy, 
but  took  from  the  respondents  an  application  therefor.  This 
application  was  forwarded  to  Mr.  Moore,  a  legal  agent  of  the 
appellant  in  the  state  of  Idaho.  Mr.  Moore  was  not  ac- 
quainted with  respondents  or  the  property  sought  to  be  in- 
sured, but,  in  response  to  the  application,  he  writes  a  policy 
and  transmits  the  same  to  the  respondents.  This  policy,  in 
most  particulars,  follows  the  statements  found  in  the  applica- 
tion. It  was  the  only  information  which  Mr.  Moore  possessed 
upon  which  he  was  able  to  write  the  policy  in  question. 

The  application  states  the  specific  amount  of  insurance  de- 
sired on  the  building  and  its  description,  the  amount  of  insur- 
ance desired  on  the  engine  and  its  description,  and  the  amount 
of  insurance  desired  on  the  machinery.  The  policy  followed 
this  description  particularly;  also,  the  location  of  the  prop- 
erty. This  application  was  retained  by  the  company,  the 
policy  written  and  delivered  by  reason  of  it,  and  the  insured 
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nerer  advised  that  the  eompany  did  not  receive  applieatioDs, 
or  that  the  application  was  defective  or  insufficient  If  it 
were  the  role  of  the  company,  in  all  cases,  to  not  require  or 
accept  applications,  it  would  have  been  only  fair  and  just 
that  the  company,  after  having  received  the  application,  re- 
tnm  the  same  to  the  applicants  and  inform  them  of  that  fact 
This  the  company  or  its  agent  did  not  do. 

The  contention  that  the  company  never  accepts  written  ap- 
plications does  not  impress  this  court  with  much  force,  in 
view  of  the  acts  of  the  company  in  this  case  and  the  follow- 
ing provision  in  the  policy:  ''If  an  application,  surv^,  plan, 
or  description  of  property  be  referred  to  in  this  policy,  it  shall 
be  a  part  of  this  contract  and  a  warranty  by  the  insured.'' 
If  an  application  is  never  taken,  why  this  provision  f  If  the 
application  is  taken,  then  it  becomes  a  warranty.  If  a  war- 
ranty, then  it  becomes  a  part  of  the  contract.  If  a  part  of 
the  contract,  then  the  conditions  in  the  policy  must  be  oon- 
fstrued  with  the  conditions  in  the  application,  and  effect  given 
to  both,  if  poesibla 

In  this  case,  the  company  writes  the  policy  with  an  applica- 
tion before  it»  which  states  that  the  insured  does  not  own,  in 
fee  simple,  the  title  to  the  ground  upon  which  the  building 
is  situated,  and  also  that  the  insured  makes  no  statement  or 
warranty  whatever  as  to  encumbrances. 

Taking  the  application,  then,  in  connection  with  the  policj, 
we  find  these  two  questions  in  the  application,  to  wit:  ''TThat 
is  your  title  to  ground?"  which  was  answered  as  follows: 
*' Donated  to  milL"  Question:  "Is  the  property  mortgaged! 
How  muchf  to  which  no  answer  was  made.  The  application 
was  received  and  acted  upon  in  this  condition.  If  these  an- 
swers were  insufficient  to  fully  advise  the  company  so  that 
it  could  write  an  insurance  policy  or  accept  the  risk,  it  was  the 
duty  of  the  company  to  require  such  questions  to  be  fully  and 
satisfactorily  answered  before  the  policy  was  written  or  de- 
livered. (Dunbar  v.  Phoenix  Ins.  Co.,  72  Wis.  492,  40  N.  W. 
386.) 

The  issue  of  a  policy  upon  an  application  is  a  waiver  of  aB 
matters  of  sufficiency  of  form  or  disclosures,  called  for  by  the 
questions.     (19  Cyc.  790,  and  the  authorities  there  cited.) 
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The  respondents,  when  they  received  the  policy  from  the 
appellants  on  a  written  application  containing  certain  ques- 
tions, had  a  right  to  presume  that  the  policy  was  in  accord 
with  the  application,  and  that  the  answers  and  disclosures 
made  in  the  application  were  sufficient  to  bring  them  the 
insurance  desired,  and  they  were  not  required  to  return  the 
policy  because  of  conditions  in  it  which  might  seem  to  be  in 
conflict  with  the  application.  (McElroy  v.  British-American 
Assur.  Co,,  94  Fed.  990,  36  C.  C.  A.  615.) 

After  writing  the  policy,  based  upon  an  application  contain- 
ing inquiries  to  which  answer  has  been  made  by  the  applicant, 
the  company  will  not  be  permitted  to  claim  that  the  condi* 
tions  in  the  policy  conflict  with  the  answers  in  the  applica- 
tion, and  thereby  work  a  breach  of  the  conditions  of  said 
policy.  An  insurance  company,  with  knowledge  of  the  then 
existing  breach  of  a  condition  precedent,  cannot  accept  the 
premium  and  issue  a  policy  pretending  to  insure,  but  which 
would  be  avoided  after  a  loss,  by  reliance  upon  such  a  breach 
of  condition :  as  to  do  so  would  be  to  perpetrate  a  fraud  upon 
the  insured.  (19  Cyc.  790;  Davis  v.  Phoenix  Ins,  Co.,  Ill 
Cal.  409,  43  Pac.  1115.) 

Mr.  Moore,  the  legally  appointed  agent  of  the  appellant 
company,  was  informed  by  this  application  that  the  respond- 
ents were  not  the  owners  in  fee  of  said  property;  and,  as  to 
encumbrances,  that  they  made  no  representation  with  refer- 
ence thereto ;  and  the  record  fully  discloses  that  Mr.  Thomas, 
who  received  said  application,  was  fully  advised  by  the  re- 
spondents both  as  to  title  and  encumbrances.  The  authori- 
ties, as  we  understand  them,  fully  sustain  the  proposition  that 
the  company  will  be  estopped  from  asserting  the  invalidity 
of  its  policy,  because  of  violations  of  conditions  precedent,  if 
such  alleged  violations  were  known  by  the  company  at  the  time 
of  its  issue.  {McElroy  v.  British-American  Assur.  Co.,  94 
Fed.  990,  36  C.  C.  A.  615 ;  Mesterman  v.  Home  Mut.  Ins.  Co., 
5  Wash.  524,  34  Am.  St.  Rep.  877,  32  Pac.  458;  Wood  on 
Insurance,  sec.  406;  Beeie  v.  Ohio  Farmers^  Ins.  Co.,  93  Mich. 
514,  32  Am.  St.  Rep.  519,  53  N.  W.  818,  18  L.  R.  A.  481; 
Wood  V.  American  Fire  Ins.  Co.,  149  N.  Y.  382,  52  Am.  St. 
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Rep.  733,  44  N.  E.  80 ;  Robbins  v.  Springfield  Fire  etc.  Ins.  Co., 
149  N.  T.  477,  44  N.  E.  159;  Cooley,  Briefs  on  Insurance,  vol 
3,  p.  2524.) 

Appellant,  however,  contends  that  any  knowledge  obtained 
or  possessed  by  Thomas  cannot  be  imputed  to  the  appellant, 
for  the  reason  that  Thomas  was  not  its  agent  in  eflEecting  the 
insurance.  We  understand  the  rule  of  law,  however,  to  be 
that  the  acceptance  and  approval  by  the  company  of  the  acts 
of  another  in  behalf  of  the  company,  constitute  a  recognized 
agency.  In  this  case,  Thomas  took  the  application ;  he  wrote 
the  answers  to  the  questions  in  relation  to  the  risk  upon  the 
information  obtained  from  respondents;  he  transmitted  the 
application  to  the  agent  of  the  appellant;  he  received  the 
premium  and  paid  it  over  to  the  company;  he  received  one- 
half  of  the  conunissions,  and  the  company  ratified  his  acts 
by  accepting  said  application  and  the  information  contained 
therein. 

"Where  one,  without  objection,  suffers  another  to  do  acts 
which  proceed  upon  the  ground  of  authority  from  him,  or 
by  his  conduct  adopts  and  sanctions  such  acts  after  they  are 
done,  he  will  be  bound,  although  no  previous  authority  exist, 
in  all  respects,  as  if  the  requisite  power  had  been  given  in  the 
most  formal  manner.  If  he  has  justified  the  belief  of  a  third 
party  that  the  person  assuming  to  be  his  agent  was  authorized 
to  do  what  was  done,  it  is  no  answer  for  him  to  say  that  no 
authority  had  been  given,  or  that  it  did  not  reach  so  far, 
and  that  the  third  party  had  acted  under  a  mistaken  condu- 
bion.  He  is  estopped  to  take  refuge  in  such  a  defense." 
{Bronson's  Exr.  v,  Chappel,  12  Wall.  681,  20  L.  ed.  436; 
tamberton  v.  Connecticut  Fire  Ins,  Co.,  39  Minn.  129,  39 
N.  W.  76,  1  L.  R.  A.  222 ;  Abraham  v.  North  German  Ins.  Co., 
40  Fed.  717 ;  McElroy  v.  British-American  Assur.  Co.,  94  Fed. 
990.) 

**An  agent  who  solicits  the  insurance,  takes  the  application, 
receives  the  premium,  and  delivers  the  policy,  may,  in  our 
opinion,  by  his  conduct  or  acts,  bind  his  company  by  way  of 
waiver  of  a  forfeiture  on  account  of  additional  insurance,  in 
the  absence  of  knowledge  upon  the  part  of  the  assured  that 
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his  powers  in  this  respect  had  been  restricted.  This  being 
80,  it  follows  that  the  knowledge  of  the  agent,  under  such 
circumstances,  is  to  be  imputed  to  the  company."  (McElroy 
V.  British-American  Assur.  Co.,  94  Fed.  990,  36  C.  C.  A.  615; 
Insurance  Co.  v.  Spiers,  87  Ky.  285,  8  S.  W.  453.) 

The  case  of  Continental  Ins.  Co.  v.  Pearce,  39  Kan.  396,  7 
Am.  St.  Rep.  557,  18  Pac.  291,  involved  the  identical  ques- 
tion contended  for  here,  and  the  court  says : 

**The  company  did  make  him  [Beals]  its  solicitor,  and  it 
must  be  presumed  that  he  was  given  full  power  to  take  ap- 
plications and  give  such  information  to  the  company  as  he 
might  obtain  either  from  the  applicant  or  from  other  sources. 
For  this  purpose,  at  least,  he  was  the  agent  of  the  company 
with  full  power ;  and  if  he  wrote  down  false  statements  after 
he  had  been  truthfully  informed  by  the  applicant  and  after 
a  personal  inspection  of  the  premises,  the  assured  should  not 

suffer  for  his  misrepresentations We  are  of  the  opinion 

that  after  the  defendant  had  received  the  premium  of  the 
plaintiff,  and  issued  him  a  policy,  that  it  was  estopped  from 
denying  the  truth  of  the  statement  filled  in  by  its  own  agent 
in  the  application  of  plaintiff.  The  knowledge  that  Beals 
possessed  was,  for  the  purposes  of  this  action,  the  knowledge 
of  the  company.  He  was  acting  as  its  agent,  and  it  was  his 
especial  duty  to  ascertain  the  actual  facts  about  the  risk,  as  the 
company  made  him  its  agent  for  that  purpose 

'^The  current  of  the  later  authorities  seems  to  be  that  the 
agent  who  takes  the  application  and  obtains  the  policy  must 
be  regarded  for  those  purposes  as  having  full  power  to  act 
for  and  bind  the  company,  and  after  having  received  money 
from  the  insured,  it  cannot  be  heard  to  say  that  the  state- 
ments in  the  application  were  false  when  there  was  no  fraud 
or  attempt  to  deceive  and  misrepresent  on  the  part  of  the 
assured." 

So  we  think,  in  this  case,  by  accepting  the  application  from 
Thomas,  and  receiving  the  premium  for  the  policy  from  the 
respondents  through  Thomas,  the  company  thereby  made 
Thomas  its  agent  for  the  purpose  of  receiving  applications  for 
insurance,  and  is  bound  by  his  acts,  and  that  his  knowledge  of 
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the  risk  must  be  imputed  to  the  company.  The  acts  of  Thomas 
elearly  establish  the  fact  that  he  was  the  agent  of  the  com- 
pany in  accepting  the  application  of  the  respondents  for  in* 
snrance,  and  that  his  knowledge  of  the  condition  of  the  risk 
18  the  knowledge  of  the  company.  (Fidelity  &  Casualty  Co, 
V.  Egbert,  84  Fed.  644,  55  U.  S.  App.  200,  28  C.  C.  A.  281^ 
Insurance  Co.  v.  WUkinson,  13  Wall.  222,  20  L.  ed.  617; 
Pitney  v.  Cflen's  Falls  Ins.  Co.,  65  N.  Y.  6;  Giddings  v. 
Phoenix  Ins.  Co.,  90  Mo.  272,  2  S.  W.  139;  Germania  Ins.  Co, 
V.  Wing  field,  22  Ky.  Law  Rep.  455,  57  S.  W.  456;  Manchester 
Assur.  Co.  V.  E.  V.  DoweU  Co.,  25  Ky.  Law  Rep.  2240,  80  S. 
W.  207;  Continental  Ins.  Co.  v.  Buckman,  127  111.  364,  11 
Am.  St.  Rep.  121,  20  N.  B.  77;  22  Cyc.  1427;  Gibson  v.  (Jer- 
man-American  Town  Mut.  Ins.  Co.,  85  Mo.  App.  41;  Bed 
V.  Park  Fire  Ins.  Co.,  16  Wis.  257,  82  Am.  Dec.  719;  Oish  v. 
Insurance  Co.  N.  A.,  16  Okl.  59,  87  Pac.  869.) 

Counsel  for  appellant,  however,  argues  that  to  recognize 
Thomas  as  the  agent  of  the  appellant  would  do  violence  to  the 
conditions  of  the  policy.  The  argument  of  counsel,  however, 
overlooks  the  fact  that  the  company  intended  and  did,  in  fact, 
waive  these  conditions  by  accepting  an  application  from  one 
who  was  not  authorized  in  writing  as  the  agent,  and  writing 
and  delivering  a  policy  upon  said  application,  and  receiving 
and  retaining  the  premium  therefor.  Such  acts  constitute  a 
waiver  of  these  provisions  and  estop  the  company  from  con- 
tending that  such  conditions  have  been  violated.  {Wood  v, 
American  Fire  Ins.  Co.,  149  N.  Y.  382,  52  Am.  St.  Rep.  733, 
44  N.  E.  80 ;  Robhins  v.  Springfield  Fire  etc.  Ins.  Co.,  149  N.  Y. 
477,  44  N.  E.  159;  Westchester  Fire  Ins.  Co.  v.  Earie,  33 
Mich.  144;  Phoenix  Ins.  Co.  v.  Spiers,  87  Ky.  285,  8  S.  W.  453; 
Phoenix  Ins.  Co.  v.  Warttemberg,  79  Fed.  245,  24  C.  C.  A. 
547 ;  McElroy  v.  British-American  Assur.  Co.,  94  Fed.  99(J,  36 
C.  C.  A.  615.)  But  counsel  for  appellant  contends  that  if 
the  terms  and  conditions  of  the  policy  were  satisfactory  to 
the  plaintiffs,  and  they  accepted  it,  there  was  a  contract  be- 
tween the  parties,  but  only  according  to  the  language  of  the 
policy;  and  that  if  the  terms  and  conditions  were  not  satis- 
factory to  the  plaintiffs,  and  they  did  not  accept  it,  there  was 
no  contract  of  insurance.    If,  however,  they  accepted  the 


Digitized  by 


Google 


May,  1908.]     Allen  v.  Phoenix  Assurancb  Co.  745 

Opinion  of  the  Court — Stewart,  J. 

policy,  they  accepted  it  entire,  and  could  not  accept  a  part 
and  reject  the  balance. 

This  contention  may  be  conceded,  but  the  terms  of  the  con- 
tract are  not  to  be  determined  by  the  policy  alone;  but  the 
application  may  be  considered,  where  an  application  is  taken, 
as  well  as  oral  testimony  received.  If  an  application  is  made 
and  contains  certain  answers  to  questions  therein  propounded, 
and  the  omission  to  answer  other  questions,  and  the  policy 
is  written,  based  upon  that  application,  and  is  the  only  in- 
formation the  insurer  has,  it  becomes  a  part  of  the  contract 
and  the  insurer  is  bound  by  the  provisions  and  conditions  of 
such  application  to  the  same  extent  and  with  the  same  effect 
as  is  the  insured  by  the  terms  and  conditions  of  the  pplicy; 
and  in  determining  what  the  contract  is  between  the  parties, 
the  application  will  be  examined  in  connection  with  the  policy, 
and  the  conditions  and  the  provisions  of  both  construed  to- 
gether. 

But  there  is  other  and  further  evidence  of  a  waiver  of  the 
conditions  in  said  policy  after  the  fire  occurred,  in  the  efforts 
to  adjust  said  loss,  and  the  correspondence  in  relation  thereto. 
Up  to  the  time  this  action  was  instituted,  the  appellant  herein 
treated  the  policy  as  a  legal  contract  and  continued  in  an 
effort  to  compromise  and  adjust  the  loss.  Not  only  that,  but 
after  the  company  discovered,  as  it  now  claims,  that  the  policy 
was  void  from  its  inception,  it  at  no  time  offered  to  return  the 
premium  received  therefor.  Even  after  this  suit  was  insti- 
tuted the  company  did  not  bring  into  court  or  tender  to  the 
respondents  the  premium.  We  do  not  believe  that  an  insur- 
ance company  should  be  permitted  to  retain  the  premium  re- 
ceived for  a  valid  contract  of  insurance,  and  at  the  same  time 
repudiate  said  contract  and  maintain  that  the  same  was  not 
a  contract  of  insurance.  If  the  policy  did  not  insure  the 
respondents,  and  the  appellant  was  under  no  obligation  to 
pay  the  respondents  for  any  loss,  then  the  company  received 
and  retained  the  premium  without  rendering  any  considera- 
tion therefor.  Even  though  it  be  conceded  that  the  contract 
of  insurance  was  invalid  by  reason  of  a  breach  of  conditions 
precedent,  yet  it  was  the  duty  of  the  company,  upon  its  dis- 
covering said  breach,  in  order  to  maintain  its  position  that 
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there  was  no  contract,  to  have  retunied  the  pranhun  leeeiTed 
therefor.  T  Clement  on  Fiie  Insonmeey  428,  and  the  authori- 
ties there  cited.) 

^IcKovren  was  the  adjuster,  and  as  such  had  authority  to 
adjust  and  settle  the  loss.  To  adjust  an  unliquidated  claim 
is  to  determine  what  is  due:  to  settle;  ascertain.  To  adjust 
a  loss  is  to  ascertain  and  determine.  {McCormick  Harvesting 
Machine  Co.  v.  Brower,  88  Iowa,  607,  55  N.  W.  537;  Warder 
V,  Robertson,  75  Iowa,  585,  39  N.  W.  905;  Stevens  v.  Citizens' 
Ins.  Co.  69  Iowa,  658,29  N.  W.  769;  Brown  v.  State  Ins.  Co., 
74  Iowa,  428,  7  Am.  St.  Bep.  495,  38  N.  W.  135;  Searle  v. 
Dwelling-house  Ins.  Co.,  152  Mass.  263,  25  N.  E.  290 ;  Dtt-eZZtn^- 
kause  Ins.  Co.  v.  DowdaU,  159  IlL  179,  42  N.  B.  606;  Hartford 
Life  etc.  Ins.  Co.  v.  Hay  den,  90  Ky.  39,  13  S.  W.  585; 
Schlesinger  v.  Columbian  Fire  Ins.  Co.,  37  App.  Div.  531,  56 
N.  Y.  Supp.  37 ;  1  Am.  &  Eng.  Enc,  2d  ed.,  641 ;  Ruthven  v. 
American  Fire  Ins.  Co.,  102  Iowa,  550,  71  N.  W.  574.) 

Whatever  knowledge  McKowen  obtained  within  the  scope 
of  his  authority  in  adjusting  the  loss,  as  to  a  breach  of  con- 
ditions precedent,  was  the  knowledge  of  the  company,  and  the 
knowledge  thus  obtained  that  the  plaintiffs  were  not  the  un- 
conditional owners  in  fee  of  the  property,  and  that  such  prop- 
erty was  encumbered,  will  be  imputed  to  the  company,  and  a 
recognition  on  its  part  of  the  validity  of  the  contract  of  in- 
surance after  such  knowledge  is  obtained,  and  a  retention  of 
the  premium  without  offer  to  return  it,  amounts  to  a  waiver  of 
such  breach  of  condition. 

It  is  also  claimed  by  counsel  for  respondents  that,  under 
the  provisions  of  the  policy,  a  waiver  to  be  effectual  must  be 
indorsed  in  writing  upon  the  policy  by  an  agent  who  had  the 
authority  to  do  so,  and  as  the  waiver  was  not  so  indorsed  in 
this  case,  none  can  be  shown.  This  provision  was  inserted 
in  the  policy  by  the  company  as  one  of  many  conditions  re- 
quired by  the  company,  and,  like  any  other  condition,  can 
be  waived  or  changed  by  the  company  and  the  insured.  (3fc- 
Elroy  V.  British -American  Assur.  Co.,  94  Fed.  990,  36  C-  C.  A 
615.) 

As  was  said  in  the  case  of  Lamberton  v.  Connecticut  Fire 
Ins.  Co.,  39  Minn.  129, 39  N.  W.  76, 1  L.  E.  A.  222; 
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**A  contracting  party  cannot  so  tie  his  own  hands,  so  re- 
strict his  own  legal  capacity  for  future  action,  that  he  has 
not  the  power,  even  with  the  assent  of  the  other  party,  to  bind 
or  obligate  himself  by  his  further  action  or  agreement  con- 
trary to  the  terms  of  the  written  contract." 

In  the  case  of  Famham  v.  Phoenix  Ins,  Co,,  83  Cal.  246, 
17  Am.  St.  Rep.  233,  23  Pac.  869,  the  court  says: 

**It  is  also  well  settled  that  an  insurance  company  cannot 
so  limit  its  capacity  to  contract  by  general  stipulations 
against  waiver  of  conditions,  or  that  its  contracts  or  waivers 
must  be  in  writing,  that  it  cannot  by  its  own  agents  make 
an  oral  contract  or  an  oral  waiver  not  forbidden  by  the  statute 
of  frauds."  {Robinson  v.  Berkey,  100  Iowa,  136,  62  Am.  St 
Rep.  549,  69  N.  W.  434;  Peterson  v.  Walter  A.  Wood  etc.  Ma- 
chine Co,,  97  Iowa,  148,  59  Am.  St.  Rep.  399,  66  N.  W.  96; 
Osborne  v.  Backer,  81  Iowa,  375,  47  N.  W.  70;  Reiner  v. 
Dwelling-house  Ins.  Co,,  74  Wis.  89,  42  N.  W.  208;  Dick  v. 
Merchants'  Ins.  Co,,  92  Wis.  46,  65  N.  W.  842;  Westchester 
Fire  Ins,  Co.  v.  Earle,  33  Mich.  143 ;  Berry  v.  American  Cent. 
Ins,  Co.,  132  N.  Y.  49,  28  Am.  St.  Rep.  548,  30  N.  E.  254; 
Phoenix  Ins,  Co.  v.  Bowdre,  67  Miss.  620, 19  Am.  St.  Rep.  326, 
7  South.  596.) 

We  think  this  doctrine  is  supported  not  only  by  the  au- 
thorities but  by  reason.  If  a  company  can  waive  the  condi- 
tions in  a  written  policy  as  to  the  warranties,  it  would  seem 
to  follow  that  it  could  also  waive  a  condition  requiring  such 
waiver  to  be  indorsed  upon  the  policy  in  writing.  This  pro- 
vision, as  to  requiring  a  waiver  to  be  indorsed  on  the  policy 
in  writing,  is  a  condition  for  the  benefit  of  the  company,  and 
we  think  there  can  be  no  doubt  that  a  party  to  a  contract 
may  waive  a  stipulation  or  condition  made  in  its  favor. 
(Ruthven  v.  American  Fire  Ins.  Co.,  102  Iowa,  550,  71  N.  W. 
574;  Orient  Ins,  Co.  v.  McKnight,  167  111.  190,  64  N.  E.  339; 
Benjamin  v.  Palatine  Ins.  Co.,  80  App.  Div.  260,  80  N.  T. 
Supp.  256;  Thompson  v.  Traders*  Ins.  Co.,  169  Mo.  12,  68 
S.  W.  889 ;  Clement  on  Fire  Insurance,  416 ;  Home  Mut.  Ins. 
Co,  V.  Nichols  (Tex.  Civ.  App.),  72  S.  W.  440.) 

The  case  of  Iverson  v.  Metropolitan  Life  Ins.  Co.,  151  Cal. 
746,  91  Pac.  609,  and  many  cases  cited  and  relied  upon  bj 
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appellant,  are  dearly  distinguishable  from  the  case  tinder 
consideration.  In  tha#  case,  the  applicant  made  a  false 
answer.  In  the  case  at  bar  such  is  not  the  case.  In  that 
case  the  soliciting  agent  knew  the  answer  was  false  and  that 
the  answer  covered  up  such  falsity,  and  gave  no  informa- 
tion to  the  company  that  it  was  false.  The  very  reverse  is 
true  in  this  case.  In  that  case  the  answer  was  full  and  com- 
plete. In  this  case  one  answer  is  meaningless  and  the  other 
inquiry  not  answered.  In  that  case  the  company  acted  on  the 
truth  of  the  answer.  In  this  case  the  company  knew  the 
questions  were  not  answered.  In  that  case  the  applicant 
warranted  that  if  any  answer  be  false  the  policy  would  be 
void.  Not  so  here.  The  company  wrote  the  policy  with  full 
information  before  it.  In  that  case  the  court  held  that  mere 
knowledge  of  the  agent  would  not  bind  the  company  and  did 
not  amount  to  a  waiver.  Here  we  have  knowledge  and  acts  of 
the  company  clearly  showing  the  waiver.  In  that  case,  to 
have  sustained  the  contention  of  waiver  would  have  been  a 
fraud  upon  the  company.  In  this  case,  to  repudiate  the  acts 
constituting  a  waiver  would  be  a  fraud  upon  the  insured. 

This  class  of  cases  is  clearly  distinguishable,  both  upon  the 
facts  and  principle,  from  the  case  at  bar. 

The  discussion  herein  necessarily  includes  the  right  to 
introduce  oral  testimony  to  prove  a  waiver.  {Fireman's  Fund 
Ins.  Co.  V.  Norwood,  69  Fed.  71,  16  C.  C.  A.  136;  Association 
V.  Wickman,  141  U.  S.  564,  12  Sup.  Ct.  84,  35  L.  ed.  860; 
Insurance  Co.  v.  Pearce,  39  Kan.  396,  7  Am.  St.  Rep.  557, 
18  Pac.  291;  Pechner  v.  Phoenix  Ins.  Co.,  65  N.  T.  195.) 

We  have  carefully  considered  this  case,  and  believe  that 
this  discussion  disposes  of  all  questions  presented  by  the  ap- 
peal, except  such  as  were  considered  and  finally  decided  in  the 
former  appeal  in  this  case.  We  find  no  error  in  the  record 
and  the  judgment  is  affirmed.    Costs  awarded  to  respondents. 

Ailshie,  C.  J.,  concurs ;  SulUvan,  J.,  did  not  sit  at  the  hear* 
ing. 
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(May  9,  1908.) 

.VILLAGE    OF    SANDPOINT,    Appellant,    v.    WILLIAM 
DOYLE,  Respondent. 

[95  Pac.  945.] 

Mttnicipal  Law— Bridges  and  Highways — Right  of  Abutting  Prop- 
XBTT  Owners — Bight  of  Ingress  and  Egress. 

1.  Under  section  850  of  the  Revised  Statutes  of  this  state,  a 
bridge  is  a  highway  and  subject  to  the  laws  applicable  to  high- 
ways. 

2.  Every  property  owner  having  a  lot  abutting  on  a  street  or 
highway  has  a  special  and  peculiar  right  in  that  particular  street 
or  highway  not  common  to  other  citizens,  and  such  right  is  a  prop- 
erty right  appurtenant  to  his  lot,  and  furnishes  and  affords  him 
the  means  of  getting  to  and  from  his  property  and  thereby  enjoy- 
ing the  common  right  of  all  the  streets  and  highways  in  common 
with  the  community  in  general. 

3.  The  owner  of  a  lot  abutting  on  a  street  or  highway  has  the 
right  of  ingress  and  egress,  and  for  the  protection  of  such  right 
has  his  cause  of  action,  and  for  a  municipality  to  prohibit  and  for- 
bid him  exercising  his  right  to  go  to  and  from  his  property  over 
and  by  way  of  such  street,  and  to  employ  the  means  necessary  to 
reach  the  street,  would  be  to  take  hie  property  without  due  process 
of  law. 

4.  A  municipality  has  a  right  to  establish  its  grades  and  to  fill 
in  or  bridge  or  plank  its  street  and  right  of  way  so  as  to  raise 
the  surface  to  such  grade,  but  by  doing  so  it  cannot  preclude  the 
abutting  property  owner  from  employing  and  using  mxeh  reason- 
able means  or  making  such  reasonable  improvements  as  may  be  nee- 
essary  to  enable  him  to  go  from  his  property  to  the  street  and 
exercise  and  enjoy  the  right  of  ingress  and  egress. 

5.  Where  a  municipality  constructs  a  bridge  450  feet  long  across 
a  small  stream  25  feet  wide  and  the  adjacent  ravine  or  depression 
in  the  natural  surface  of  the  ground,  and  such  bridge  Is  a  height 
of  20  feet  from  the  ground  at  the  place  where  it  passes  an  abutting 
property  owner's  lot:  Held,  that  it  is  without  the  power  and  au- 
thority to  unqualifiedly  prohibit  and  deny  the  property  owner  the 
right  to  erect  a  platform  on  his  own  lot  to  such  height  as  to  en- 
able him  to  go  from  his  building  to  the  bridge  and  to  connect  such 
platform  with  the  bridge  by  proper  and  substantial  railings,  and  by 
such  means  and  in  such  manner  exercise  the  right  of  ingress  and 
egress. 

(Syllabus  by  the  court.) 
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Argument  for  Appellant. 

APPEAL  from  the  District  Court  of  the  First  Judicial 
District  for  the  County  of  Bonner.  Hon.  W.  W.  Woods, 
Judge. 

Action  by  the  plaintiff  to  enjoin  and  restrain  defendant 
from  constructing  and  maintaining  a  certain  building  and 
platform  on  his  property  adjacent  to  plaintiff's  bridge. 
Judgment  for  defendant  and  plaintiff  appeals.    Affirmed, 

John  A.  Steinlein,  and  Ghas.  L.  Heitman,  for  Appellant. 

A  bridge  is  a  highway.  It  is  the  duty  of  the  municipality 
to  keep  in  safe  repair  all  bridges  within  its  corporate  limits. 
Any  negligence  in  this  regard  by  the  municipality  would  ren- 
der it  liable  for  any  damage  that  might  be  caused  thereby. 
(City  of  Topeka  v.  Hempstead,  58  Kan.  328,  49  Pac.  87; 
Mischke  v.  City  of  Seattle,  26  Wash.  616,  67  Pac.  357.) 

The  use  of  a  street,  highway  or  bridge  by  an  individual 
simply  for  his  own  convenience  and  acconmiodation,  unac- 
companied by  public  uses,  is  unauthorized,  and  essentially 
a  nuisance,  making  not  only  the  individual  maintaining  snch 
nuisance  liable,  but  the  municipality  also.  {Mischke  v.  City 
of  Seattle,  supra.) 

A  municipality,  charged  with  the  duty  of  maintaining  and 
keeping  in  repair  streets  and  highways,  cannot  grant  the  nse 
of  any  part  thereof  for  private  purposes.  There  is  no  such 
thing  as  a  rightful,  private,  permanent  use  of  public  high- 
ways.    {State  V.  Berdetta,  73  Ind.  185,  38  Am,  Rep.  123.) 

The  bridge  in  question  is  joined  at  both  ends  by  a  street 
which  is  a  public  highway,  and  by  the  terms  of  our  statute  is 
50  feet  wide.  The  public  is  entitled  to  the  entire  width  of  the 
street,  including  the  bridge,  and  any  addition  to  the  bridge 
that  may  become  necessary  by  reason  of  increased  traffic.  (1 
Addison  on  Torts,  328,  sec.  313;  2  Dillon's  Mun.  Corp.,  sec. 
780,  note,  and  cases  cited;  Oiffen  v.  Lewiston,  6  Ida.  231, 
55  Pac.  545.) 

The  trial  court  did  not  see  or  hear  any  of  the  witnesses, 
and  therefore  the  appellate  court  is  in  as  favorable  position 
for  judging  of  the  truth  of  the  witnesses  and  the  weight 
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of  the  evidence  as  the  trial  judge,  and  will  consider  the  same 
as  if  originally  heard  in  the  appellate  court  {Roby  v.  Boby, 
10  Ida.  139,  77  Pac.  213.) 

W.  C.  Jones,  for  Respondent. 

Where  the  structure  is  in  itself  lawful  and  is  being  used 
in  a  lawful  way,  the  municipality  has  no  right  whatever 
to  interfere  with  its  uses.  (Wood  on  Nuisances,  2d  ed.,  p. 
803;  Brown  v.  Ferkins,  78  Mass.  89;  State  v.  Paul,  5  R.  I. 
185.) 

Every  public  bridge  is  a  public  highway,  which  all  mem- 
bers of  the  community  are  entitled  to  use  on  equal  terms, 
and  all  owners  of  abutting  property  are  entitled  to  iaccess  to 
it  as  fully  as  they  are  entitled  to  access  to  any  other  part 
of  the  highway  of  which  it  constitutes  a  part.  (Sec.  27, 
Elliott  on  Roads  and  Streets,  2d  ed. ;  ata;te  v.  Wood  Co,,  72 
Wis.  629,  40  N.  W.  381 ;  Farker  v.  Boston  &  Maine  R.  R.  Co,, 
3  Cush.  107,  50  Am.  Dec.  709 ;  Commonwealth  v.  Cent.  Bridge 
Co,,  12  Cush.  242-244;  Rusch  v.  Davenport,  6  Iowa,  443; 
Washer  v.  Bvllitt  Co.,  110  U.  S.  558-564,  4  Sup.  Ct.  249, 
28  L.  ed.  249 ;  Willis  v.  Winona,  59  Minn.  27,  60  N.  W.  814, 
26  L.  R.  A.  142;  Waldron  v.  Marsh,  5  Cal.  120.) 

Every  owner  of  property  abutting  upon  a  public  highway 
has  an  absolute  right  of  access  to  the  highway,  of  which  he 
cannot  be  deprived  any  more  than  he  can  be  deprived  of  the 
abutting  property  itself,  except  by  due  process  of  law  and 
on  just  compensation.  (Elliott  on  Roads  and  Streets,  2d  ed., 
sees.  695,  696 ;  Brakken  v.  Minneapolis  etc.  R.  R.  Co.,  29  Minn. 
41,  11  N.  W.  124;  Cincinnati  etc.  Street  Ry.  Co.  v.  Cummins^ 
ville,  14  Ohio  St.  523;  Venard  v.  Cross,  8  Kan.  255,  256; 
Lostutter  v.  Aurora,  126  Ind.  436,  26  N.  E.  184,  12  L.  R.  A. 
259;  Broome  v.  New  York  etc.  Tel.  Co.,  42  N.  J.  Eq.  141,  7 
Atl.  851.) 

To  prevent  one  erecting  a  lawful  structure  on  his  own  land 
is  a  taking  of  property.  {Pumpelly  v.  Oreen  Bay  Co.,  13 
Wall.  166,  20  L.  ed.  557.) 

AILSHIE,  C.  J. — This  action  was  originally  commenced  in 
1903  by  the  village  of  Sandpoint  against  the  defendant  Doyle, 
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charging  him  with  constructing  a  building  for  the  purpose 
of  running  and  conducting  a  saloon  business  and  in  cutting 
the  rails  of  a  certain  bridge  across  Sand  creek  and  connecting 
his  building  therewith.  The  plaintiff  charged  defendant  with 
certain,  acts  committed  and  others  threatened  which  would 
amount  to  a  nuisance,  and  asked  that  he  be  restrained  and 
enjoined  from  the  further  commission  of  such  acts.  A  de- 
murrer was  sustained  to  the  complaint  and  an  appeal  was 
taken  to  this  court,  and  the  judgment  of  the  lower  court  was 
reversed.  (Village  of  Sandpoint  v.  Doyle,  11  Ida.  642,  83 
Pac.  598,  4  L.  R.  A.,  N.  S.,  810.)  The  cause  was  remanded 
with  direction  to  the  lower  court  to  overrule  the  demurrer 
and  take  such  further  proceedings  as  might  be  consistent 
with  the  views  expressed  in  the  opinion.  The  cause  was  tried 
in  the  district  court  and  findings  of  fact  and  conclusions  of 
law  and  judgment  were  made  and  entered  in  favor  of  the 
village  and  against  the  defendant,  restraining  and  enjoining 
the  defendant  as  prayed  for  in  the  complaint.  The  de- 
fendant prepared  and  served  his  statement  and  bill  of  ex- 
ceptions and  had  the  same  settled,  and  thereupon  moved 
for  a  new  trial,  and  his  motion  was  granted  and  a  new  trial 
was  ordered.  The  case  thereafter  came  on  for  a  new  trial  and 
upon  stipulation  of  the  attorneys  for  the  respective  parties 
the  case  was  submitted  to  the  trial  judge  upon  the  evidence 
that  had  been  taken  on  the  previous  trial  and  no  witnesses 
testified  upon  the  latter  trial.  The  case  was  submitted  and 
taken  under  advisement  by  the  court  and  thereafter  findings 
of  fact  and  conclusions  of  law  were  made  and  filed  and  judg- 
ment was  rendered  and  entered  in  favor  of  the  defendant 
and  against  the  plaintiff,  and  this  appeal  is  from  the  judg- 
ment. 

It  is  necessary  to  observe  here  that  the  first  trial  took  place 
before  the  Hon.  B.  T.  Morgan,  who  was  then  presiding  judge 
of  the  first  judicial  district,  and  a  new  trial  was  granted  by 
him.  Before  the  case  came  on  for  a  new  trial,  Hon.  W.  W. 
Woods  succeeded  to  the  o£Sce  of  judge  of  the  first  judicial 
district  and  accordingly  tried  the  case  on  retrial.  Judge 
Woods,  therefore,  did  not  see  the  witnesses  or  hear  them 
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testify,  and  the  entire  case  was  made,  so  far  as  he  was  con- 
cerned, upon  a  paper  record.  Under  such  circumstances  this 
court  must  examine  the  evidence  and  weigh  the  same  in  all 
respects  as  if  the  case  had  never  been  tried  before,  and  will 
consider  the  evidence  the  same  as  if  the  case  were  being 
originally  heard  in  this  court.  {Roby  v.  Bohy,  10  Ida.  139, 
77  Pac.  213;  Morrow  v.  Mathew,  10  Ida.  433,  79  Pac.  196; 
Stoneburner  v.  Stoneburner,  11  Ida.  607,  83  Pac.  938;  Van 
Camp  V.  Emery,  13  Ida.  202,  89  Pac.  752.) 

It  appears  from  the  evidence  that  the  bridge  in  question 
is  about  sixteen  feet  wide  or  14^  in  the  clear,  and  that  it 
crosses  what  is  known  as  Sand  creek,  and  that  the  street  at 
each  end  of  the  bridge  is  50  feet  in  width,  and  the  street 
over  which  the  bridge  is  erected  is  the  street  connecting  Rail- 
road street  with  First  street  in  the  village  of  Sandpoint. 
This  bridge  is  450  feet  long  and  varies  from  a  height  of  27 
feet  at  the  deepest  place  in  the  canyon  or  stream  down  to  a 
point  at  each  side  of  the  canyon  at  which  the  bridge  meets 
the  ground.  It  is  a  wooden  bridge,  with  posts  and  handrails 
on  each  side  to  protect  pedestrians,  vehicles  and  animals  from 
running  or  falling  off  the  bridge.  The  stream  is  only  about 
25  feet  wide,  and  at  low  water  is  only  about  6  inches  deep, 
but  when  the  high  waters  come  the  stream  is  sometimes  as 
much  as  300  feet  wide  and  15  feet  deep  at  the  center  of  the 
stream.  The  defendant  Doyle  owns  a  lot  situated  within  the 
depression  or  canyon  between  the  main  channel  of  the  stream 
and  the  end  of  the  bridge.  The  water  seldom  overflows  his 
lot.  The  easement  or  right  of  way  for  a  street  in  front  of 
Doyle's  lot  appears  to  be  50  feet  in  width,  but  when  plain- 
tiff constructed  its  bridge  it  built  the  bridge  on  the  side  of 
the  street  next  to  Doyle's  lot  and  immediately  along  and 
contiguous  to  the  front  of  the  lot,  so  that  no  space  was  left 
between  the  side  of  the  bridge  and  the  defendant's  lot.  This 
bridge  has  been  constructed  for  some  six  or  eight  years. 
Doyle  commenced  the  construction  of  his  building,  erecting 
it  on  substantial  posts,  well  braced,  and  in  doing  so  it  became 
necessary  for  him  to  cut  the  railing  on  the  side  of  the  bridge 
next  to  his  property.  He  constructed  his  building  so  as  to 
Idaho,  VoL  14—48 
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m&ke  the  floor  on  a  level  with  the  bridge,  setting  the  build- 
ing back  some  12  feet  from  the  bridge.  He  constructed  a  safe 
and  substantial  platform  in  front  of  his  building  and  be< 
tween  the  building  and  the  bridge  and  placed  posts  and  rails 
around  it  so  as  to  protect  persons  from  falling  off.  The 
rails  placed  around  the  platform  appear  to  be  as  substantial 
and  safe  in  every  respect  as  those  placed  around  the  bridge 
by  the  village.  Doyle  appears  to  have  erected  this  building 
for  the  purpose  of  conducting  a  saloon,  and  so  declared  his 
intention,  and  when  he  completed  the  same,  opened  up  in  the 
saloon  business.  He  ran  the  saloon,  however,  for  only  a 
eouple  of  hours,  when  he  was  arrested  and  fined  for  violating 
the  village  ordinances.  It  appears  that  the  village  trustees 
had  duly  and  regularly  passed  and  adopted  an  ordinance 
prohibiting  the  sale  or  giving  away  of  any  liquors  or  intoxi- 
cating drinks  within  100  feet  of  this  bridge,  and  it  was  for 
violating  this  ordinance  that  Doyle  was  arrested  and  fined. 
He  appears,  however,  to  have  threatened  to  continue  in  the 
saloon  business  at  that  place  and  to  complete,  equip  and 
maintain  his  building  for  that  purpose,  which  was  the  cause 
of  this  action  being  instituted  against  him.  After  leaving  his 
building  idle  for  considerable  time,  he  later  opened  up  in  the 
dry-goods  business,  concluding,  perhaps,  that  it  would  be  a 
more  peaceful  business  and  less  offensive  to  the  municipal 
autliorities,  and  perhaps  less  liable  to  invite  the  repeated 
visits  of  the  police  authorities.  He  continued  in  the  mer- 
cantile business  to  the  time  of  the  trial  of  this  case  and  made 
no  further  attempt  to  conduct  the  saloon  business,  or  any 
other  unlawful,  prohibited  or  illegitimate  business  therein  so 
far  as  the  record  shows. 

It  is  contended  by  the  municipality  that  the  decision  of  this 
court  on  the  previous  appeal  is  the  law  of  the  case,  and  that 
the  judgment  rendered  and  entered  by  the  district  court  is  in 
conflict  therewith.  On  the  previous  appeal,  this  court,  speak- 
ing through  Chief  Justice  Stockslager,  said:  "We  think  the 
village  authorities  have  the  power  to  permit  or  reject  the 
application  of  anyone  to  construct  any  kind  of  a  building  to 
connect  with  this  bridge.     If  it  is  by  them    considered  in- 
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jurious  to  the  traveling  public,  offensive  to  any  class  of 
people  who  may  have  occasion  to  pass  over  the  bridge,  then 
they  may  prohibit  its  construction."  Upon  a  casual  reading 
of  this  language,  it  might  be  taken  to  indicate  the  view  of 
the  court  that  the  municipality  could  absolutely  prohibit  the 
construction  of  any  kind  of  a  building,  whether  lawful  within 
itself  or  not,  and  whether  intended  for  use  in  a  lawful  and 
legitimate  business  or  otherwise.  In  order  to  ascertain,  how- 
ever, the  real  purpose  and  intent  of  the  court,  it  is  necessary 
to  ascertain  the  exact  question  that  was  before  the  court  and 
that  was  then  being  discussed  and  considered  by  the  court, 
and  out  of  the  consideration  of  which  the  use  of  this  language 
arose.  The  question  there  being  considered  was  the  right  of 
Doyle  to  maintain  a  nuisance  on  his  property  adjacent  to  this 
bridge,  and  particularly  the  power  of  a  court  of  equity  to  re- 
strain him  from  carrying  on  a  business  within  a  district 
where  the  same  was  prohibited  and  forbidden  by  a  municipal 
ordinance  and  to  maintain  a  nuisance  on  and  adjacent  to 
this  bridge.  The  court  held  that  notwithstanding  the  right 
of  the  municipality  to  have  Doyle  repeatedly  arrested  for 
violating  the  ordinance,  that  it  might  also  invoke  the  aid  of  a 
court  of  equity  to  restrain  him  from  maintaining  the  building 
and  offensive  business  at  the  place  and  in  the  manner  it  was 
maintained,  and  wherein  the  offense  and  violation  was  being 
repeatedly  committed.  The  question  was  not  before  the  court, 
on  that  appeal,  of  the  power  of  the  municipal  authorities  to 
absolutely  prohibit  the  construction  of  any  building  whatever 
at  that  place  or  the  maintaining  and  carrying  on  of  any  law- 
ful and  legitimate  business  on  the  property  in  question.  The 
decision  rendered  by  this  court  on  the  former  appeal  is  un- 
questionably the  law  of  the  case  upon  all  matters  that  were 
involved  in,  presented  and  passed  upon  on  that  appeal.  It 
determines  the  right  of  the  municipality  to  restrain  and  en- 
join the  appellant  in  this  case  from  maintaining  a  saloon 
or  conducting  a  saloon  business  on  this  property.  Beyond 
that,  however,  we  do  not  think  anything  said  in  that  opinion 
can  be  treated  as  the  law  of  the  case. 
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At  the  trial  of  this  case  it  appeared  that  the  defendant 
and  respondent  had  abandoned  the  saloon  business  more  than 
three  years  previous  to  the  trial,  and  had  not  been  maintain- 
ing his  place  of  business  for  that  purpose,  and  that  he  had, 
on  the  contrary,  maintained  an  orderly  and  legitimate  busi- 
ness, and  was  at  the  time  of  the  trial  engaged  in  the  mercan- 
tile business,  using  his  property  for  that  purpose.  It  was 
therefore  unnecessary  to  issue  a  permanent  restraining  order 
against  him  enjoining  him  from  carrying  on  or  conducting  the 
saloon  business  or  maintaining  a  place  for  that  purpose.  The 
only  question  properly  presented  on  this  appeal  for  our  de- 
termination is  the  power  and  authority  of  the  municipality 
to  absolutely  forbid  and  prohibit  the  respondent  from  erecting 
and  maintaining  a  building  on  his  own  lot,  and  erecting  and 
maintaining  the  platform  in  front  thereof  so  as  to  connect 
with  the  bridge  and  have  access  to  and  egress  from  his  prop- 
erty over  and  by  way  of  the  bridge.  In  the  first  place  we 
must  remember  that  respondent's  lot  abuts  on  one  of  the 
streets  and  thoroughfares  of  the  appellant  corporation.  It 
must  also  be  borne  in  mind  that  the  bridge  along  and  over  this 
street  is  a  part  of  the  street.  In  other  words,  a  bridge  is  a 
highway.  (Sec.  850,  Rev.  Stat. ;  Elliott  on  Roads  and  Streets, 
2d  ed.,  sec.  27.)  If  the  village  had  not  seen  fit  to  construct 
this  bridge  across  Sand  creek  and  the  ravine  and  depres* 
sion  through  which  it  flows,  but  had  rather  preferred  to  leave 
the  street  as  it  previously  was  on  the  surface  of  the  ground, 
there  could  be  no  question  of  the  right  of  Doyle  to  construct 
his  building,  under  proper  regulations,  and  maintain  the  same 
on  his  lot  and  fronting  on  this  street  with  all  the  necessary 
privileges  of  ingress  and  egress  through  and  over  the  street. 
But  the  village  saw  fit  to  raise  the  surface  of  the  street,  which 
It  might  have  done  by  a  fill  until  it  came  to  the  main  channel 
of  the  stream;  or  as  it  did  do,  by  erecting  posts  and  build- 
ing a  platform  or  bridge  at  the  grade  and  level  to  which  it 
desired  to  raise  the  surface  of  the  street.  Now,  the  village 
having  seen  fit  to  raise  the  surface  of  its  easement  and  right 
of  way  for  street  purposes  to  an  elevation  of  20  feet  in  front 
of  Doyle's  property,  has  he  not  an  equal  right  to  raise  his 
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building  to  the  same  elevation  so  as  to  preserve  his  right 
of  ingress  and  egress  t  If  he  can  do  so,  he  is  clearly  within 
his  legal  rights.  If  he  cannot,  then  the  village  by  raising 
the  grade  of  its  street,  through  the  guise  and  name  of  a  bridge, 
may  improve  Doyle  out  of  his  property  and  all  right  of  use 
and  benefit  thereof.  This  is  certainly  not  justice,  and  we  do 
not  think  it  is  the  law.  Every  citizen  has  an  equal  right 
with  every  other  to  travel  the  streets  of  this  municipality; 
but,  on  the  contrary,  every  property  owner  having  a  lot  abut- 
ting on  a  street  or  thoroughfare  has  a  special  and  peculiar 
right  in  that  particular  street  not  common  to  the  other  citi- 
zens. That  right  is  a  property  right  appurtenant  to  his  lot, 
and  furnishes  him  the  means  of  getting  to  and  from  his  prop- 
erty and  thereby  enjoying  the  conunon  right  of  all  the  streets 
with  the  balance  of  the  citizens  of  the  community.  If  he  can- 
not get  out  from  his  property  and  has  no  means  of  ingress 
or  egress,  then  the  streets  and  thoroughfares  of  the  munici- 
pality will  be  of  no  use  to  him,  and  consequently  his  property 
will  be  of  but  little  benefit  to  him.  While  the  public  generally 
may  have  no  special  or  particular  interest  in  the  right  of 
ingress  to  any  particular  lot  owner's  property,  the  lot  owner 
has  a  very  material  and  special  interest  in  having  the  public 
reach  his  property  and  place  of  business,  and  in  his  right  to 
go  and  come  and  carry  on  business  and  invite  the  public  to 
his  place  of  business.  It  has  been  held  by  the  courts  that  to 
cut  ofl^  this  right  of  ingress  and  egress  would  be  to  take  the 
lot  owner's  property  without  due  process  of  law.  {TransyU 
vania  University  v.  City  of  Lexington,  3  B.  Mon.  (Ky.)  25, 

38  Am.  Dec.  173 ;  Story  v.  New  York  Elevated  B.  Co.,  90  N. 
Y.  122,  43  Am.  Rep.  146;  Adams  v.  Chicago  etc.  R.  B.  Co., 

39  Minn.  286,  12  Am.  St.  Rep.  644,  39  N.  W.  629,  1  L.  R.  A. 
493;  Elliott  on  Roads  and  Streets,  2d  ed.,  sec.  695.) 

In  considering  the  general  question  of  the  right  of  ingress 
and  egress  and  the  property  owner's  right  of  action  for  dam- 
ages on  account  of  an  obstruction  thereof,  the  supreme  court 
of  Minnesota  in  Brakken  v.  Minneapolis  etc.  B.  B.  Co.,  29 
Minn,  41, 11  N.  W.  124,  says: 
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**With  reference  to  the  other  point  it  is  well  settled  that 
the  owner  of  lots  abutting  on  a  public  street,  whether  he  owns 
the  soil  to  the  center  of  the  street  or  not,  has  a  special  in- 
terest in  the  street  different  from  that  of  the  general  public. 
It  may  not  be  very  important  to  the  general  public  whether 
they  shall  be  able  to  get  to  the  private  property  of  an  in- 
dividual, but  it  is  important  to  the  individual  whether  he 
should  be  able  to  get  to  and  from  his  residence  or  business, 
and  whether  the  public  have  the  means  of  getting  there  for 
social  or  business  purposes.  If  there  be  an  obstruction  in 
the  street  in  front  of  or  near  his  abutting  property,  so  as  to 
prevent  access  to  it,  the  damage  which  he  sustains  is  different, 
not  merely  in  degree,  but  in  kind,  from  that  experienced  in 
common  with  other  citizens,  and  he  may  maintain  a  private 
action  for  the  special  injury  to  him,  notwithstanding  there 
is  also  a  remedy  in  behalf  of  the  public." 

Likewise,  the  supreme  court  of  Kansas  in  Venard  v.  Cross, 
8  Kan.  255,  says : 

*'But  the  petition  goes  further,  and  alleges  that  this  high- 
way is  plaintiff's  ^only  means  of  ingress  and  egress'  to  his 
land.  Obstructing  such  highway,  therefore,  prevents  his  ac- 
cess to  his  lands.  Here  is  disclosed  a  particular  injury  to 
plaintiff,  one  differing  not  merely  in  degree,  but  also  in  kind, 
from  that  suffered  by  the  community  in  general  It  is  not 
that  he  uses  this  highway  more  than  others,  but  that  the  use 
is  of  a  particular  necessity  to  him,  affording  him  an  outlet 
to  his  farm.  It  is  to  him  a  use  and  a  benefit  differing  from 
those  enjoyed  by  the  public  at  large.  Obstructing  the  high- 
way destroys  that  particular  use  and  benefit.  He  therefore 
may  maintain  his  individual  action." 

(See,  also,  Cincinnati  etc.  Street  Ry.  Co.  v.  CumminsviUe,  14 
Ohio  St.  523 ;  Lostutter  v.  Aurora,  126  Ind.  436,  26  N.  E.  184, 
12  L.  R.  A.  259 ;  Broome  v.  New  York  &  N.  J.  Tel.  Co.,  42  N. 
tr.  Eq.  141,  7  Ati.  851.) 

Considerable  stress  has  been  laid  on  the  proposition  that  an 
abutting  property  owner  has  no  right  to  interfere  with  or  cut 
the  rails  of  a  bridge.  That  is  a  correct  general  principle 
of  law  I  but  it  is   founded   upon  the    assumption  that  the 
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municipality,  on  its  part,  will  not  undertake  to  prevent  the 
property  owner's  right  of  ingress  and  egress,  and  that  it 
will  so  construct  its  bridges  and  maintain  its  street  grades 
as  to  afford  the  property  owner  an  equal  right  of  erecting  or 
constructing  like  or  similar  means  on  his  property  in  order 
to  enable  him  to  get  to  and  from  the  streets.  If  the  munici- 
pality should  build  a  bridge  across  another  street,  then  clearly 
there  would  be  no  abutting  property  owner  entitled  to  cut  the 
rails  of  the  bridge  or  interfere  therewith,  for  the  reason  that 
it  would  be  one  highway  across  another  and  the  public  would 
be  entitled  to  both  easements  and  to  maintain  and  protect 
the  same.  This  would  also  be  true  if  the  municipality  should 
build  a  bridge  across  a  navigable  stream ;  again  we  would  have 
one  highway  over  and  across  another,  and  the  public  would 
be  entitled  to  maintain  the  easement  and  right  of  way  and 
keep  the  same  open  and  free  to  traffic.  A  very  different  prin- 
ciple of  law  arises,  however,  when  the  city  raises  its  grade 
either  by  fill,  a  bridge  or  in  any  other  manner  through  or 
over  a  depression  in  the  natural  surface  of  the  ground  and 
along  adjoining  and  abutting  properties.  In  such  case, 
while  the  municipality  may  adopt  reasonable  rules  and  regula- 
tions with  reference  to  the  erection  and  maintenance  of  build- 
ings and  all  approaches  to  the  same,  and  entrance  to  and  over 
the  street,  it  cannot  absolutely  prohibit  the  property  owner 
from  using  the  street  and  enjoying  his  right  of  going  and 
coming  to  and  from  his  property  through  and  over  such  street. 
In  order  to  enjoy  that  right  and  privilege,  he  must  be  ac- 
corded an  equal  and  concurrent  right  of  using  such  means 
and  methods  on  his  own  property  as  to  enable  him  to  get 
to  the  street  and  connect  his  property  or  place  of  business 
with  the  street  or  highway  over  which  he  must  necessarily 
pass.  It  has  been  suggested  that  the  bridge  in  question  is  not 
wide  enough  to  accommodate  the  traveling  public  and  also 
afford  means  of  ingress  and  egres*  to  abutting  property 
owners.  The  question  as  to  the  extent  of  the  duty  and  re- 
sponsibility of  the  municipality  in  that  respect  does  not  arise 
in  this  case,  for  the  reason  that  the  village  here  constructed 
its  bridge  on  the  side  of  its  right  of  way  next  to  respondent's 
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property  and  caused  the  bridge  to  adjoin  the  front  of  re- 
spondent's lot.  It  therefore  cut  him  off  from  his  previous 
right  of  access  to  the  street  on  its  natural  surface  and  left  him 
without  any  means  of  egress  and  ingress  at  alL.  unless  he  can 
go  over  the  bridge.  Had  his  lot  been  on  the  other  side  of  the 
street,  and  consequently  34  feet  from  the  bridge,  as  are  the 
other  property  owners  on  the  farther  side  of  the  street,  an- 
other and  different  question  would  then  arise  and  call  for  oar 
consideration.  But  since  it  does  not  arise  in  this  case,  we 
will  not  consider  it. 

We  have  examined  all  the  evidence  in  this  case  and  are 
satisfied  that  the  village  is  not  entitled  to  an  injunction  re- 
straining the  respondent  from  maintaining  his  building  and 
place  of  business  on  his  lot  abutting  on  this  bridge.  We  are 
also  satisfied  that  he  is  entitled  to  egress  and  ingress  over  this 
bridge. 

The  judgment  of  the  lower  court  must  therefore  be  af- 
firmed, and  it  is  so  ordered,  with  costs  in  favor  of  respondent 

Stewart,  J.,  concurs. 

SULLIVAN,  J.,  Dissenting. — I  am  unable  to  concur  in  the 
conclusion  reached  by  my  associates.  While  a  bridge  is  a 
highway  under  our  law,  it  seems  to  me  that  there  is  a  clear 
distinction  between  the  rights  of  land  owners  abutting  on  the 
streets  of  a  town  or  city  and  the  rights  of  land  owners  abut- 
ting on  a  bridge.  Bridges  necessarily  require  different  and 
more  careful  protection  from  fire  and  other  elements  than  the 
ordinary  street,  and  most  of  the  bridges  of  the  state  are  only 
of  sufficient  width  to  permit  vehicles  to  pass  each  other,  and 
I  do  not  think  that  the  owners  of  property  abutting  on  a 
bridge  have  that  ''special  and  peculiar  right,"  referred  to  in 
the  opinion  of  the  majority,  to  the  use  of  the  bridge  that  abut- 
ting property  land  owners  have  on  the  ordinary  street  or  high- 
way. 

In  my  view  of  the  matter,  the  abutting  land  owners  to  a 
bridge  have  the  same  rights  as  the  public  to  use  such  bridge, 
but  they  have  no  right  to  establish  business  houses  along  such 
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bridge,  cut  the  railing  thereof,  connect  their  business  houses 
with  the  bridge  and  conduct  business  therein. 
The  judgment  of  the  lower  court  ought  to  be  reversed. 


(May  12,  1908.) 

In  re  GALE. 

[95  Pac.  679.] 

Constitutional  Law— Licinsx  Tax-— Buliabd-tablxs — Doing  Bnsi- 


1.  Sec.  1645,  Bev.  Stat.,  as  amended  by  act  of  March  12,  1903 
(Sess.  Laws  1903,  p.  104),  providing  that  a  license  tax  shaU  be 

paid  by  the  "proprietor  or  keeper  of  a  billiard- table,"  must  ba 
read  and  construed  in  the  light  of  and  in  connection  with  sec.  2, 
art.  7  of  the  constitution,  and  the  statute  wiU  be  held  to  apply  only 
to  proprietors  or  keepers  of  billiard-tables  who  are  using  the  same 
in  "doing  business"  as  that  term  is  employed  in  the  constitution. 

2.  Where  a  statute  may  constitutionally  operate  upon  certain  per- 
■ons  or  in  certain  cases,  and  was  evidently  not  intended  to  conflict 
with  the  constitution,  although  its  general  language  might  extend 
to  persons  upon  whom  the  constitution  prohibits  such  legislation 
operating,  the  statute  wiU  not  be  held  unconstitutional  merely  be- 
cause there  are  persons  or  isolated  cases  comprehended  by  the  gen- 
eral language  of  the  statute  on  which  it  cannot  constitutionally 
operate  or  to  whom  it  cannot  constitutionally  apply.  In  such  case 
the  statute  will  be  deemed  constitutional,  and  wiU  be  construed  not 
to  apply  to  the  excepted  persons  or  cases  on  the  ground  and  upon 
the  principle  that  courts  are  bound  to  presume  that  the  legislature 
did  not  intend  to  violate  the  constitution  or  pass  an  unconstitu- 
tional act. 

3.  Where  a  statute  can  be  reasonably  and  fairly  construed  in 
connection  with  the  constitution  so  as  to  render  the  statute  valid 
and  effective,  without  doing  violence  to  the  evident  legislative  in- 
tent, it  will  be  so  construed  and  the  legislative  act  will  be  upheld 
and  enforced. 

4.  Where  the  proprietor  or  keeper  of  a  saloon  keeps  and  main- 
tains a  billiard-table  in  connection  therewith,  it  will  be  held  that 
such  table  is  kept  and  used  in  "doing  business"  within  the  mean- 
ing of  see.  2,  art  7  of  the  eonstittttioii,  although  no  eepaiate  or 
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specific  hire  is  exacted  or  charge  made  for  the  plajing  of  games 
on  such  table.  The  incidental  advantage  and  adjunct  which  the 
table  aftords  to  the  business  in  connection  with  which  it  is  used  will 
be  held  sufficient  to  bring  it  within  the  purview  of  "doing  busi- 
ness." 

(Syllabus  hj  the  court.) 

APPLICATION  for  writ  of  hdbeiM  corpus.  Demurrer  to 
the  petition  sustained;  writ  denied  and  petition  dismissed, 

G.  G.  Pickett,  for  Appellant. 

Texas  and  Arkansas  have  statutes  in  every  respect  like 
Idaho. 

If  in  this  case  the  keeping  of  the  billiard-table  was  an  ''oc- 
cupation," the  occupant  was  subject  to  a  license  tax.  If  it 
was  kept  for  amusement  and  not  with  a  view  to  derive  profit, 
then  it  is  not  subject  to  a  license  tax.  (Tarde  v.  Benseman, 
31  Tex.  277;  Stevens  v.  State,  2  Ark.  291,  35  Am.  Dec.  72; 
Chicago  v.  Collins,  175  111.  445,  67  Am.  St.  Rep.  224,  51  N.  B. 
907,  49  L.  R.  A.  411,  412;  WeU  v.  State,  52  Ala.  19;  City  of 
Covington  v.  Woods,  98  Ky.  344,  33  S.  W.  84;  Livingston  v. 
Paduc(^,  80  Ky.  657;  FarweU  v.  Chicago,  71  111.  269.) 

Wm.  B.  Stillinger,  for  Respondent 

Construing  the  section  of  the  statute  in  connection  with  the 
constitution  which  authorizes  the  legislature  to  enact  it,  the 
plain  meaning  of  the  statute  would  be  that  any  person  keep- 
ing a  billiard-table  as  a  business  must  pay  a  license  tax  there- 
on of  five  dollars  per  quarter.  {State  v.  Smiley,  65  Kan. 
240,  69  Pac.  199,  67  L.  R.  A.  903.) 

No  other  deduction  can  be  made  from  the  facts  in  this 
case  than  that  it  is  a  dear  attempt  to  evade  the  provisions  of 
the  law  by  keeping  a  billiard-table  for  profit  and  personal 
gain  as  a  part  of  the  defendant's  business,  without  paying 
a  license  therefor. 

Under  our  statute  the  word  '* business"  includes  nearly  all 
the  affairs  in  which  either  an  individual  or  a  corporation 
oan  be  an  actor,  whether  for  profit  or  not     {Steveiu  v.  State, 
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2  Ark.  291,  35  Am.  Dec.  72 ;  Wright  v.  State,  41  Tex.  Cr.  App. 
200,  53  S.  W.  640;  Sears  v.  West,  1  Murph.  (N.  C.)  291,  3 
Am.  Dec.  694.) 

AILSHIE,  C.  J. — The  petitioner  is  the  proprietor  of  the 
Hotel  Moscow  in  the  city  of  Moscow,  Latah  county.  In 
connection  with  the  hotel  business  the  petitioner  runs  a  saloon, 
which  is  kept  in  the  same  building  and  adjoinirg  the  office 
room  of  the  hotel.  In  the  front  room  of  the  saloon  peti- 
tioner keeps  a  billiard-table  on  which,  according  to  the  stipu- 
lated facts,  any  and  all  persons  are  permitted  to  play  without 
charge.  There  is  a  partition  with  swinging  doors  between  the 
front  room  where  the  billiard-table  is  kept  and  the  adjoining 
room  in  which  the  bar  is  kept,  and  over  which  liquor  and 
cigars  are  dispensed  for  pay.  Petitioner  has  paid  his  state 
and  county  tax  on  this  billiard-table  and  his  other  property, 
and  has  paid  the  necossary  license  for  running  and  main- 
taining his  saloon  or  bar.  He  has  neglected  and  refused,  how- 
ever, to  pay  any  license  tax  on  this  billiard-table  as  pro- 
vided for  by  sec.  1645,  Rev.  Stat.,  as  amended  by  act  of 
March  12,  1903,  Sess.  Laws  1903,  p.  104. 

That  part  of  sec.  1645,  Rev.  Stat.,  which  is  involved  in  this 
ease  and  which  is  necessary  to  be  considered  is  as  follows: 

**  License  must  be  obtained  for  the  purposes  hereinafter 
named,  for  which  the  tax  collector  must  require  the  payment 
as  follows :  .  .  .  . 

'*3.  From  each  proprietor  or  keeper  of  a  billiard,  pool  or 
bagatelle  table,  or  any  other  kind  of  table,  on  which  games 
are  played  with  ball  and  cue,  for  each  table  five  dollars  per 
quarter;  and  for  a  bowling-alley  five  dollars  per  quarter  for 
each  alley;  but  no  license  must  be  granted  for  a  term  less 
than  three  months.'* 

The  petitioner,  Q.  W.  Gale,  was  arrested  and  convicted 
for  violation  of  the  law  and  sentenced  to  pay  a  fine,  or,  on 
failure  to  do  so,  to  be  imprisoned  in  the  county  jail.  He 
applied  to  this  court  for  a  writ  of  habeas  carpus,  and  on  stipu- 
lation between  petitioner  and  the  county  attorney  of  Latah 
county,  the  issuance  of  the  writ  was  waived  and  demurrer  to 
the  petition  was  filed,  and  the  questions  therein  involved 
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are  presented  on  demnrrei*  to  the  petition.  The  first  proposi- 
tion  presented  is  that  the  act  of  March  12,  1903,  is  unconsti- 
tutional and  void,  for  the  reason  that  it  is  in  conflict  with 
sec.  2,  art.  7  of  the  state  constitution.  That  section  reads  as 
follows: 

^'The  legislature  shall  provide  such  revenae  as  maj  be 
needful,  by  levying  a  tax  by  valuation,  so  that  every  person 
or  corporation  shall  pay  a  tax  in  proportion  to  the  value 
of  his,  her  or  its  property,  except  as  in  this  article  herein- 
after otherwise  provided.  The  legislature  may  also  impose 
a  license  tax  (both  upon  natural  persons  and  upon  corpora- 
tions, other  than  municipal,  doing  business  in  this  state) ; 
also  a  per  capita  tax;  Provided,  The  legislature  may  exempt  a 
limited  amount  of  improvements  upon  land  from  taxation." 

It  will  be  observed  that  the  constitution  authorizes  the  legis- 
lature to  impose  a  license  tax  both  upon  natural  persons  and 
corporations,  other  than  municipal,  doing  business  in  this 
state.  This  provision  of  the  constitution  therefore  limits  the 
power  of  the  legislature  to  impose  a  license  tax  to  those  per- 
sons and  corporations  that  are  ''doing  business."  It  is  con- 
ceded by  counsel  for  the  state  here  that  the  legislature  would 
have  no  power  or  authority  to  impose  a  license  tax  upon  the 
mere  right  or  privilege  of  owning  or  holding  property,  nor 
would  it  have  the  right  to  impose  a  license  on  one  owning 
and  keeping  a  billiard-table  in  his  home  for  amusement  or 
recreation.  The  power  to  impose  such  a  tax  extends  only  to 
the  business  as  contra-distinguished  from  the  ownership  or  pos- 
session or  right  of  ownership  of  the  property.  The  objec- 
tion that  is  made  to  this  statute  is  that  it  imposes  such  license 
tax  on  ''each  proprietor  or  keeper  of  a  billiard  ....  table." 
The  petitioner  claims  that  the  legislature  went  beyond  its 
constitutional  power  and  authority  in  attempting  to  impose 
such  a  license  tax  upon  all  keepers  or  proprietors  of  such 
property,  instead  of  imposing  it  upon  those  only  who  may 
use  the  tables  in  doing  business,  and  that  therefore  the  act 
must  be  held  invalid.  If  the  general  language  used  in  this 
statute  is  to  be  read  and  understood  independent  of  and 
separate  from  the  constitution  itself,  then  it  is  undoubtedly 
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too  comprehensive,  and  covers  a  class  of  persons  that  cannot 
be  subjected  to  such  tax.  Counsel  for  the  state  insists,  how- 
ever, with  very  much  reason  and  logic,  that  this  statute  must 
be  read  in  the  light  of,  and  in  connection  with,  the  constitu- 
tion, and  that  it  will  be  presumed  that  the  legislature  in  pass- 
ing the  act  intended  to  enact  a  constitutional  statute  and  to 
keep  within  its  constitutional  power  and  authority,  and  that 
consequently  the  statute  was  written  with  sec.  2  of  art.  7 
of  the  constitution  in  mind,  and  was  made  and  intended  to 
apply  only  to  ''proprietors  or  keepers  of  billiard-tables"  who 
were  using  them  in  ** doing  business." 

In  examining  the  authorities  on  this  proposition  we  find 
considerable  conflict,  but  that  conflict  does  not  exist  so  much 
among  the  decisions  of  the  state  courts  as  it  does  between  the 
decisions  of  the  courts  of  the  several  states  and  a  line  of  fed- 
eral decisions.  In  Re  Opinion  of  the  Justices,  41  N.  H.  553, 
the  supreme  court  of  New  Hampshire  was  considering  a 
statute  which  in  terms  was  broader  than  that  permissible 
under  the  constitution  and  an  act  of  Congress,  and  covered 
a  class  of  persons  that  it  was  not  competent  for  the  legislature 
to  deal  with.  In  discussing  the  purpose  and  intent  of  the 
legislation  and  the  rule  of  construction  and  interpretation 
in  such  case,  the  court  said: 

**If  the  intention  of  any  part  of  the  act,  determined  upon 
settled  principles  of  legal  interpretation,  were  to  obstruct  or 
impede  the  exercise  or  enjoyment  of  any  right  secured  by  the 
constitution  of  the  United  States,  or  by  any  constitutional 
law  of  the  United  States,  that  part  would  be  unconstitutional 
But  if  the  intention  thus  determined  were  merely  to  establish, 
regulate  or  guarantee  rights  or  privileges  consistent  with  the 
constitution  and  laws  of  the  United  States  in  a  mode  not  in 
conflict  with  either,  and  if  the  act  would  constitutionally 
apply  to  a  large  class  of  cases  that  do  and  will  exist,  it  would 
not  be  rendered  unconstitutional  by  the  fact  that,  literally 
construed,  its  language  might  be  broad  enough  to  extend  to 
a  few  exceptional  cases  where  it  could  not  constitutionally 
apply;  since,  upon  settled  principles  of  construction,  the  lat- 
ter are  as  fully  and  effectually  excepted  by  necessary  implica- 
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tion  as  if  the  statute  had  eontaised  an  expreai  prurigo  ihj.:  it 
should  not  extend  or  apply  to  sadi  eases.  The  rule  of  e>i:* 
stru^rtion  nniversallv  adopted  is  that,  whai  a  statute  may 
e//nKtitutiona]ljr  operate  apoa  eertain  perscHis.  or  in  certain 
itSLSfm,  and  was  not  evidently  intended  to  eondict  with  the 
eonMitution,  it  is  not  to  be  held  iine<Mistitutional  merely  be- 
cauiie  there  may  be  persons  to  whom  or  eases  in  which  it  cajn- 
not  eoDstitutionally  apply;  but  it  is  to  be  deemed  eonstitu* 
tional,  and  to  be  construed  not  to  apply  to  the  latter  persons 
or  cas^^  on  the  ground  that  courts  are  bound  to  presume  that 
the  legislature  did  not  intend  to  violate  the  constitution." 

In  State  v.  Smiley,  65  Kan.  240,  69  Pac.  199,  67  L.  B.  A. 
903,  the  supreme  court  of  Kansas  had  under  consideration  an 
anti-trust  statute  which  was  more  sweeping  and  c<miprehen- 
sive  than  was  permissible  by  the  constitution*  The  supreme 
court,  in  passing  on  the  question,  said: 

''In  immediate  connection  with  the  subject  just  discussed 
the  question  arises  whether,  assuming  the  general  phraseology 
of  the  statute  to  be  comprehensive  of  classes  of  persons  who 
cannot  be  rightfully  included  therein,  the  whole  enactment 
becomes  nullified  thereby.  The  general  doctrine  is  that  only 
the  invalid  parts  of  a  statute  are  without  legal  efficacy.  This 
is  qualified  by  the  further  rule  that,  if  the  void  and  valid 
parts  of  the  statute  are  so  connected  with  each  other  in  the 
general  scheme  of  the  act  that  they  cannot  be  separated  with- 
out violence  to  the  evident  intent  of  the  legislature,  the  whole 
must  fail.  These  rules  are  of  every-day  enforcement  in  the 
courts." 

The  Kansas  court,  in  considering  the  diversity  of  opinion 
between  the  state  and  federal  courts,  pointed  out  the  fact  that 
the  federal  courts  have  to  do  principally  with  acts  of t?on- 
gross,  and  that  in  determining  whether  such  acts  are  con- 
stitutional they  have  to  deal  with  them  in  the  light  of  the 
powers  of  Congress;  in  other  words,  that  Congress  has  abso- 
lutely no  power  of  legislation  other  than  that  specifically 
granted  by  the  constitution  of  the  United  States,  while,  on 
the  other  hand,  a  state  legislature  has  absolute  and  plenary 
power  of  legislation  except  as  restricted  by  the  constitution. 


Digitized  by 


Google 


May,  1908.]  In  re  Gale.  767 

Opinion  of  the  Court — Ailshie,  C.  J. 

After  considering  these  two  propositions  at  some  length,  the 
court  said : 

**A  power  which  is  specifically  limited  cannot  be  allowed 
to  express  itself  in  general  terms,  and  a  limitation  of  the 
general  language  to  the  specific  power  will  not  be  implied. 
On  the  other  hand,  however,  a  power  which  is  unlimited,  ex- 
cept as  specifically  prohibited,  may  express  itself  in  general 
terms,  and  the  specific  instances  of  limitation  will  be  implied 
as  provisos.  This  furnishes  a  rational  basis  of  discrimination 
between  rules  of  interpretation  applicable  in  the  respect  un- 
der consideration  to  federal  and  state  legislation.  Congress 
cannot  legislate  on  all  subjects,  as  can  a  state  legislature. 
Therefore  its  enactments  must  show  on  their  face  their  appli- 
cation to  that  which,  as  matters  of  constitutional  limitation, 
they  should  be  confined. ' ' 

In  passing  to  the  final  conclusion  that  court  reached  as  to 
the  rule  it  would  follow,  it  is  said : 

'*We  construe  the  general  words  of  our  statute  to  be  com- 
prehensive only  of  those  cases  which  are  the  rightful  subjects 
of  legislation  of  the  kind  in  question.  However,  we  disavow 
doing  so  merely  in  order  to  shelter  the  statute  under  the  rule 
mentioned,  but  because  the  ancient  established  and  wise  canon 
of  interpretation  requires  it  to  be  done.  Sporadic  and 
anomalous  cases  indicating  to  the  contrary  may  be  found, 
as  they  may  be  found  to  the  contrary  of  every  settled  ac- 
cepted doctrine  of  the  law;  but  the  rule  that  the  general 
words  of  statutes  will  be  restricted  in  application  to  cases 
presumptively  within  the  legislative  intent  has  been  so  long 
accepted  as  a  cardinal  principle  that  its  occasional  denial, 
even  by  the  most  learned  of  courts,  fails  utterly  of  adverse 
impression." 

Counsel  for  petitioner  in  this  case  cites  Williamson  v. 
United  States,  207  U.  S.  425,  28  Sup.  Ct,  163,  52  L.  ed.  000, 
in  which  the  supreme  court  of  the  United  States,  in  consid- 
ering the  scope  of  a  statute,  held  that  an  act  of  Congress  au- 
thorizing the  commissioner  of  the  general  land  office  to  es- 
tablish rules  and  regulation  for  the  enforcement  of  the  statute 
eannot  be  held  to  have  authori2ed  him  to  adopt   rules  and 
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regulations  purely  destructive  of  the  rights  granted  by  the 
act  of  Congress,  nor  which  would  amount  to  additional  legisla- 
tion on  the  subject.  This  decision  was  evidently  intended 
as  a  wholesome  rebuke  to  departmental  and  bureaucratic  legis- 
lation, and  was  most  likely  meant  by  the  highest  court  of  the 
land  as  a  notice  to  those  departments  that  they  must  act 
within  the  law  instead  of  attempting  themselves  to  make  laws. 
No  such  question  arises  here.  In  fact,  there  is  no  similarity 
whatever  between  the  principle  of  law  presented  in  that  case 
and  the  construction  of  the  statute  under  consideration  here. 
We  are  fully  satisfied  that  the  act  of  the  legislature  authoriring 
the  imposing  of  a  license  tax  on  the  keepers  and  proprietors 
of  biUiard-tables  is  constitutional  and  valid,  and  that  it  should 
properly  be  construed  in  connection  with  the  constitution  as 
covering  only  those  cases  contemplated  by  the  constitution  and 
excluding  those  on  which  the  legislative  authority  could  not 
act. 

This  statute  was  under  consideration  by  this  court  in  Sia^e 
V.  Janes,  9  Ida.  693,  75  Pac.  819.  In  that  case  the  table  was 
kept  in  very  much  the  same  manner  as  the  table  petitioner 
is  maintaining.  No  charge  was  made  for  its  use,  and  it  was 
kept  as  a  kind  of  an  adjunct  or  leader  to  the  saloon  business. 
The  contention  was  there  made  that  its  use  was  free,  and  it 
was  therefore  not  kept  in  doing  a  business  within  the  meaning 
of  the  constitution.  While  this  question  was  not  squarely 
passed  upon  in  so  many  words  in  that  decision,  yet  it  was 
necessary  for  the  court  to  hold  that  the  maintenance  of  the 
table  was  a  business  within  the  meaning  of  the  constitution 
in  order  for  the  court  to  arrive  at  the  conclusion  it  reached 
in  the  case.  We  do  not  think  it  is  essential  to  the  collection 
of  a  license  tax  on  such  a  table,  used  under  the  circumstances 
existing  in  this  case,  that  the  proprietor  of  the  table  chaise 
any  separate  and  specific  compensation  for  the  use  of  the 
table.  A  billiard-table  may  be  used  independently  of  any 
other  business — may  be  used  for  hire  or  free ;  it  may  also  be 
used  in  connection  with  other  business,  such  as  the  saloon  busi- 
ness. The  fact  that  it  is  used  in  connection  with  the  saloon 
business  clearly  brings  it  within  the  provisions  of  the  oonsU- 
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tution  in  the  sense  of  ''doing  business."  The  saloon  business 
might  run  without  the  billiard-table,  and  so  might  the  table 
be  run  without  the  saloon.  The  fact,  however,  that  either 
one  may  run  and  do  business  without  the  other  and  may  pay 
A  license  therefor  does  not  prevent  both  being  carried  on  to- 
gether, and  the  fact  that  the  billiard-table  is  used  as  a  bait 
for  custom  for  the  saloon  and  no  charge  is  made  for  the  use 
of  the  table  does  not  take  it  out  of  the  category  of  doing 
business.  If  the  proprietor  of  this  table  had  it  in  his  resi- 
dence, and  there  used  it  for  amusement  and  recreation  and 
invited  his  friends  or  guests  to  use  it,,  it  would  be  on  quite 
a  diflEerent  footing.  There  it  would  be  kept  and  used  purely 
^ds  a  pastime  and  for  amusement  and  recreation  at  a  place 
where  no  business  is  carried  on, — at  a  place  other  than  a 
business  house, — and  would  clearly  not  be  subject  to  a  license 
tax.  The  proprietor  cannot,  however,  escape  taxation  under 
the  guise  or  pretext  that  while  he  has  it  in  his  saloon  and 
place  of  business,  it  is  kept  for  the  amusement  and  recreation 
of  his  customers  and  not  for  the  purpose  of  hire  or  doing 
business. 

Counsel  for  petitioner  has  cited  a  number  of  cases  where 
it  was  attempted  to  impose  license  tax  wherein  the  courts 
have  held  that  the  object  or  thing  on  which  the  tax  was  im- 
posed could  not  be  termed  or  classed  business,  and  among 
these  cases  is  the  case  of  Heivin  v.  City  of  Atlanta,  121  Qa. 
723,  49  S.  B.  769,  67  L.  B.  A.  795.  In  that  case  the  city  of 
Atlanta  attempted  to  impose  a  special  license  tax  upon  mer- 
chants who  kept  trading  stamps  and  gave  them  out  to  their 
customers  in  the  retail  mercantile  business.  The  court  there 
held  that  such  a  tax  could  not  be  imposed  on  the  trading 
stamps  or  one  keeping  them,  for  the  reason  that  such  a  busi- 
ness could  not  exist  alone  and  separate  from  some  mercantile 
or  trading  business  or  concern ;  that  the  trading  stamps  were 
of  no  value  or  use  except  as  they  could  be  used  by  the  mer- 
chant in  connection  with  the  business  of  selling  goods,  and 
that  therefore  the  stamp  business  was  only  a  part  of  the  mer- 
cantile business  which  the  merchant  might  use  and  employ 
in  his  business  or  not  as  the  case  might  be.  The  court  held 
Idaho,  VoL  14—49 
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that  the  mercantile  business  could  exist  without  the  use  of 
the  trading  stamps,  but  that  the  trading  stamp  business  could 
not  exist  independently  and  could  not  constitute  a  business  of 
itself  separate  and  apart  from  the  mercantile  business.  The 
distinction  between  that  case  and  the  one  at  bar  appears  at 
once. 

The  other  cases  cited  by  counsel  are  readily  capable  of 
similar  distinction  from  the  case  at  bar.  We  conclude  that  the 
^  statute  in  question  is  constitutional,  and  that  the  petitioner  waa 
maintaining  a  billiard^table  in  his  business  as  contemplated 
by  section  2  of  article-  7  of  the  constitution,  and  that  he  was 
properly  convicted.  The  demurrer  to  the  petition  is  sus- 
tained, and  the  writ  will  be  denied  and  the  petition  dismissed. 

Sullivan,  J.,  and  Stewart,  J.,  concur. 


(May  21,  1908.) 

JOHN  E,  SAUNDERS,  Appellant,  v.  R.  S.  ROBISON  et  aU 
Respondents. 

[95  Pac  1057.] 

Water  Eights — ^Place  or  Use  poe  Mining  Purposes — ^Estoppel. 

1.  Where  one  claiming  the  right  to  the  use  of  the  ^mters  of  a 
stream  has  made  his  appropriation  and  diversion  on  one  branch 
or  fork  of  the  stream  and  a  subsequent  appropriator  makes  his 
appropriation  and  diversion  lower  down  the  stream  and  below  the 
forks  of  the  stream,  such  subsequent  appropriator  cannot  be  in- 
jured, and  has  no  cause  of  complaint  on  account  of  the  prior  ap- 
propriator conveying  the  waters  of  the  fork  or  branch  of  the  stream 
on  which  he  made  his  appropriation  to  the  other  branch  of  the 
stream  for  use  on  his  placer  mines,  for  the  reason  that  the  subse- 
quent locator  gets  the  full  benefit  of  all  the  waters  left  after  thej 
have  been  used  by  the  prior  appropriator. 

2.  Where  prior  and  subsequent  locators  of  the  waters  of  a  stream 
have  misunderstandings  and  differences  with  reference  to  the  right 
to  divert  the  waters  of  a  stream  and  convey  them  to  distant  points 
for  use,  and  they  reach  an  agreement  and  understanding  whereby 
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each  shall  be  permitted  to  cox 
and  in  reliance  thereon  they 
money  thereon,  each  will  the: 
right  of  the  other  to  divert  f 
such  agreement  or  nnderstanc 

(Syllabua 

APPEAL  from  the  Distri 
District  for  the  County  of  E 
Judge. 

Action  by  the  plaintiff  to  € 
ing  with  and  diverting  the  vi 
County.  Judgment  for  deft 
Affirmed. 

Hawley,  Puckett  &  Hawley 

H.  L.  Fisher,  and  Wyman  & 

Counsel  cite  no  authorities  ( 

AILSHIE,  C.  J.— This  is  a 
order  denying  a  motion  for  a  i 
menced  by  plaintiflE  to  enjoin  d 
his  use  of  the  water  of  Boyle's 
tributary  to  Wolf  creek  near  1 

The  complaint  alleges  that 
certain  placer  mining  propert. 
above  the  entrance  into  Wolf 
to  600  inches  of  the  flow  of  tl: 
mines,  under  an  appropriatioi 
The  defendants  denied  the  pla 
asserted  an  appropriation  and 
the  stream,  superior  and  paran 
of  the  plaintiff.  The  trial  res 
of  the  defendants. 

The  principal  argument  by 
the  right  of  a  prior  appropriate 
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11  >   *r^~ 

•  r  r  ti::t- 

iiir  7Tr7»«eL.  n 

gLiaei^ijeiithr  diange  the 

?  -^"^    i- 

•.2Y    Ll   iUi^u.    wx^*rzr^   ki    .^.ur 

*:-;-^      r 

ir  ir  :  -  i:- 

-oTzr  viii  i2S  * 

«ex  dilating  the  waters 

z*  in  T!-* 

-^■^13.  MC 

A  z*in::  i^snw  'stit  pnar  aad  senior  locator 

ai-i  irTi^  -T-TiiT-p 

Tixr  T  ^.1  'iTi^iL.  fii!S  1L  i^  sat  *— »^^«'  to  a  detmninatioii 
'Z  "II.S  ir7»-^i.  ip»  s  f  Lj.Tws:  Piiar  to  tfe  jtmr  1870,  one 
I  r»r — :  I.*:  ur^i  ne  rur3s  v  ^i?  ib»  of  a  part  of  the  waters 
ji:  zif  -i-  ir  v^-sc  f  *fft  if  ^rfjs^\  £^i  aad  ke  oonTeved  that 
Tur^  JC  ^itf  WTCfT  rf  -a*  Jf!f^il^>i  f :«k  beaonging  to  him 
nr^rnrx  izif  rj-  sams  i'  a  ±:t«2.  aad  wsed  and  applied  the 
smif  :a  x^  7ulL^fr  rrmzbSi  ir  :iie  «Bl.  or  lisht-kand,  tcfA  of 
txac  icr-fu:n.  TThb  tr:z^  tsr^^O!^  fraa  t^  left  tosk  aroaod 
tJff  T»  Lzr;  rf  nt*  "rJl  ir  tm  rj±:  f  rrk.  a  dasanee  of  some  seven 
ir  •R:rii:  risifrrsd  f«c.  Ix  "a*  j»«cr  1570,  one  Wdas  made 
sz  tTTcrrmrrt.Tt  rf  finiK  ^X'  t:t^im  of  ^e  watus  of  tbe  left 
f .«  :C  ^i-B  rxj:i  -«_  ri  b*  tberBafier  ased  in  plaeer  mining 
jit  rrrmi^i  s:n:i^i«£  ix  tM  r^I-A  of  tiie  weat  fork  of  this 
«r*tiE.  pTT  aif  j^K-  IsS^v  W«iB  kad  aeqniredL  by  porehase 
.rr  rci>f?^^<i&  aZ  :i  i^  T^laaer  fTKcadi  and  water  n^ts  pie- 
V3n2?<r  r^Twi  >T  ^flVnrL  tc«?-i5ier  witb  aD  otiier  claims 
ix  >:cx  f  :r«  :*  r^rjO*^*  r£?;i.  He  sabaequcntiT  used  all  of 
tiRf  w-sr;;rs  :ir  xis^  rli  tw  sTsatai  on  tbe  left  f oik  of  tbe  stream 
arc  3l^  fcniLz:  Dei  tt  lae  azd  apphr  the  waten  down  to  the 
j^ir  Ir*ri*  a:  v^ri  tizae  k5s  prciirdB  w«te  worked  oat  and 
ex>^r:<::el  Ix  :^  l&nf-r  ^rear,  TC'ess  leased  and  sabaeqaentiy 
iclI  £1  :i  tbe  T.;..'^?  cr.^«==>.^  aad  water  ngbta  to  tbe  defend- 
axtj  JLT-i  r!-K>:rItr:s;.  TS'xd  aad  Solnson.  In  tbe  year  1885, 
SoL~T.:*!rs  2r.i3e  ax  arpr>rr:a:5:4i  of  tbe  waters  of  Boyle's 
c:il:x  ar^i  i  x^rrfc  th-*  sase  at  a  point  bdow  tbe  foiks  tbereof, 
w^fT^  be  ^crs^tr^fTtd  a  daa  aad  diteb  and  tiegan  nsng  and 
aj^r^-rr  :be  enters  in  wc^rkiaf  out  bis  plaev  propot^  ^i*ich 
WHS  s:r::x:t\i  ixir>^A:sicIj  below  tbe  Wdss  pn^wrty.  Sann- 
oers  ^.^r.:irv.t\3  sio  to  ;»*  tbe  waters  tbns  appn^riated  and  di- 
rened  o.^TnTx  to  tbe  year  1900. 

Tbe  trc^^iMes  wh:*b  led  up  to  this  Uwsait  began  about  the 
ye«r  l^r^l,  Sauaders  eoaduded  that  be  wanted  to  divert  the 
water  for  use  on  his  placer  daim  at  a  point  up  tbe  west  folk 
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of  the  gulch,  and  below  the  property  owned  by  the  defendants. 
He  accordingly  began  the  construction  of  a  dam  across  the 
stream  and  at  once  met  with  a  protest  from  the  respondents, 
who  notified  him  that  they  were  going  to  convey  th«  waters  of 
that  stream  through  a  ditch  over  into  the  east  fork  where  they 
would  use  it  on  their  placer  property.  Saunders  stopped 
work  on  the  dam  for  a  time,  but  after  Weiss  left  the  neigh- 
borhood, the  dam  was  completed  and  the  water  was  diverted 
and  used  by  Saunders  in  the  year  1901.  In  1902,  respondents 
began  making  their  survey  and  clearing  away  the  brush  for 
the  purpose  of  constructing  a  new  ditch  from  the  west  fork 
of  this  stream,  around  the  hill  to  the  east  fork,  for  the  pur- 
pose of  conveying  the  water  and  using  it  on  the  east  branch  of 
the  stream.  About  the  same  time  it  appears  that  Saunders 
began  constructing  a  dam  on  the  east  fork  of  the  stream  be- 
low the  respondent's  property,  for  the  purpose  of  taking  up 
the  water  and  conveying  it  around  to  the  west  fork  for  use 
on  his  property.  While  both  parties  were  thus  engaged  in 
the  work  of  constructing  means  for  diverting  this  water,  they 
had  a  conversation  over  the  matter,  and  it  seems  that  re- 
tpondents  protested  against  appellant  constructing  the  dam 
below  their  dump,  on  the  ground  that  it  would  fill  up  the 
stream  and  interfere  with  their  dump  privileges.  After  go- 
ing over  the  matter  together,  it  seems  that  appellant  advised 
them  that  it  was  his  purpose  to  construct  a  gate  in  his  dam 
80  as  to  enable  him  to  sluice  out  the  tailings  from  time  to 
time,  and  that  upon  his  assuring  respondents  of  this  purpose, 
they  withdrew  any  further  objection  to  his  constructing  the 
dam.  At  the  time  of  this  interview,  appellant  informed  the 
respondents  that  if  they  made  objection  to  his  damming  the 
east  fork  of  the  stream  and  taking  the  water  after  they  had 
used  it,  that  he  would,  on  the  other  hand,  insist  on  their  con- 
veying the  water  from  the  west  fork  to  the  east  fork  of  the 
stream  through  the  old  ditch  that  had  been  constructed  prior 
to  1870,  and  which  had  been  used  up  to  and  including  the 
year  1870.  It  seems  pretty  clear  from  the  record  that  an  un- 
derstanding was  reached  by  the  parties  at  this  interview,  and 
that  both  parties  thereafter  went  ahead  and  constructed  their 
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dit^b^  and  diTerdne  worfa  witli  an  imdentaiidiii^  that  eadi 
would  eonsent  to  and  approre  tfe  aetioo  of  tiie  other  in  that 
rfspec^  Aecordin^ljr,  the  re^Miidenta  aeem  to  have  then- 
after  exp^ded  the  sum  of  about  $1,000  in  building  thdr 
ditii'h  and  penstock  and  otha*  works  in  eonneetioD  therewith. 
The  trial  otirt  found  that  the  appellant,  Saunders,  has  an 
appropriation  of  6*y)  inehea  of  wat^  from  Bqrle's  gnleh, 
dating  from  December,  1885.  Tlie  eoort  alao  finds  that  the 
respondents'  grantors  and  predeeesaors  in  interest  appropri- 
ated and  diverted  700  inehes  of  water  fmn  Boyle's  gulch 
in  the  year  1870.  and  are  entitled  to  have  tfa^  appropria- 
tion date  from  that  year.  While  the  eoort  does  not  say  in  so 
many  words  that  the  appropriation  was  made  &om  the  main 
golchy  he  does  find  that  it  was  taken  from  ''Boyle's  gulch," 
while  in  finding  No.  6  the  court  found  that  respondents  and 
their  grantors  owned  and  possessed  placer  mining  daims  sit- 
oated  in  both  the  ''west  fork  of  Boyle's  gulch"  and  in  the 
"east  fork  of  Boyle's  gnlclu"  These  designations  of  the 
particular  fork  of  the  gulch  being  contained  in  finding  6  and 
immediately  followed  by  finding  7,  which  designates  the  water 
appropriation  aa  being  made  on  "Boyle's  gulch,"  would  in- 
dicate that  the  court  intended  to  find  that  the  appropriation 
was  made  from  the  main  stream  or  gulch.  The  facts  as 
found  in  the  record,  however,  disclose  without  conflict  that 
the  appropriation  of  1870  was  made  from  the  west  fork  of  the 
gulch  at  considerable  distance  above  the  point  where  appellant 
made  his  appropriation  and  diversion  in  1885.  It  is  there- 
fore clear  that  any  change  of  the  place  of  use  of  the  water 
by  respondents  from  the  west  fork  to  the  east  fork  could  not 
prejudice  or  injure  appellant,  for  the  reason  that  his  ap- 
propriation and  point  of  diversion  was  below  the  forks  of  the 
stream  and  from  the  main  stream  or  gulch,  and  that  he  could 
therefore  catch  all  the  waters  of  the  stream  at  his  headgate 
and  point  of  diversion,  whether  they  came  down  the  east  or 
the  west  fork  of  the  stream.  If,  on  the  other  hand,  appellant 
seeks  to  establish  a  new  and  independent  right  by  reason  of 
an  appropriation  and  diversion  occurring  in  1901,  then  we 
must  answer  that  the  findings  of  the  court  do  not  justify  that 
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D.  W.  CHURCH  et  al..  Respondents,  v.  CHARLES  DUN- 
HAM!, Appellant. 

[96  Pac  203.] 
Sbal  Estate  Bbokzbs — Oommission  fob  Procusino  Purchasek— Lia- 

AnjTY  or  OWKEB  FOB  GbMMlSSION  TO  AGENTS — INSTRUCTIONS. 

1.  Where  a  real  estate  agent  is  employed  to  sell  a  piece  of  prop- 
erty for  a  net  snm  to  the  owner,  and  he  procures  a  purchaser  who 
is  ready,  willing  and  able  to  buy  the  property  and  pay  therefor  a 
specified  sum  which  is  in  excess  of  the  net  sum  to  be  received  by 
the  owner,  and  before  the  sale  ia  dosed  and  consummated  the  owner 
of  the  property  sells  to  the  purchaser  thus  procured  by  the  agent, 
with  the  knowledge  that  such  agent  has  procured  the  purchaser  and 
Bzhibited  the  property  to  him  and  has  been  dealing  with  him  with 
lef erence  thereto ,  the  owner  will  be  held  liable  to  the  agent  for  a 
commission  equal  to  the  difference  between  the  net  price  which  he 
was  to  receive  and  the  priee  the  purchaser  was  ready,  willing  and 
able  to  poy  to  the  agent  for  the  property. 

2.  Where  an  agent  is  employed  to  sell  a  piece  of  property  at  a 
specified  net  price,  and  the  agent  procures  a  purchaser  who  is  ready 
and  willing  and  able  to  pay  a  sum  in  excess  of  the  net  priee,  and 
notwithstanding  such  fact  and  information  thereof  by  the  owner 
of  the  property,  if  the  owner  sells  the  property  to  such  purchaser, 
he  will  be  held  liable  for  the  commission  the  same  as  if  the  agent 
had  completed  the  sale  himself. 

3.  It  is  not  error  for  the  court  to  refuse  to  submit  to  the  jury 
an  instruction  as  to  the  good  faith  of  the  defendant  in  selling  prop- 
erty that  he  has  listed  with  an  agent  and  without  regard  to  the 
agent  or  the  payment  of  conmiission,  where  none  of  the  evidence 
in  the  case  tends  to  establish  good  faith  on  the  part  of  the  owner 
in  dealing  with  the  broker  with  reference  to  such  commission. 

4.  It  is  immaterial  whether  the  contract  of  the  broker  was  one 
to  sell  the  property  or  to  procure  a  purchaser  for  the  property,  if 
it  appears  from  the  evidence,  as  a  matter  of  fact,  that  the  conduct 
of  the  owner  was  such  as  to  prevent  and  make  it  impossible  for 
the  agent  to  consummate  the  sale. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Fifth  Judicial 
District  for  the  County  of  Bannock.  Hon.  Alfred  Budge, 
Judge. 
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fully  meeting  the  ordinary  requirements,  it  is  enough  for 
the  broker  to  establish  at  the  trial  that  he  was  the  moving 
cause  of  the  sale,  that  through  his  efforts  the  party  to  whom 
the  sale  was  made  became  interested  in  the  property,  which 
interest  thus  awakened  in  him  finally  resulted  in  the  sale,  and 
it  is  not  material  under  such  conditions  whether  or  not  at  the 
time  the  agent  solicited  the  purchaser  to  buy,  the  latter  was 
able.  Neither  is  it  material  that  no  agreement  as  to  the  price 
had  been  reached  between  the  broker  and  the  purchaser. 
{Wood  V.  Broderson,  12  Ida.  190,  85  Pac.  490 j  Marlatt  v. 
Elliott,  69  Kan.  477,  77  Pac.  104;  Smith  v.  Anderson,  2  Ida. 
637,  21  Pac.  412;  Jaegar  v.  Glover,  89  Minn.  490,  95  N.  W. 
311;  White  v.  Collins,  90  Minn.  165,  95  N.  W.  765;  Hubachek 
V.  Hazzard,  83  Minn.  437,  86  N.  W.  426;  Driesback  v.  BoUins, 
39  Kan.  268,  18  Pac.  187 ;  Plant  v.  Thompson,  42  Kan.  664, 
16  Am.  St.  Rep.  5l2,  22  Pac.  226;  Anderson  v.  Cox,  16  Neb. 
10,  20  N.  W.  10;  Ratts  v.  Shepherd,  37  Kan.  20,  14  Pac.  496; 
Martin  v.  Fegan,  95  App.  Div.  154,  88  N.  Y.  Supp.  472.) 

The  agent  is  entitled  to  his  commission  if  he  found  the  pur- 
chaser, even  though  the  defendant  did  not  know  that  the 
plaintiff  sent  the  purchaser  to  him.  {Rounds  v.  Allee,  116 
Iowa,  345,  89  N.  W.  1098;  Metcalfe  v.  Gordon,  86  App.  Div. 
368,  83  N.  Y.  Supp.  808.) 

The  rule  does  not  require  a  formal  notification  in  such  a 
matter.  It  is  sufficient  if  plaintiff  procured  the  purchaser. 
{Wood  V.  Broderson,  12  Ida.  190,  85  Pac.  490.) 

Or  if  he  knew,  before  the  sale,  from  the  purchaser  himself 
that  the  agent  had  informed  him  (the  purchaser)  concerning 
the  property,  by  reason  of  which  information  he  called  upon 
the  owner  to  conclude  the  bargain,  it  is  sufficient.  {Lemon  v. 
DeWolfe,  89  Minn.  465,  95  N.  W.  316.) 

Where  a  verdict  is  according  to  the  law  and  evidence,  or  is 
the  only  one  which  could  have  been  found  consistent  with  the 
evidence,  erroneous  instructions  are  harmless,  as  are  also  other 
errors.  {Ingemarson  v.  Coffey  (Colo.),  92  Pac.  909;  Century 
Digest,  Vol.  3  App.  in  Error,  sec.  4034.) 

AILSHIE,  C.  J. — This  is  an  action  to  recover  a  commissioa 
for  the  sale  of  real  estate.    Plaintiffs  recovered  judgment  and 
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the  defendant  appealed  from  the  judgment 
his  motion  for  a  new  trial.  Appellant  s 
ments  of  error:  1.  The  action  of  the  cour 
instructions;  2.  The  ruling  of  the  court  i 
certain  requested  instructions;  and  3.  TJ 
the  evidence  to  justify  the  verdict  and  ji 
consider  the  last  assignment  of  error  first, 
our  consideration  of  the  instructions  must 
the  evidence  in  this  particular  case. 

Appellant  owned  four  lots  in  the  city  ol 
the  11th  day  of  June,  1907,  he  went  to  th 
estate  brokers,  Church,  White  &  Chilson 
anyone  in  the  ofiSce,  left  the  following  note 

**Mr.  Earl  White: 

"See  if  you  cannot  sell  those  four  lots  1' 
Block  234;  net  me  $1200;  quick  sale. 

**  Oblige, 
"CHAS. 

White  testifies  that  on  June  10th,  the  d 
was  written,  he  met  Dunham  on  the  stre€ 
told  him  that  he  would  like  to  sell  these  f( 
needing  money,  and  wished  he.  White,  woi 
effort  to  sell  them  for  him ;  that  Dunham  t 
$1200  and  that  all  he  realized  above  that  m 
commission.  White  says  that  he  went  tha 
the  prospective  purchasers,  Perrando  and  B 
an  appointment  to  take  them  out  to  show 
the  next  morning.  At  any  rate,  on  the  mc 
after  this  note  was  written  and  left  at  the  ofi 
one  of  the  members  of  the  firm  took  Ferra 
out  and  showed  them  the  property  and  ol 
them  for  $1350.  Later  in  the  day  the  ] 
White  $1325  for  the  property.  At  that  1 
White  was  going  somewhere,  or  at  least  w£ 
time  being,  but  told  them  he  would  see  the 
Before  White  returned  to  close  the  deal  witl 
he  saw  the  owner  of  the  lots  and  told  him  h 
and  that  he  would  make  out  the  deed  that  ai 
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It  orer  for  hhn  to  sign,  but  he  did  not  tell  the  owner  tiie 
names  of  the  parchaseis.  In  a  shc^  time  thereafter,  and  be- 
fore White  finally  closed  up  the  deal  with  Ferrando  and  Ben- 
idken,  the  latter  took  it  into  his  head  to  go  over  and  see  the 
owner  himself.  What  there  oeeorred  is  best  told  in  Ben- 
olken's  own  language: 

'*I  went  to  see  ^Ir.  Dunham  between  12  and  1  o'clock  <m 
Jane  11th.  It  was  after  I  had  been  np  to  see  the  property. 
He  was  at  home  at  the  time.  I  told  him  at  that  time  that  I 
had  been  dealing  with  Chorch  &  White.  He  was  lying  down 
at  the  time  on  the  lounge,  and  I  asked  him  if  he  owned  those 
four  lots  opposite  the  courthouse,  and  he  told  me  ye&  I  asked 
him  what  he  wanted  for  the  four  lots,  and  he  told  me  $1200 
net.  I  told  him  to  come  down  to  the  Salt  Lake  saloon.  He 
says,  'Wait  a  minute;  that  these  lots  were  in  the  hands  of 
Church  &  White,  and  if  they  were  not  sold  by  7  o'clock,  to 
be  down  to  meet  him  at  the  depot  and  make  a  deposit  of  $50 
on  the  lots  and  they  were  mine.'  He  told  me  at  the  time  that 
Church  &  White  had  the  property  for  sale,  but  that  if  they  did 
not  make  the  deal  during  the  day  and  by  7  o'clock  that  even- 
ing, and  I  would  meet  him  at  the  depot  and  make  a  deposit, 
I  could  have  the  property.  When  he  told  me  his  price  was 
$1200  net,  I  told  him  I  had  offered  them  $1325." 

Dunham  and  the  purchaser  both  agree  that  the  latter  in- 
formed Dunham  that  he  had  offered  White  $1325  for  the 
property,  and  that  White  had  refused  to  accept  that  sum,  and 
that  notwithstanding  this  information,  Dunham  offered  to  sell 
him  (Benolken)  the  property  for  $1200  if  it  was  not  disposed 
of  by  7  o'clock  that  evening.  Later  in  the  evening  White 
saw  Benolken  concerning  this  sale  and  told  him  he  was  ready 
to  take  the  $1325  he  had  offered  for  the  property.  Benolken 
made  some  kind  of  excuse,  and  among  other  things  told  him 
he  would  have  to  see  his  wife  about  it,  and  delayed  the  mat- 
ter until  about  8  o'clock,  when  he  saw  Dunham  at  the  depot 
in  Pocatdlo  and  made  him  a  payment  of  $50  on  the  property 
and  closed  the  deal  for  the  purchase  price  of  $1200.  As  soon 
as  White  learned  that  the  sale  had  been  made  to  this  man, 
he  demanded  his  commission  of  $125,  and  on  refusal  of  Dun* 
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ham  to  pay  it,  commenced  this  action.  Dunham  now  contends 
that  under  this  state  of  facts  he  is  not  liable  for  commission ; 
that  he  acted  entirely  in  good  faith  in  the  matter,  and  that  the 
brokers  did  not  present  the  purchaser  to  him  and  did  not  se- 
cure a  purchaser  that  was  ready,  willing  and  able  to  pay 
$1325  for  the  property. 

As  we  view  the  evidence  in  this  case,  it  does  not  call  for 
much  discussion  on  the  question  of  its  sufficiency.  It  is  clear 
to  our  minds  that  the  respondents  were  entitled  to  their  com- 
mission for  securing  a  purchaser  for  this  property.  It  is 
true  that  no  fixed  or  definite  time  was  given  them  in  which 
to  secure  a  purchaser,  but  it  necessarily  follows  that  they  must 
have  a  reasonable  time,  and  certainly  the  matter  of  one  day 
would  not  be  an  unreasonable  length  of  time  to  allow  in  which 
to  secure  a  purchaser  for  such  property.  Another  reason 
which  is  in  itself  sufficient  and  controlling  in  this  case  is  that 
Dunham  knew  from  Benolken  himself  that  the  respondents 
had  been  trying  to  deal  with  this  purchaser,  and  had  taken 
him  out  to  show  him  the  property  and  had  made  him  a  price 
on  it.  The  owner  who  had  listed  his  property  with  these 
brokers  must  have  known  that  they  would  ask  more  than  $1200 
for  the  property  since  they  were  to  secure  him  this  sum  net. 
When  he  learned  that  Benolken  was  a  purchaser  secured  by 
the  real  estate  brokers,  and  in  the  face  of  that  knowledge  in- 
formed the  purchaser  that  his  price  on  the  property  was 
$1200,  and  that  if  it  was  not  sold  by  7  o'clock  that  evening, 
that  he,  the  owner,  would  sell  it  for  the  sum  of  $1200,  he  at 
once  rendered  it  impossible  for  the  brokers  to  secure  $1325 
from  the  same  purchaser  for  the  property,  or  any  other  sum 
greater  than  $1200.  It  is  extremely  difficult  to  understand 
why  the  owner  of  property  who  had  listed  it  with  a  real  es- 
tate firm  and  who  had  been  informed  that  a  purchaser  had 
offered  $1325  for  the  property,  would  turn  around,  and  in 
the  face  of  such  information,  take  the  sum  of  $1200  for  the 
property  and  thus  defeat  the  right  of  the  brokers  to  secure 
their  commission  from  the  purchaser  when  the  owner  himself 
derives  no  advantage  from  such  a  transaction.  We  agree  with 
appellant's  contention  that  under  the  law  a  broker  who  un- 
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tiertakes  to  «ifure  a  porehaBer*  in  order  to  entitle  him  to  his 
commiAion.  most  seeore  a  porehaaer  who  is  ready,  willing 
and  able  to  boy  the  property  at  the  stipulated  price.  In  or- 
der, how^v«*r.  to  entitle  the  broken  to  their  commission  it  is 
not  se^t^ssary  that  they  take  the  purchaser  to  the  owner  of 
the  pr»:perty  and  ^rre  him  a  formal  or  any  introduction;  all 
that  is  c«fc«sary  is  for  the  owner  before  making  the  sale  him- 
aeif  to  atft^-iire  the  knowledge. — it  matters  not  in  what  man- 
ner.— that  the  purehaaer  b  the  client  of  the  broker  and  has 
been  procured  by  the  broker  to  purchase  the  specific  piece 
of  property  at  the  phoe  and  on  the  terms  designated.  {Wood 
r.  B'-.d^rsii^  12  Ida.  19tX  S5  Pac.  490;  Lemon  v.  De  Wolf,  89 
yy.T.n.  4t?o.  ?o  X.  W.  316:  note  to  Ward  v.  Cobb,  12  Am.  St. 
Rep.  569.^  Her^  the  brokers  had  procured  a  purchaser  who 
was  ready,  willinsj  and  able  to  pay  $1325  for  the  property. 
The  owner  made  it  impossible,  however,  for  the  brokers  to  con- 
aonimate  the  sale  at  that  price  for  the  reason  that  he  notified 
the  p.in-'haser  that  aftnr  a  certain  hour  in  the  day  he  would 
take  $1200  for  the  property.  There  was  no  longer  any  use  of 
the  brokers  trying  to  deal  with  this  man  for  any  greater  price 
than  the  owner  had  offered  to  sell  for. 

The  appellant  complains  of  the  instruction  of  the  court  to 
the  jury  wherein  the  court  told  them  that  if  any  recovery  could 
be  had  at  all.  the  "' plain tifb  are  entitled  to  recover  such 
amount  as  they  would  have  realijced  on  such  sale  except  for 
the  action  of  the  defendant,  not  exceeding  the  amount  claimed 
in  the  complaint."  In  other  words,  the  court  told  the  juiy 
that  if  they  found  that  plaintiffis  were  entitled  to  recover  at 
all.  that  the  amount  to  which  they  would  be  entitled  would 
be  the  difference  between  $1200  and  the  sum  for  which  they 
could  have  sold  the  property  to  this  purchaser.  Appellant 
complains  of  this  instruction  for  the  reason  that  the  plaintiffs 
alleged  that  $125  was  a  reasonable  compensation  to  be  allowed 
as  a  commission;  that  this  instruction,  therefore,  took  away 
from  the  jury  the  right  of  determining  what  was  a  reasonable 
amount.  We  do  not  think  this  objection  is  well  taken  for  the 
following  reasons: 
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-•  •"*-.A:zr  •rin^nj^  -iiac  liai  cHe  crz«»  rroK  "ni*  shs 

!«*:  A  ij.r  *f:  r^*<.  ^i  iia-  ^tqiiiejihiiiil  Ii  s  "Itih-  ^"t.tr  ir»  a- 
t  ti*" ,  »i  r\iA  -_i>'"»in  ^ii*r  oiiia^  ion  n  x  ii  n  iwi  j  •;:.  »q- 
*.%*•»  ••-i^  c»*.Ti*'*i  »L  zi.  Ill*-  ^'! •jyKsin  cue.  "Rii?iaer  ti?  re^ 
•>•'  •-...--  :♦  v*r»-  V.  fc*-rT3*  a  p  iiii'ii  fr  suse  zitt  su  tbs»- 
*»^.t«-^  It  r'/'-.t'^T-i^  i**Tfc.  for  the  1 1  ■111  iLn  *pi«L.*si  br 
iif  *rx •r'-i»t  r»n  -i*-!^-  rt  irL:p3«L:«je  £<«•  lie  i^spj^dGm  to  ooo- 
0-./-jL:ii;>  tzjfr  fct>:  f'jr  a  prioe  ihst  vookl  eaai^ie  Umb  to  ob- 
tt.z,  zrr  •:fK^\xmL'Xi  wLzvsTer.  On  the  oCker  hand,  we  lim 
t'^*-.,^>--.'i*^fr'.-2L  tL^  pTzrAaaer  JiTTwrlf  a» weD a» tbe bnd^ai^ 
tTjux  i^  «^  r^^-sj.  w^^Jsr  aod  aUe  to  paj  $1329  for  the  pn^ 
er  r^  ^L'^-]  n  k  <;*.::«  elear  frcm  tli^  veeotd  that  lie  would  luK?e 
isit^ft.  \bh  i.T'r^f^inj  at  that  priee  bat  for  the  oflEer  made  him  bj 

We  fr.d  DO  error  in  the  instmctioiia  of  the  eomt,  nor  did 
tb^i;  ffrin  ^rr  in  ref  osing  to  g:rre  the  inatmetions  requested  bj 
%M  dff'rr.daot.  Some  of  them  eorreeUj  state  the  law,  but 
go  into  mHiten  apparently  not  inTolTed  in  the  evidenee,  while 
gome  of  these  reqneatt  do  not  correcUj  state  the  law  as  ap- 
plicable to  anj  ease.  The  judgment  should  be  affirmed,  and 
it  is  so  ordered.    Costs  in  favor  of  respondents. 


Sullivan,  J.,  and  Stewart,  J.,  concur. 


(Max  25,  1908.) 

In  re  PRANK  L.  BRADLEY, 

[96  Pae.  208.] 

Attobnxt  at  Law— Disbarment. 

1.  A  person  who  secures  his  admission  to  practiee  as  an  attonsf 
and  counselor  in  the  courts  of  this  state  bj  fraud  or  misrepreeenta- 
tion  will  be  disbarred  when  such  fkieta  eome  to  the  kaowlodge  of 
this  court. 

2.  An  applicant  who  makes  a  false  affidavit,  stating  bis  adair 
■ion  to  the  highest  court  of  another  state,  and,  upon  tmeh.  afidaTi^ 
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Opinion  of  the  Court — Stews 

procures  bis  admission  to  practice  in  the  c     i 
be  disbarred  and  his  name  stricken  from       i 
this  court,  when  it  is  shown  to  this  court 
false  and  that  the  applicant  had  not  been 
court  of  such  state. 

(Syllabus  by  the  court.) 

An  original  proceeding  in  this  court  f c 
Frank  L.  Bradley. 

B.  J.  Briggs,  for  the  Prosecution. 

No  appearance  for  the  defendant 

STEWART,  J.— On  the  6th  day  of  M  i 
made  an  order  admitting  Frank  L.  Bradl   ' 
attorney  in  the  various  courts  of  this  stat( 
mitted  upon  an  affidavit  made  by  him  u  i 
of  sec.  3994  of  the  Rev.  Stat,  of  this  stat 
he  had  previously  been  admitted  to  prac 
courts  of  California  by  the  supreme  coun 
was,  at  the  date  said  affidavit  was  made 
as  an  attorney  of  said  courts;  that  his  sn  ; 
been  set  aside  or  revoked.     The  affidavit  i  I 
time  when  he  was  admitted  and  that  he  wa 
his  license  from  said  court,  for  the  reason 
been  destroyed  in  a  fire  in  St.  Anthony,  I( 

Later  information  came  to  this  court  to  I 
Bradley  had  never  been  admitted  to  pract  i 
court  of  the  state  of  California.  It  was  al  i 
the  affidavit  made  by  him  for  his  admissioi  i 
disappeared  and  the  clerk  was  unable  to  i 
reason  of  these  facts,  Mr.  Bradley  being  j- 
quested  to  submit  to  an  examination  by  tl 
court  with  reference  to  his  admission  to  pra : 
courts  of  California  by  the  supreme  court 
the  loss  of  such  certificate,  and  the  loss  of  tl 
this  court.  He  was  interrogated  by  the 
court,  and  the  questions  and  his  answers  tJ: 
Idaho,  Vol.  li— 50 
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by  the  clerk  of  this  court.  In  this  examination  he  stated  that 
he  was  admitted  to  practice  in  the  yarious  courts  of  Cali- 
fornia by  the  supreme  court  of  that  state  in  April,  1904.  The 
only  member  of  the  court  whom  he  could  remember  as  being 
present  on  such  occasion  was  Judge  Angellotti.  He  was  un- 
able to  remember  the  name  of  the  clerk  at  such  time,  or  the 
name  of  the  chief  justice  who  presided  at  the  session  of  the 
court  at  which  he  was  admitted. 

He  testified  further  that  a  Mr.  Walker  of  Oakland,  Cali- 
fornia, moved  his  admission  to  that  court;  that  he  lived  in 
San  Francisco  from  1899  to  the  date  of  his  admission  in  1901; 
that  he  came  to  Idaho  in  1904,  and  was  admitted  to  the  dis- 
trict court  of  the  sixth  judicial  district,  Judge  J.  M.  Stevens 
presiding,  upon  motion  based  upon  the  certificate  issued  to 
him  by  the  supreme  court  of  the  state  of  California.  He  was 
thereupon  requested  and  required  by  this  court  to  file  an 
affidavit  in  lieu  of  the  affidavit  filed  by  him  at  the  time  that 
he  was  admitted  to  this  court.  He  assented  to  such  request 
and  agreed  at  that  time  to  file  the  affidavit  during  the  day 
and  before  leaving  the  city.  Afterward  he  left  the  city  with- 
out substituting  the  affidavit  required  in  order  to  perfect  the 
record  in  this  court.  Further  information  reached  this  court 
that  he  had  not  been  admitted  to  practice  before  the  courts  of 
the  state  of  California. 

Thereupon  this  court  issued  a  citation  to  said  Prank  L. 
Bradley,  requiring  him  to  appear  before  this  court  on  the 
4th  day  of  May,  1908,  and  show  cause  why  his  certificate  of 
admission  should  not  be  canceled  and  his  name  stricken  from 
the  roll  of  attorneys  of  this  court.  This  citation  was  served 
personally  upon  Mr.  Bradley,  and,  on  the  day  fixed  for  the 
hearing,  he  failed  to  appear,  either  in  person  or  by  attorney, 
and  make  any  answer  or  objection  to  said  citation. 

B.  J.  Briggs,  president  of  the  Bingham  County  Bar  Associa- 
tion and  a  member  of  the  bar  of  this  court,  was  appointed  by 
this  court  to  prosecute  such  proceedings. 

Thereupon  this  court  heard  the  proofs,  which  clearly  es- 
tablished the  fact  that  said  Frank  L.  Bradley  had  never  been 
admitted  to  practice  before  the  courts  of  the  state  of  Cali- 
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f  ornia ;  that  the  affidavit  he  made  and  filec  i 
which  he  was  admitted,  was  false  in  this, 
stated  he  had  been  admitted  as  an  atton  ) 
court  of  the  state  of  California,  when  in  1  i 
had  never  been  admitted  by  such  court;  i 
davit  had  stated  that  he  was  admitted  to  i 
district  court  of  the  sixth  judicial  districi  : 
motion  based  upon  his  certificate  from  th 
the  state  of  California,  when  in  truth  and  ; 
mitted  to  practice  before  said  district  coun    : 

The  evidence  further  established  the  f ac 
had  failed  and  refused  to  comply  with  the   • 
requiring  him  to  file  an  affidavit  in  lieu  o 
by  him  at  the  time  of  his  admission. 

The  evidence  further  established  the  fad  : 
of  said  Frank  L.  Bradley  had  been  obtaine 
ceit  and  by  misrepresenting  the  facts  as     i 
for  admission. 

Sec.  3997  of  the  Rev.  Stat.,  in  subdivisio 
the  duty  and  oath  of  an  attorney,  provide  i 
mislead  the  judges  by  any  artifice  or  false 
or  law."    In  providing  for  grounds  upon   ' 
may  be  suspended  or  removed,  the  statui  s 
4002,  subdivision  2,  as  follows:  ** Wilful  dis  i 
tion  of  an  order  of  the  court  requiring  hii  i 
an  act  connected  with  or  in  the  course  of  1 
any  violation  of  the  oath  taken  by  him  or  I 
attorney  and  counselor.'' 

Thus,  we  see,  under  the  facts  in  this  cas( , 
ant  wilfully  misled  the  members  of  this  coi : 
ing  and  falsely  representing  to  this  court  tl 
ber  of  the  bar  of  the  supreme  court  of  ; 
f ornia,  and  that  he  had  been  admitted  to  thi 
the  sixth  judicial  district  of  this  state  upc: 
when  in  truth  and  in  fact  he  had  not  beei: 
supreme  court  of  the  state  of  California,  and 
to  the  district  court  upon  such  certificate,  bi 
tion* 
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The  misrepresentations  of  said  applicant  to  this  court  at  the 
time  of  his  admission  was  a  fraud  upon  the  court  and  unpro- 
fessional conduct,  and  clearly  justifies  his  removal  as  such  at- 
torney when  such  facts  appear  to  the  court  The  statutes 
of  this  state  require  an  attorney  to  be  a  person  of  good  moral 
character,  and  his  oath  of  office  requires  him  to  maintain  the 
respect  due  to  the  courts  of  justice  and  judicial  officers,  and 
never  seek  to  mislead  the  judges  by  false  statement  of  fact  or 
law.  A  person  applying  for  admission  to  practice  as  an  at- 
torney in  the  courts  of  this  state,  or  who,  after  admission, 
views  so  lightly  the  obligations  of  the  office  of  an  attorney 
as  to  wilfully  misrepresent  the  facts  as  to  his  own  qualifica- 
tion or  standing,  or  as  to  his  experience  in  reading  or  time 
devoted  to  the  study  of  the  law,  renders  himself  unfit  to  as- 
sociate with  the  legal  profession  of  this  state,  or  be  recognized 
as  a  member  of  the  bar.  ]^fembers  of  the  bar  are,  as  a  role, 
men  of  character,  ability  and  standing,  and  by  reason  of  such 
qualifications  are  entitled  to  the  respect  and  esteem  of  the 
courts  of  the  state  and  the  people,  and  any  person  applying 
for  admission  who  falls  below  this  standard  of  qualification 
is  unfit  to  be  admitted  to  the  bar  or  to  practice  in  the  courts 
of  this  state. 

It  clearly  appears  that  Bradley  had  no  regard  whatever  for 
the  respect  due  the  courts  of  this  state,  and  felt  no  responsi- 
bility resting  upon  him  by  the  oath  which  he  took  when  ad- 
mitted. 

The  judgment  of  the  court  is,  that  the  certificate  of  admis- 
sion of  Frank  L.  Bradley,  as  an  attorney  to  practice  in  the 
courts  of  this  state  be,  and  the  same  is,  hereby  canceled,  and 
the  name  of  said  Prank  L.  Bradley  is  stricken  from  the  roll 
of  attorneys  and  counselors  of  this  court,  and  he  is  hereby 
disbarred  from  practicing  in  any  of  the  courts  of  this  state. 

Ailshie,  C.  J.,  and  Sullivan,  J.,  concur. 
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(May  25,  1908.) 

N.  C.  NAYLOR  and  CHARLES  NORL] 
gaged  in  Business  Under  the  Firm 
NAYLOR  &  NORLIN,  Respondents^    i 
TON   &    SOUTHEASTERN    ELEC    : 
COMPANY,  LIMITED,  a  Corporatic    , 
MERCIAL  TRUST  COMPANY,  a  ( 
lants. 

[96  Pac.  573.] 

Motion  foe  New  Tbial— Skrvicb  op  Noticr-  \ 
PLAINT — Mechanic's  Lien — ^Account  Stati  • 
BT  Lien. 

1.  Under  sees.  4443  and  4820,  Bev.  Stat., 

to  move  for  a  new  trial  is  not  made  a  part  oJ   I 
and  it  is  not  necessary  that  the  record  show 

2.  If,  however,  a  notice  of  intention  to 
has  not  been  served,  or  the  same  is  imperfed 
duty  of  the  respondent  to  make  whatever  obj  i 
urged  against  the  same,  at  the  time  the  state  : 
motion  for  a  new  trial  is  heard,  and  have  hi 
incorporated  in  a  statement  or  bill  of  exec  i 
make  such  objection  at  that  time  will  pros  i 
BufScient  and  preclude  the  respondent  from  i  i 
in  this  court  for  the  first  time. 

3.  An  objection  that  the  complaint  does  no 
to  constitute  a  cause  of  action  cannot  be  rev  i 
from  an  order  denying  a  new  trial. 

4.  Where  the  owners  of  a  railroad  right  c  I 
tractors  to  put  a  crew  of  men  to  work  upon  s  i 
agree  to  pay  such  contractors  the  amount  actu] . 
and  material,  and  in  addition  thereto  twenty 
tain  sum  for  the  use  of  the  tools  used  in  smi 
traetors  present  a  bill  to  the  railway  company 
is  audited  and  approved  by  such  company,  i1 
stated,  to  secure  and  support  which  a  lien  m 
property  for  which  said  labor  was  performed. 

5.  The  rendering  of  an  account  for  labor  pei 
furnished,  for  work  upon  a  railway  right  of  v 
accepted  and  approved  by  the  railway  compaii 
of  the  performance  of  sneh  labor  and  the  fumji 
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K  "I'Vr  *.di»  r  <':-^  :f  *ia  flUe.  »  Sbk  so?-  ^  fiM  «  sest 
^  -t'^  \yj^  s  eiata^s  wmb.  •la'i  fevbm  «■  3Briinnff»t  3.  ac  ea- 

7  A  '^A-T^  f\r  t3«  «K  «^  twfc  s  flrmaeneEaoK  wisk,  £v  vixk 
fft(*  <-*' '  v'.7<r  ^ijp^Af  u  jttj.  s  ft  Ssaft^«  aoHL 

f ,  Aft  a^y.-^ft  flCftti!^  cisarrt  b*  : 
hf  ftT«Tr:s.jp  ftft^  provift^  fn^  or 
fti^TY.^rct  orf  fift^Ml  •r  wlitifcr,  •r 
fte///'^Ai  0tftUd  bwrea  ft  cuftUfttt  «•  to 
•eti/>ft  mfty  bft  ■niataiaed  tkera 
SiMMi  enuring  iJit^  meb  aetouit^ 

10,  A  penoft  performing  Iftbor  «pos  or  fanbhift^  aMterial  vaed 
Ift  tb«  e^/iurtnietioD  of  ss  estiri  yiopqty  afty  dftim  a  hen  vgon 
•  pftrt  of  waeh  propertj,  a*  ««il  «•  the  vkole. 

Ih  A  Ben  mftj  be  foreeloaed  ai^ftinst  ss  iaterwt  n  real  property 
leee  thfta  tfaftt  of  a  fee  simple  title,  aa  whaterer  ioterest  the  debtor 
nay  have  in  tbe  property  may  be  foreelooed  in  am  action  broogiit 
tor  tbat  purpofe» 

(Sylhbna  by  tbe  eoort.) 

APPEAL  from  the  District  Court  of  the  Second  Judicial 
DiHtrict  for  Nez  Perce  County.    Hon.  Edgar  C.  Steele,  Judge. 

An  action  to  foreclose  a  lien  for  labor  and  material  fur- 
niahcd.    Judgment  for  plaintiff.    Affirmed. 

Jobnaon  &  Stookey,  and  A.  A.  Fraser,  for  Appellants. 

The  claim  filed  by  the  plaintiff  is  admissible  in  evidence  as 
proof  of  its  cxiKtence  and  filing,  but  it  is  not  evidence  of  the 
mat  tors  allowed  in  it.     (Boisot  on  Mechanics'  Liens,  sec.  613.) 

Doing  crouted  and  defined  by  the  statute,  it  follows  that 
tnochiinios*  liens  cannot  be  created  by  contract  or  consent  of 
the  piirtios.     (Boisot  on  Mechanics'  Liens,  sec.  5,  p.  4.) 

The  pn>i)f  must  show  that  the  labor  or  material  was  actually 
un(h1  in  tho  construction,  alteration  or  repair  of  the  railroad. 
{Cohnuh  Iron  Works  v.  Riekenberg,  4  Ida.  710,  43  Pac  681; 
Afctforry  v.  At^ntt,  50  Ean.  362,  34  Am.  St  Rep.  120,  31 
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Pac.  1082;  Wilson  v.  Nugent,  125  Cal.  280,  57  Pac.  1008; 
Hill  V.  Bowers,  45  Kan.  592,  26  Pac.  13;  Cohn  v.  Wright,  89 
Cal.  S6,  26  Pac.  643 ;  Houghton  v.  Blake,  5  Cal.  240 ;  Arkansas 
River  Land  etc.  Co,  v.  Nelson,  4  Colo.  App.  438,  36  Pac.  307.) 

It  must  clearly  appear  that  the  claimant  has  a  lien.  No  one 
is  entitled  to  a  lien  unless  the  statute  includes  him  or  them. 
(Thompson  v.  Baxter,  92  Tenn.  305,  36  Am.  St.  Rep.  85,  21 
S.  W.  668.) 

No  lien  is  allowed  under  our  statutes  for  the  **u8e  of  tools.*' 
(Allen  V.  Elwert,  29  Or.  428,  44  Pac.  826,  48  Pac.  54.) 

The  mere  showing  that  an  account  was  presented  at  a  par- 
ticular time  and  approved  and  agreed  to  is  not  proof  that 
labor  was  performed  or  that  the  materials  are  of  a  character 
which,  under  our  statute,  is  entitled  to  a  lien,  nor  is  it  proof 
as  to  the  ownership  of  the  land.  {Oibson  v.  Wheeler,  110  Cal. 
243,  42  Pac.  810;  Engfer  v.  Roemer,  71  Wis.  11,  36  N.  W. 
618.) 

A  lien  must  be  enforced  against  the  whole  of  a  railroad 
or  not  at  all,  and  no  lien  can  be  had  against  any  portion  of  the 
railroad  separately.  {Connor  v.  Tenn,  Cent.  Ry.  Co.,  109 
Fed.  931,  48  C.  C.  A.  730,  54  L.  R.  A.  687;  East  Ala.  Ry. 
Co.  V.  John  Doe,  114  U.  S.  340,  5  Sup.  Ct.  869,  29  L.  ed. 
136;  Cox  V.  Western  Pac.  Ry.  Co.,  44  Cal.  18;  Farmers' 
Loan  &  Trust  Co.  v.  Candler,  87  Ga.  241,  13  S.  E.  560; 
Midland  Ry.  Co.  v.  Wilcox,  122  Ind.  84,  23  N.  E.  506;  Knapp 
V.  8t.  Louis,  Kansas  City  &  Northern  Ry.  Co.,  74  Mo.  374.) 

Chas.  L.  McDonald,  for  Respondents. 

Both  the  Commercial  Trust  Company  and  the  Northern 
Pac.  Railway  Company  would  be  adversely  affected  by  the 
►court  granting  a  new  trial  herein,  or  modifying  the  decre 
on  the  motion  for  new  trial;  consequently  a  notice  of  inte 
tion  to  move  for  a  new  trial  should  have  been  served  on  e^ 
of  them.     {Nelson  Bennett  Co.  v.  Twin  Falls  L.  &  W. 
13  Ida.  767,  92  Pac.  980.) 

The  record  must  contain  the  evidence  of  service  f 
notice,  or  it  must  clearly  appear  from  the  record  th 
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Tk*  of  xh^  n  :■::  !*  was  waiv^ed.  •  Hayne  on  New  Trial  and  Ap- 
peal aees.  15.  210.  p.  64L  ■ 

Tt,*"  trial  ccnrt  had  no  jurisdiction  of  the  matter,  by  reason 
of  f  ii.ure  to  serre  the  admae  parties  with  notice  of  intention 
to  El  -ve  for  a  new  triaL  and  therefore  could  not  grant  a  new 
trial,  ard  ^rcsetioently  this  court  has  no  jnrisdietion  of  the 
nia::er  ei:ber.  Herrimam  v.  Memies,  115  Cal.  16,  56  Am. 
St.  Rep.  Si  44  Pae.  6^3.  35  L.  IL  A.  318 :  2  Cye.  537 ;  Johnstm 
^  V.  Pkenix  /w.  Co.,  152  CaL  196,  92  Pac.  182.) 

By  reascn  of  its  being  an  account  stated  we  did  not  have  to 
show  the  ani'Tiiit  we  had  expended  in  the  work,  other  than 
was  shown  by  the  account  stated  itself,  nor  did  we  have  to 
show  by  oiher  evidence  the  expenditure  of  any  money.  We 
are  willing  to  concede  that  the  stating  of  the  account  is  not 
in  itself  pnx»f  of  the  performance  of  the  labor,  but  we  con- 
tend that  it  b  con* •I'j'ilve  proof  of  the  value  of  the  labor. 

Even  if  the  plaintiff  might  claim  a  lien  on  the  whole  road, 
it  may  nevertheless  limits  its  lien  by  its  notice  to  the  part 
or  section  of  the  road  for  the  construction  of  which  it  fur- 
nished materials.  (Giant  Powder  Co.  v.  Ore.  Pac.  Ry.  Co., 
42  Fed.  473;  XeOwn  r.  Zoira  E.  E.  Co.,  51  Iowa,  184,  33  Am. 
Bep.  124,  1  N.  W.  434;  Bowan  v.  Springfield  J.  A  P.  E.  Co., 
1  Cir.  Ct.  App.  39;  Creer  v.  Cache  VaUey  Canal  Co.,  4  Ida. 
2S0,  95  Am.  St.  Rep.  63,  38  Pac  654.) 

The  only  way  to  destroy  the  effectiveness  of  an  account 
stated  is  to  impeach  it  on  the  ground  of  fraud  or  mistake. 
(1  Cyc.  454;  J€W(U  v.  Keicham,  63  Wis.  628,  23  N.  W.  709; 
Keller  r.  Keller,  18  Neb.  366,  25  N.  W,  364;  Fleischer  v. 
KubU,  20  Or.  328,  25  Pac.  1086.) 

STEWART,  J. — This  appeal  is  from  an  order  denying  the 
appellants*  motion  for  a  new  trial.  Before  considering  the 
questions  presented  by  appellant  on  this  appeal,  our  atten- 
tion is  directed  to  a  discussion  indulged  in  by  the  respondent, 
in  which  it  is  urged  that  the  order  denying  a  new  trial  should 
be  affirmed  for  the  following  reason : 

**That  both  the  defendants,  the  Commercial  Trust  Company 
and  the  Northern  Pacific  Railway  Company,  are  adverse  par> 
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ties  herein  who  did  not  join  in  the  motio 
a  new  trial,  and  the  record  affirmatively  si 
of  intention  to  move  for  a  new  trial,  no  mot 
nor  any  statement  of  the  case  on  motion  f 
ever  served  upon  them  or  either  of  then 
&  Southeastern  Electric  Railway  Company 
the  motion,  nor  did  they  waive  any  such  s« 

The  appeal  in  this  case  is  taken  by  bo 
Southeastern  Railway  Company,  and  the 
Company.     The  Northern  Pacific  Railway 
missed  from  this  case,  under  a  stipulation 
into  during  the  trial  to  the  effect  that  t 
Northern  Pacific  Railway  Company  in  the 
volved  should  not  be  adjudicated  in  this  act 
tion  was  respected  by  the  trial  court,  and 
made  with  reference  to  the  Northern  Pac 
was  any  judgment  rendered  for  or  againsi 

The  statement  of  the  case  contains  a  n 
to  move  for  a  new  trial,  upon  the  part  of 
Southeastern  Railway  Company,  which  sho 
been  made  upon  the  attorney  for  the  plaii 
herein.  Whether  service  was  made  upor 
Trust  Company  does  not  appear  from  the 

In  the  case  of  Steve  v.  Bonners  Ferry  Ln 
384,  92  Pac.  363,  this  court  said: 

"Under  the  provisions  of  our  statute,  sec 
Rev.  Stat.,  the  notice  of  intention  to  mov< 
is  not  made  a  part  of  the  record  on  appeal, 
that  it  has  served  its  purpose  when  the  moti( 
has  been  passed  upon,  and  there  is  no  furth( 
made  a  part  of  the  record  unless  the  advers 
its  sufficiency.  If  no  notice  of  intention  has 
or  if  for  any  reason  it  is  insufficient,  it  is 
respondent  to  make  that  objection  either  u] 
the  statement  or  upon  the  hearing  of  the  i 
trial,  and  have  his  objection  noted  and  incorj 
ment  or  a  bill  of  exceptions.  If  he  fails  tc 
on  appeal  will  presume  that  the  notice  was 
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that  the  trial  court  who  heard  the  motion  has  entertained 
a  motion  for  a  new  trial,  considered  and  passed  upon  the 
same,  implies  that  the  proper  notice  of  intention  to  make  such 
motion  has  been  served  and  filed. 

**For  the  same  reasons  given  above,  it  is  unnecessary  to 
incorporate  in  the  statement  orders  made  by  the  trial  judge 
extending  the  time  for  preparation  of  statement  and  service 
thereof.  If  the  adverse  party  contends  that  no  order  has  been 
made,  or  that  the  time  granted  has  expired,  or  for  any  other 
reason  the  statement  has  been  presented  too  late,  he  should 
make  that  objection  either  at  the  time  of  the  settlement  of 
the  statement,  or  if  he  was  not  present  at  such  time,  then 
at  the  time  of  the  hearing  on  the  motion  for  a  new  trial,  and 
if  he  is  overruled  by  the  court,  he  should  have  the  same  noted 
and  settled  in  the  statement  or  a  bill  of  exceptions  so  that 
he  may  present  it  on  appeal." 

It  was  not  necessary,  therefore,  to  incorporate  in  the  record 
the  notice  of  intention  to  move  for  a  new  trial  or  the  service 
thereof,  and  it  not  affirmatively  appearing  that  service  was 
not  made  on  the  Commercial  Trust  Company,  this  court  will 
presume  that  proper  service  was  made  and  that  the  re- 
spondent was  satisfied  with  the  service  so  made.  If  ser- 
vice was  not  made,  or  was  insufficient,  it  was  the  duty  of  the 
respondent  to  make  objection  thereto  at  the  time  of  the  set- 
tlement of  the  statement  or  at  the  time  of  the  hearing  of  the 
motion  for  a  new  trial ;  and  if  the  objection  made  thereto  was 
overruled,  such  objection  should  have  been  presented  to  this 
court  by  proper  bill  of  exceptions.  It  is  too  late  to  make 
this  objection  for  the  first  time  in  this  court. 

This  action  is  to  enforce  an  alleged  lien  claimed  by  the 
respondents  on  a  certain  right  of  way  or  roadbed  used  for  the 
operation  of  a  railroad  by  the  appellant,  the  Lewiston  and 
Southeastern  Electric  Railway  Company.  Trial  was  had  and 
judgment  rendered  for  the  plaintiflEs,  respondents  herein,  for 
the  sum  of  $3,124.70,  and  costs,  and  an  attorney  fee  of 
$250,  and  for  a  foreclosure  of  the  lien  claimed.  A  motion 
for  a  new  trial  was  made  and  denied,  and  this  appeal  is  from 
such  order. 
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Counsel  for  appellant  have  devoted  m 
cussion  of  the  sufficiency  of  the  allegatioi  i 
A  demurrer  was  filed  to  the  complaint  but  [ 
show  what  disposition  was  made  of  this  dei 
of  the  court,  therefore,  upon  the  demurr 
to  this  court  for  review.    The  question  t)  ( 
sufficiency  of  the  allegations  of  the  con  : 
into  upon  an  appeal  from  an  order  overru  i 
new  trial  where  there  is  no  appeal  from 

While  it  is  true  that,  under  the  provij  i 
sec.  4178,  the  objection  that  the  comph  . 
facts  sufficient  to  constitute  a  cause  of  ai  1 
by  failing  to.  object  thereto,  yet,  to  review 
the  allegations  of  the  complaint  in  this 
should  be  taken  from  the  judgment.     This  • 
sider  or  review  the  sufficiency  of  a  comp  : 
from  an  order  denying  a  new  trial.     (Alpi  i 
78,  21  Am.  St.  Rep.  17,  24  Pac.  846;  Bot 
583,  36  Pac.  936 ;  Simft  v.  Occidental  Min 
161,  74  Pac.  700;  Swett  v.  Gray,  141  Cal 

The  record  in  this  case  shows  that  a  mi 
upon  the  following  grounds: 

**lst.  Insufficiency  of  the  evidence  to  ji. 

'*2d.  That  the  decision  is  against  law. 

**3d.  Errors  of  law  occurring  at  the  1: 
to  by  the  defendant." 

Under  none  of  these  grounds  can  the  sufii 
plaint,  in  the  absence  of  a  demurrer,  be 
trial  court  in  granting  or  refusing  a  new 
of  these  grounds  for  a  new  trial,  the  apj: 
error  the  insufficiency  of  the  evidence  tc 
Nos.  5,  6,  7,  8,  9,  10,  11,  12,  13,  15,  16,  18, 
such  findings  are  contrary  to  the  evidence, 
the  court  in  admitting  and  rejecting  evidi 
conclusions  of  law  and  decree  of  the  court  w 
by  the  evidence  and  were  against  law. 

Sec.  1  of  an  act  approved  February  7,  Ifi 
page  147,  provides: 
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**E*ei>  person  performing  labor  upon  or  fnrnishmg  ma- 
terials to  be  used  in  the  eonatruction,  alteration  or  repair 
•f  anj  ....  railroad  ....  has  a  lien  upon  the  same  for  the 
vx^rk  or  labor  done  or  materials  furnished,  whether  done  or 
fnrai5hfd  at  the  instance  of  the  owner  of  the  building  or  other 
improvement  or  his  agent;  and  every  contractor,  sabcon- 
traeior.  architect,  builder  or  any  person  having  charge  of 
....  the  constmotion.  alteration  or  repair  either  in  whole 
or  in  part  of  any  building  or  other  improvement,  as  aforesaid 
^ali  be  held  to  be  the  agent  of  and  owner  for  the  purpose  of 
this  chapter." 

Sec,  4  of  the  same  act  provides : 

•*The  land  upon  which  any  building,  improvement  or 
atraoture  is  constructed,  together  with  a  convenient  space 
about  the  same,  or  so  much  as  may  be  required  for  the  eon- 
Tenient  use  and  occupation  thereof  to  be  determined  by  the 
court  en  rendering  judgment,  is  also  subject  to  the  lien, 
if.  at  the  commencement  of  the  work  or  of  the  furnishing 
of  the  material  for  the  same,  the  land  belonged  to  the  person 
who  ca:i?>?d  said  building,  improvement  or  structure  to  be  con- 
structed, altered  or  repaired,  but  if  such  person  owns  less 
th*n  a  fee  semple  estate  in  such  land,  then  only  his  interest 
therein  is  subject  to  such  lien." 

The  claim  of  lien  to  be  filed,  and  its  contents,  and  the 
tin^.e  in  which  it  is  to  be  filed,  is  provided  for  in  see.  6  of  the 
same  act,  as  follows: 

** Every  original  contractor  claiming  the  benefit  of  this 
chapter  must,  within  ninety  davs,  and  every  other  person 
must,. within  sixty  davs,  after  the  completion  of  any  build- 
ins:,  inpi\>vement  or  structure,  or  after  the  completion  of 
the  altenuion  or  repair  thereof,  or  in  case  he  cease  to 
laK^r  thereon  before  the  completion  thereof,  then  after 
he  s!0  ceases  to  labor  or  after  he  has  ceased  to  labor  thereon, 
for  any  cause,  or  after  he  has  ceased  to  furnish  materials 
therefor,  or  after  the  performance  of  any  labor  in  a  mine  or 
mining  claim,  file  for  record  with  the  county  recorder  for 
the  county  in  which  such  property  or  some  part  thereof  is 
situated  a  claim  containing  a  statement  of  his  demand,  after 
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deducting  all  just  credits  and  offsets,  wit  i 
owner,  or  reputed  owner,  if  known,  and 
the  person  by  whom  he  was  employed  oi 
Dished  the  materials,  and  also  a  descriptii  : 
to  be  charged  with  the  lien,  sufficient  for  h 
claim  must  be  verified  by  the  oath  of  the 
or  attorney  to  the  effect  that  the  affiant  beli : 
just.'* 

Sec.  10  of  the  same  act  provides : 

**The  original  or  subcontractor  shall  be  i 
upon  the  claim  filed  by  him  only  such  n 
due  to  him  according  to  the  terms  of  ] 
.  deducting  all  claims  of  other  parties  for  \ 
terials  furnished  to  him  as  aforesaid." 

This  statute  provides  for  the   lien,  th! 
to  the  lien,  the  character  and  form  of   1 
amount  that  may  be  recovered  on  such  lien, 
to  guide  us,  we  will  examine  the  findings,  tl 
decree. 

It  appears  from  the  evidence  that  Col 
was  the  president  of  the  Lewiston  &  Soi 
Railway  Company,  and  that  P.  J.  Randolpli 
and  treasurer  of  such  corporation.  That  i  i 
Nay  lor  &  Norlin  commenced  work  on  thcs 
the  Lewiston  &  Southeastern  Electric  Baih; 
continued  such  labor  from  May  14th  unti 
of  the  same  year ;  that  Col.  Spofford  authoi: 
to  commence  and  perform  such  work ;  that  1 
of  general  railroad  construction,  shoveling,  1: 
ing  gagebrush  from  the  right  of  way;  that 
present  when  the  work  was  commenced. 

It  appears,  further,  that  this  labor  was  c< 
Buance  of  an  agreement  between  Mr.  Naylor 
made  on  May  13,  1905,  to  the  effect  that  I! 
take  his  teams  and  outfit  and  a  lot  of  men  t 
to  work  in  grading  and  other  work,  and  ps 
the  right  of  way  against  any  other  partj? 
they  were  to  receive  their  expenditures  ai 
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*i^-*-tir*.  iri..'a  vis  n-:n  aszraEii  x^no.  a2  ti»i  ra»s-  arid  was  n>t 
aurr^*^:  v,  ijit.l  a  r^  vm  ^r^BK^vd  «=ii  aoDcd  to  between 
tr.^  ;^-i..i-.  f*  4:iii  C«:L  .Si»::firi  ar>i  Mr.  EazKi'XpK  aetisg 
fc'/r  arui  ',c  -.•ri.i^  if  tn*  E.tnznt  Ra^waj  CccipaEj;  that  it 
was  t^is.  a^ET^ai  that  tiuev'  sbi-^Lli  hare  tikcr  expenditnreB 
ac^  .::  a/i  :.'.'ii  t-s^^^tj  per  eeot  oi  xhe  aoi^mt  of  Hiaocj  tliat 
waa  ez:p<%:-:«l  arA  cccip^iaarioii  for  the  ise  <tf  tools. 

On  .SVpVrrr/'^^r  ll^iL  the  plaintfS  presented  to  the  raSwaj 
er^.v.pacT  a  h^  ai  fallows: 

''Lewiston,  Idaho,  Sept.  21,  1905. 

•'M T^-fTjitrm  k  S.  E.  Bail  war 

"For  LaLor  and  )Iaterial  on  Grade  in  T.  35  N.,  Bange  6 
W.  B.  iL 

"To  Navlor  4  Xorliny  General  ContraetoES,  Pfannbing,  Steam 
Heating. 

Amount  for  Jfay $   67L47 

Amoant  for  Jane 1,113.20 

Amount  for  July 566.00 

Amount  for  August 74.25 

Amount  for  September 54.00 

$2,478.92 

20  per  cent 495.78      $2,974.70 

To  use  of  plant 150.00 

$3,124,70" 

This  bill  was  audited  and  approved  by  the  railway  company 
oa  follows: 

"Audited  and  approved. 

"JUDSON  SPOPPORD, 
"T.  J.  RANDOLPH, 

"Sept.  21,  1905.  Audit  Committee.** 

This  bill  was  not  paid,  and  on  Sept.  23,  1905,  the  plaintiffs 
made  out  and  filed  in  the  county  recorder's  ofSce  of  said  Nez 
Perce  County  a  claim  of  lien,  which  states  in  substance  that 
N.  C.  Naylor  and  Charles  Norlin,  copartners  engaged  in  and 
doing  business  under  the  firm  name  and  style  of  Naylor  & 
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Norlin,  as  original  contractors,  performe 
furnished  material  actually  used  in  gradin 
building  a  roadbed  to  be  used  for  the  o  i 
road,  the  land  upon  which  this  roadbed 
being  described  as  follows,  to  wit : 

**  Fifty  feet  on  either  side  of  and  par  '. 
line  of  the    survey  of  said    company's 
marked  and  staked  by  its  chief  engineer,  i 
general  southeasterly  direction  through,  o  i 
following  described  lands  in  Nez  Perce    i 
Idaho." 

Then  follows  a  long  description  of  lands  '. 
sections  and  townships,  specifying  where  t  i 
title  was  recorded,  etc.    After  the  descrij  I 
tinues  in  substance  that  the  Lewiston  &  Soi  I 
Company,  Limited,  is  the  name  of  the  o  i 
owner  of  said  premises,  and  caused  said  gri 
and  building,  mentioned  aforesaid,  to  be  dc  : 
pany  entered  into  a  contract  with  the  pla 
by  virtue  of  which  said  labor  was  perfor 
furnished ;  that  under  the  terms  of  the  c 
Norlin  were  to  receive  for  the  said  work  t 
and  in  addition  to  the  amount  of  money  act 
them  for  labor  and  material  in  prosecutin ; 
they  expended  for  labor  and  material  in  pro  i 
$2,478.92,  twenty  per  cent  of  which  would 
in  addition  to  the  above  amount  said  corp 
pay  a  reasonable  amount  to  the  said  Nayloi 
use  of  their  tools  and  appliances  on  the  ii 
reasonable  amount  for  the  use  of  the  said 
the  sum  of  $150;  that  the  contract  has  bee] 
and  work  ceased  about  the  1st  day  of  Sep  I 
that  ninety  days  have  not  elapsed  since;  tli 
the  contract  price  for  said  labor  was  $3,1: 
which  has  been  paid,  and,  after  deductini 
and  offsets,  the  sum  of  $3,124.70  is  due. 

To  support  this  lien,  therefore,  it  was 
plaintiffs  to  prove  that  they  performed  lab 
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nished  material  to  be  used  in  the  construction  of  the  property 
described  in  the  lien  to  the  extent  claimed,  and  that  a  lien 
was  filed  as  required  by  law. 

The  court  finds  that  the  Electric  Railway  entered  into  a 
contract  with  the  plaintiffs,  whereby  the  plaintiffs  were  to 
furnish  the  labor  and  material  necessary  to  be  used  in  the 
grading,  constructing  and  building  of  a  roadbed  to  be  used 
by  said  company,  and  that  the  company  agreed  to  pay  the 
plaintiffs  the  amount  actually  expended  by  the  said  plaintiffs 
in  the  furnishing  of  material  and  labor  and  doing  said  work, 
and  twenty  per  cent  in  addition,  and  a  reasonable  amount  for 
the  use  of  the  tools;  that  while  performing  said  work,  the 
plaintiffs  actually  expended  for  labor  and  material  used  tiie 
sum  of  $2,478.92,  twenty  per  cent  of  which  is  $495.78;  that 
a  reasonable  amount  to  be  allowed  plaintiffs  for  the  use  of 
their  tools  and  appliances  was  $150. 

The  record  in  this  case  is  voluminous,  and  the  objections 
made  to  the  findings  and  the  admission  and  rejection  of  evi- 
dence ntmaerous,  and  space  will  not  permit  this  court  to  deal 
with  each  specific  objection.  We  will,  however,  group  these 
objections  together  and  thereby  consider  all  of  the  questions 
presented  by  the  record. 

It  is  argued  by  counsel  for  appellant  that  the  evidence  does 
not  support  the  findings,  for  the  reason  that  there  is  no  evi- 
dence shovring  that  any  labor  was  performed  or  material  fur- 
nished under  a  contract,  or  the  value  or  general  character  of 
such  labor  or  materials  furnished.  The  evidence  shows  that 
it  was  agreed  between  the  plaintiffs  and  Col.  Judson  Spofford, 
acting  for  the  railway  company,  that  the  plaintiffs  should  take 
their  teams  and  outfit  and  go  to  Snake  river  upon^  the  right 
of  way  of  appellants  and  perform  work,  grading  and  clear- 
ing the  right  of  way  and  other  work  necessary  to  show  posses- 
sion and  occupjincy  of  said  right  of  way.  It  was  then  agreed 
that  they  were  to  receive  the  amount  expended  by  them,  and 
afterward  agreed  that  they  should  have  in  addition  thereto 
a  sum  equal  to  twenty  per  cent  of  the  amount  expended  and 
a  reasonable  amount  for  the  use  of  their  tools.  They  entered 
upon  the  work  vntii  that  understanding  and  performed  gen- 
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eral  construction  work,  such  as  shoveling,   ) 
ing  sagebrush  from  the  right  of  way  oJ 
pany;  that  twelve  or  fifteen  men  were 
until  September.     Upon  this  evidence  c(   . 
argument  to  the  effect  that  the  evidence 
the  labor  was  performed  and  material  fur  i 
tract,  and  that  the  evidence  does  not  show    I 
Acter  of  the  work. 

That  plaintiffs  performed  work  upon  t  i 
the  railway  company  is  clearly  establishe(  ; 
was  prepared  and  submitted  to  the  railw  ; 
amount  claimed  to  be  due,  which  was  auc 
by  Col.  Judson  Spofford,  the  president,  ai  i 
the  secretary,  of  the  railway  company;  1  i 
so  approved  fixed  the  amount  due  the  plai  i 
material  furnished  at  $2,478.92,  the  twee 
was  $495.78,  and  for  the  use  of  tools,  et  . 
total  of  $3,124.70.     This  amount  was  ack; 
mitted  by  the  railway  company  to  be  du< 
labor  performed  by  them  upon  the  right  < ; 
way  company  at  the  request  of  Col.  Spofi  i 
of  the  company,  and  in  accordance  wit! 
made  with  him.     This  clearly  brings  the 
rule,  that  a  person  claiming  a  lien  must  si 
labor  and  material  actually  used  in  the  c< 
tion  or  repair  of  the  improvement. 

The  statute  allows  a  lien  to  every  persor 
upon  or  furnishing  material  to  be  used  in  th  \ 
railroad.  In  this  case,  plaintiffs  were  emji 
and  furnish  material  in  pursuance  of  a  <i 
Col.  Spofford,  the  president.  The  work  v 
terial  furnished,  and  the  account  rendered 
cepted  and  ratified  by  the  company.  Out 
plaintiff's  right  to  a  lien  therefor. 

It  is  argued,  however,  on  the  part  of  th: 
the  plaintiffs  were  not  entitled  to  a  lien  for 
claimed  for  the  use  of  tools  and  appliances 
Idaho,  Vol.  14—51 


fiC^  NatijCr  r.  Lswsiois  etc  Bt.  Ca     [14  Idaho, 

'Jcrnfim.  a^  tbm  Court — Stevszt,  J. 

zhaz  '^  X  p»*?«'n.  f^iinishgs  tools  which  are  nsed  and  eonsnmed 
"ji  tz*  it'Ci«m>*':am  of  wort  aneh  pefson  wonld  be  entitled 
^}  a  its.  fir  ^ho:  sune  re^on.  that  sires  a  lien  for  the  use 
AUfi  ft'C!ivL3i7~:i  a  of  aiaceriaL  Tke  nse  and  consumption  of 
r.xta  .^ij:^^  r^  r.^^  ^e  sine  right  as  the  nae  and  consump- 
ni:a  :f  matfTi^  Uzd'ar  the  contract,  the  i^aintiffs  were  to 
ii^»*  a  r«:is'ca'l«»  ccdT^finsinoa  for  the  use  of  tools,  and  the 
T  .L  1*1^  1  iziirred  az^d  a.rr«ed  that  the  Talae  of  the  use  was 
■  il:«.\     Tie  iz^Ys.  :l  $1'*}  wtis  a  pr^^per  lienable  item. 

Li'L::«itfC  tz^  ti**  .'Liizi  of  lien.  also,  was  compensation  for 
SJirefrlzrfiiLz^  tze  v-rrk.  Cooiad  argue  that  no  lien  should 
b«^  il-jv^i  f  :r  -rij?  ljJ:or.  TW  statute,  howerer,  dearly  con- 
r^s^rlita  a  I:^^  f  :r  lkr.*^r  performed  in  or  upon  improve- 
SLifca.  Tie  li'*«:-r  qI  a  saperictendent  in  the  construction  of 
v^rss  re.**:c::«*s  a  p^trt  of  the  improTemcnt  to  the  same  extent 
as  tz^e  !:i^«:r  cf  azj  r^iz-^r  iniividoaL  and  establishes  his  right 
ic  a  I:*fii  tbe  slzi**  ss  that  of  any  other  person  who  perf onns 
li^cr  ^pc  :r  in  siii  wcrt  (Tkcmpwm  ».  Wim  Boy  Mit^.  elc 
C/.  9  iijL  Sr:?.  74  Pac.  ?.>S.i 

It  »  iL-ot  ccz:e:iird  that  the  tweatj  per  cent  agreed  to  be 
pddd  in  ai  iincQ  to  the  aznoout  expended  by  plaintiffs  is  not 
a  i;-»iia':le  ::<»zi.  This  amount  was  agreed  to  by  the  parties 
eTii~-:ly  iircn  the  theory  ti^t  it  would  be  the  plaintiff's 
rr:?:  cr  cc'€zr«rz.sa:::n  for  the  labor  performed  and  material 
furnished.  Axvriiz^  to  the  theory  of  the  appellant^  it  would 
se^ra  :hit  a  M-n  cannot  be  claimed,  except  for  the  actual  cost 
of  Ia^c*"  and  miierial  ccnsamed  in  an  improTement.  But  a 
i\  n:r:&.'t>?r  is  :»;  limited  to  actual  eonsumpticm  of  labor  and 
tiArcTUvl:  he  rs  eniitled  to  compensation  for  time,  capital 
ani  r^p«:n>>:':ty  in  undertaking  the  eontraist,  and,  in  this 
c&se,  the  pirti«  agreed  that  twenty  per  cent  of  the  amount 
aetu.CIy  expended  and  paid  out  would  be  a  reasonable  com- 
pensation, evidently  as  pn>dts,  and  this  gives  the  plaintiff* 
the  same  right  to  a  lien,  therefore,  as  that  of  any  other  tz* 
penditure  made  under  the  contract 

The  evidence  clearly  supports  the  findings  of  the  court  to 
the  effeot.  that  the  plaintiffs  performed  labor  upon  and  fur- 
nished material  to  be  used  in  the  oonstruetion  of  the  road- 
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bed  of  the  defendant  corporation,  and  t 
value  thereof  was  fixed  and  agreed  to  b 
amount  stated  in  the  account  rendered. 

Upon  the  trial  of  the  case  the  def  endan 
dence  attempting  to  impeach  and  contra 
stated,  but  did  not  offer  to  show  that  th< 
or  fraud  in  said  account.  The  account 
.  account  stated,  and  when  assented  to,  eit 
pliedly,  it  became  a  new  contract,  and  ai 
founded  upon  such  new  contract  and  nc 
items  entering  into  the  same.  The  geneu 
stand  it,  is  that  when  the  stated  account 
only  be  avoided  on  proof  of  fraud,  mist£ 
Williams,  103  Cal.  550,  37  Pac.  504.) 

The  court  excluded  all  evidence  which 
the  items  entering  into  the  account  stal 
effort  to  contradict  or  show,  that  the  acc( 
and  admitted  by  the  defendant  railway  c 
evidence  of  Col.  Judson  Spofford  to  the  eff 
was  brought  to  him  by  Major  Manning 
who  stated  that  the  time  for  filing  the  lie 
next  morning,  and  that  he  wanted  his  c 
and  signed  up  in  such  a  way  that  he  woi 
to  show  for  the  work.    That  he  made 
same  was  not  sufiSciently  itemized,  but  he  i 
signed  the  same,  with  the  understanding   ; 
be  filed.    But  fraud  and  mistake  are  not  p  I 
nor  would  the  evidence  offered  prove  sucli 
The  supreme  court  of  California,  in  discni 
in  Auzerais  v.  Naglee,  74  Cal.  60, 15  Pac.  31 
^'In  an  action  on  an  account  stated,  it 
prove  the  account,  or  any  of  its  terms,  but 
a  case  is  directed  to  the  fact  that  the  parti 
together,  and  agreed  upon  the  balance  du; 

**In  the  language  of  Wait,  in  his  work  o: 
fenses  (vol.  6,  p.  430),  an  accounting,  *^ 
does  not  necessarily  exclude  all  inquiry  inl 
the  account    The  parties  may  still  impea<: 
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niisuike:  but  so  long  as  it  is  not  impeached,  the  agreed  state- 
inei^t  serves  in  place  of  the  original  account  as  the  founda- 
tion of  an  action.  It  becomes  an  original  demand,  and 
amounts  to  an  express  promise  to  pay  the  actual  sum  stated. 
The  ereilitor  becomes  entitled  to  recover  the  agreed  balance 
in  an  action  based  upon  the  fact  of  its  acknowledgment  by  the 
debtor  upon  an  adjustment  of  their  respective  claims.'  " 

In  an  action  to  foreclose  a  lien  filed  in  support  of  an  ac- 
count stated,  the  plaintiff  is  not  required  to  prove  the  items 
which  make  up  said  accoont.  In  this  case  the  railway  com- 
pany could  not  eall  in  question  the  account  stated,  except 
opon  the  grounds  of  f rand  or  mistake. 

As  was  said  by  the  supreme  court  of  California  in  the  case 
of  Hend^  r.  March,  75  CaL  566,  17  Pac.  702: 

*'But  an  accoont  stated  becomes  a  contract.  As  was  said 
by  the  court,  per  Shafter,  J.,  in  Carey  v.  Petroleum  Co.,  33 
Cal.  697:  'An  account  stated  alters  the  nature  of  the  original 
indebtedness,  and  is  itself  in  the  nature  of  a  new  promise 
or  undertaking.  {Fassati  v.  Allanson,  2  Term  Rep.  479; 
Holmes  v.  De  Camp,  1  Johns.  36,  3  Am.  Dec.  293.)  There- 
fore an  account  stated  with  a  new  firm  may  include  debts  due 
to  a  former  firm  or  to  one  of  the  partners.  {David  t;.  Ellice, 
6  Barn.  &  C.  196;  Gougk  v.  Datnes,  4  Price,  200.)  An  actiwi 
upon  an  account  stated  is  not  founded  upon  the  original 
items,  but  upon  the  balance  ascertained  by  the  mutual  consent 
of  parties.' 

*'It  follows  that,  as  is  the  case  with  other  contracts,  the 
mistake  must  be  put  in  issue  by  the  pleadings.  {Auzerais 
V.  yaghe,  74  Cal.  60,  15  Pac  371 ;  Terry  v.  Sickles,  13  Cal. 
427.)     The  pleadings  here  did  not  present  any  such  question.'' 

It  is  next  urged  on  the  part  of  appellant  that  the  decision 
of  the  court  is  against  the  law,  for  the  reason  that  it  decreed 
a  sale  of  a  portion  of  the  defendant  railway  company's  right 
of  way,  upon  a  lien  filed  against  said  portion  of  right  of  wii^. 
This,  counsel  for  appeUant  claims  is  erroneous,  and  that  a 
lien  cannot  be  filed  upon  a  part  of  a  railroad  only.  This 
question  hardly  deserves  any  serious  consideration.  The  court 
found  that  the  plaintiffs  filed  a  lien  against  the  right  of  way 
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of  the  appellant  for  about  a  half  mile,  and  rendered  a  decree, 
ordering  the  sale  of  said  particular  property  to  satisfy  said 
claim.  The  court  evidently  sustained  said  lien  against  the 
property  which,  in  its  judgment,  was  subject  to  the  lien,  and 
in  the  decree  ordered  a  sale  of  so  much  of  the  property  as  was 
covered  by  the  lien.  This  was  clearly  within  the  authority  and 
power  of  the  court.  And  again,  under  the  pleadings  and 
the  evidence,  it  does  not  appear  that  the  railway  company 
was  the  owner  of  any  roadbed  other  than  that  covered  by  the 
lien  and  the  decree.  This  question  was  considered  in  the 
case  of  Creer  v.  Cache  Valley  Canal  Co.,  4  Ida.  280,  95  Am.  St. 
Rep.  63,  38  Pac.  653,  in  which  the  court  says : 

**A  careful  examination  of  the  cases  cited  by  both  counsel 
for  the  defendants  and  for  plaintiffs  will  disclose  the  fact 
that  where  a  mechanic  has  asked  for  a  lien  upon  the  entire 
property  for  work  upon  a  part  his  claim  has  been  allowed, 
and  where  he  asked  for  a  lien  upon  a  distinct  part  that  has 
been  also  allowed.  In  either  case  the  law  has  been  construed 
liberally  in  favor  of  the  party  asking  the  lien." 

It  is  also  argued  that  finding  No.  12  is  erroneous  and  not 
supported  by  the  evidence.  In  this  finding,  the  court  finds 
that  the  Commercial  Trust  Company,  one  of  the  corporations 
defendant  herein,  claims  an  interest  in  the  aforementioned 
and  described  real  estate,  and  that  the  interest  of  the  said  cor< 
poration  defendant  is  inferior  to  and  subservient  and  sub- 
sequent to  the  claim  of  lien  filed  by  the  plaintiff  as  aforesaid. 

There  was  introduced  in  evidence  a  right  of  way  agree- 
ment from  the  Commercial  Trust  Company  to  the  Electric 
Railway  Company,  conveying  a  strip  of  land  100  feet  wide, 
through  certain  lands  owned  by  the  Commercial  Trust  Com- 
pany, conditioned  that  the  railway  company  complete  a  line 
of  railway  across  the  said  described  land  within  three  years 
from  date,  upon  default  of  which  the  title  to  the  land  would 
revert  to  the  Trust  Company.  This  conveys  to  the  railway 
company  a  title  absolutely  to  said  property,  to  be  defeated 
only  upon  condition  that  the  railway  company  does  not  con- 
struct its  railroad  within  three  years.  There  is  nothing  in  the 
findings  or  the  evidence  to  show  that  the  railroad  has  not  been 


Digitized  by 


Google 


INDEX. 


ACCOUNT  STATED. 

An  account  Btated  cannot  be  impeached 
by  averring  and  proving'  fraud  or  mistake;     i 
averment  of  fraud  or  mistake,  or  proof  to 
account  stated  becomes  a  contract  as  to  t1 
action   may   be  maintained   thereon  withou'     ] 
items  entering  into  such  account.     (Nay lor  ^    '. 
789.) 

ACKNOWLEDGMENTS. 

1.  Where  a  certificate  of  acknowledgment 
pliance  with  the  provisions  of  sec.  2960,  B 
amendment  thereof,  and  it  appears  that  the  i    I 
fact  taken  in  conformity  with  the  substantif 
provision  of  the  statute,  and  the  facts  actual   ' 
have  enabled   the  notary  to   attach  the  pri   i 
knowledgment,  the  court  should  decree  the  < 
tificate  so  as  to  comply  with  the  statute.     (£   i 
Murphy,  212.) 

2.  The  facts  in  this  ease  considered,  and  I 
thorize  and  require  a  decree  reforming  the  cei  i 
ment  so  as  to  make  it  conform  with  the  requi  ! 
(Booth  Mercantile  Co.  v.  Murphy,  212.) 

ADVERSE  POSSESSION. 
See  Highways. 

AFFIDAVITS. 

In  the  trial  of  an  action  where  one  par ; 
^vit  made  by  his  adversary  upon  a  prior  dc  i 
error  on  the  part  of  the  court  to  refuse  to  al ; 
who  made  the  affidavit  to  explain  what  he  mei : 
tained  therein  and  the  circumstances  and  ec: 
it  was  made,  or  any  other  facts  or  eircuni 
tend  to  explain  or  elucidate  the  contents  oj' 
conditions  and  circumstances  under  which  it  ii 
Delia  Mountain  Min.  Co.,  404.) 

See  Attachment. 
(807) 
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APPEAL  AND  ERROR  (Continued). 

ports  the  findings  and  judgment,  it  is  necesi  i 
specify  the  particulars  in  which  it  is  alleget 
support  the  findings  and  judgment,  and  sue! 
must  be  embodied  in  and  be  a  part  of  the  biU  • 
T.  Haywood,  45.) 

8.  Where  the  appellant  specifies  in  his  b  ; 
does  not  support  the  findings  and  judgment 
•uch  error  in  the  bill  of  exceptions,  this  coui 
evidence  for  the  purpose  of  determining  whe  I 
the  findings  and  judgment.     (Later  t.  Hajw<  ( 

Notice  of  Motion  for  New  Trial. 

9.  Under  sees.  4443  and  4820,  Rev.  Stat., 
to  move  for  a  new  trial  is  not  made  a  part  o: 
and  it  is  not  necessary  that  the  record  sho^ 
(Najlor  v.  Lewiston  etc.  Ry.  Co.,  789.) 

10.  If,  however,  a  notice  of  intention  to  i 
has  not  been  served,  or  the  same  is  imperfec 
duty  of  the  respondent  to  make  whatever  ob;  i 
urged  against  the  same,  at  the  time  the  statd 
motion  for  a  new  trial  is  heard,  and  have  h  i 
incorporated  in  a  statement  or  bill  of  excr 
make  such  objection  at  that  time  will  presi 
sufficient  and  preclude  the  respondent  from  ] 
in  this  court  for  the  first  time.  (Naylor  v.  I 
789.) 

BiU  of  Exceptions — What  Must  he  Incorporated  ii 

11.  Where  a  bill  of  exceptions  is  prepai 
original  complaint  and  the  demurrer  therel; 
by  reference,  it  is  not  necessary  that  such  coi 
be  copied  in  the  bill  before  the  same  is  sett! 
tension   Ditch   Co.,   416.) 

12.  When  a  written  document  is  sought  to 
bill   of   exceptions   by   reference,    and    not    I 
■o    described   by   its    date,   amount,    parties 
features  that  the  transcribing   official  or  pe 
with  certainty  determine  from  the  description 
is  referred  to.     (ShurtUff  v.  Extension  Ditch 

13.  Pence  v.  Lemp,  4  Ida.  626,  43  Pac.  71 
Vollmer,  5  Ida.  23,  46  Pac.  831,  cited  and  disi 
Y.  Extension  Ditch  Co.,  416.) 

14.  An  order  made  and  entered  in  the  minu 
ing  any  allegations  from  a  pleading  cannot  be 


ir  m  ttZI  rf  «■- 

^21.  T  m  izuKee^uy 

:  a.  iMgbdni^  ir  m  pcrnsa 
:B£rir>  nk.'^e  flmesi.  ir^ 
IBIBB  a.T9i»smj^  3  i^ 

i^  '1^  **'*'•  -f*  •-mst  vj'UffiiK  2iwrTr»r»t3^  tie  aiae  ia  m  bcT  rf 
»Te.*>-  .'.  1^  ,:  j»  K'j'^jiwtrT  «•  aa*«»  f  ir  m  acv  traJ  aai  vie  soe£  iceord 
JR4.V  1.-^  M  ;.-.  ...^  i'jr  \f  moL,  4442,  Brr.  gcai^  is  vriek  cast 
ti^  mii^  r^T  u(  ^:*i^<  ^«  ^^ml  tram,  taie  i^Sa-  £7X2^2^  or  refoBB^ 
tiiA  tur.  v«  fvf  ft  fcew  tra^      'Pcxkas  r,  Lpcx,  614.) 

J«  Vt.  ,*r  ♦'.^  f  r-.'-«u.-if  '.f  Kc  44f7,  Ber.  Sat-,  tke  papCTS  osed 
(M  ^^  ij^^-.'.^  of  ft  jsr.t:',^,  viSfik  fta  Btaie  ft  part  of  tbe  rKordi 
fti:  £>:«  ;x  12«  ft^>.m,  seed  ar/t  be  enlodwd  is  ft  biO  of  exeep- 
t>,&f,  ft£d  if  t^  ftftow  ftf'T<v  i>  tbe  reeordt  or  ffles,  tbej  maj 
Ue  r#n:«^H  '.;<«  ap^^eaj  as  tbo^i^  settled  is  ft  bill  of  exceptions. 
If  ««rrt.£*^'j  or  i'\tit.\xAtA  ftt  prorided  bj  law.     (Hftll  t.  Jensen,  165.) 

\1.  Aer.  44/^.  Ber,  Btftt.,  reqidrei  tbftt  ft  eopj  of  ftnj  order  nuide  oa 
d^rrrjijrr«rr  ihaJJ  b«ei>fiie  ft  part  of  tbe  jod^^ent-roU.  An  order  mftdt 
#fl  dtitnurr*fr  mzy  be  ftnoouneed  from  tbe  bench  ftnd  entered  in  the 
nil)  ij tee  of  tbe  court,  ftnd  tberebj  become  as  follj  tbe  order  and 
deci>rion  of  tbe  court  on  tbe  demorrer  ns  if  it  bad  been  drawn  up  and 
tigned  ftf  ft  aeparftte  inttniment  and  filed  with  the  clerk.  In  either 
•vent  ft  cop  J  of  anj  tuch  order,  whether  entered  on  the  court  minutes 
Of  made  and  filed  with  the  clerk,  becomes  a  part  of  the  judgment- 
roll,  anr]  is  reviewable  on  ftn  appeal  from  a  final  judgment.  (Per- 
kins V.  Louz,  614.) 

18.  The  minutes  of  the  court,  as  such,  are  not  properly  a  part  of 
the  Juflffnicntroll,  except  in  so  far  as  thej  maj  contain  anj  order 
or  judgment,  a  copj  of  which  is  by  statute  made  a  part  of  the 
judgment-roll.     (Perkins  t.  Louz,  614.) 

Appeal  to  Dittrict  Court  from  Juitice'i  or  Probata  Cowrt. 

10.  Under  tbe  provisions  of  sec.  4778,  Bev.  Stat,  a  deposit  of  monef 
equal  to  the  amount  of  the  required  undertaking  may  be  reeeived 
in  the  place  of  tbe  undertaking  on  appeaL    (Estate  of  McVay,  66.) 

20.  As  both  parties  proceeded  upon  the  theory  thftt  the  diatziel 
eourt  might  try  this  matter  de  novo,  it  is  not  neeeesary  for  vs  l» 
decide  whether  on  such  appeals  the  district  eourt  may  try  tbe  east 
anew.     (Estate  of  McVay,  56.) 

81.  Under  the  provisions  of  see.  4281,  Ber.  Stat^  tbe  oovrt  ift 
•rexy  stage  of  an  action  must  disregard  aio^  error  or  dafeei  ia  the 
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APPEAL  AND  ERROR  (Continned). 

proceedings  which  does  not  affect  the  snbstan'  i 
ties.     (Estate  of  McVay,  56.) 

22.  Trial  de  novo,  as  used  in  the  Laws  of  1 1 
"to  try  anew,"  or,  "a  second  time";  that  i 
upon  the  original  papers  and  upon  the  same  i  i 
tried  in  the  probate  court.     (Estate  of  McYs  j 

23.  Under  this  statute  and  the  constituti  i 
taken  upon  a  probate  matter  upon  questioi ; 
district  court  may  review  such  questions  of  la  \ 
the  face  of  the  record,  and  may  affirm  or  re ; 
the  probate  court.  When  an  appeal  is  taken 
of  law  and  fact,  if  the  court  should  affirm  the  ! 
court  upon  questions  of  law,  the  cause  may  tl  < 
same  questions  of  fact  as  were  raised  in  the  | 
same  way  as  other  cases  are  tried  in  the  distri  i 
McVay,  64.) 

24.  Where  the  probate  court  in  a  probat- 
judgment  and  includes  therein  more  than  one  ] 
is  taken  from  the  judgment,  only  one  bond  oi 
under  sec.  1  of  the  act  of  March  11,  1903,  is  i 
McVay,  64.) 

25.  Where  an  appeal  is  taken  to  the  dis'; 
probate  court,  and  the  probate  court  fails  to  ti! 
court  the  undertaking  on  appeal  or  the  deposii 
district  court  may,  when  it  is  so  made  to  appei 
court  to  transmit  such  undertaking  or  deposit 
(Estate  of  McVay,  64.) 

26.  A  judgment  entered  in  the  district  court 
on  appeal  from  the  probate  court  is  to  be  exei 
court  certifying  such  judgment  to  the  probate 
to  execute  the  same  in  accordance  with  the  tei: 
of  McVay,  64.) 

27.  Where  evidence  has  been  admitted  which 
under  the  law,  it  is  not  error  for  the  district 
same.     (Estate  of  McVay,  64.) 

28.  The  district  court  has  jurisdiction  to  hi 
motion  to  dismiss  an  appeal  to  that  court  froi 
and  as  it  has  jurisdiction  to  pass  upon  such  mo' 
in  cannot  be  reviewed  by  writ  of  review.  (G 
Court,  478.) 

29.  Where  a  defendant  fails  to  appear  and  ai 
sue  of  fact  in  a  justice  or  probate  court,  and  i 
ment  entered  by  default  to  the  district  court  < 
law  and  fact,  he  will  not  be  allowed  to  file  a 
trict  court  and  raise  an  iastto  of  fact  fox  the  fi 
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ATTACHMENT  (Continued). 

Gold  Ridge  Mining  Stock  for  O.  B.  Boss  at  t 
to  him,  and  if  he  so  desires,  the  said  25,000  i 
placed  before  any  other  Gold  Ridge  Mining  Si 
tract  for  the  direct  payment  of  money  and  aul 
in  an  action  brought  thereon  for  failure  to  p 
according  to  the  terms  of  said  agreement. 
Min.  Co.,  687.) 

9.  The  words  "direct  payment,"  as  used  ii 
mean  absolute,  unconditional,  free  from  interv 
ditions.     (Ross  v.  Gold  Ridge  Min.  Co.,  687.) 

10.  An  undertaking  for  attachment  which  • 
aions  and  conditions  required  by  the  statute, 
mere  fact  that  it  does  not  provide  a  penalty  e> 
for  does  not  render  such  undertaking  void. 
Min.  Co.,  687.) 

11.  The  statute  providing  for  an  undertakis 
ing  the  minimum  penalty  at  $200  and  the  ma: 
the  claim  sued  for,  vests  a  discretion  in  the  c 
of  the  bond  to  be  required,  but  a  failure  of  t 
undertaking,  when  the  amount  sued  for  is  in 
to  the  amount  sued  for,  is  not  a  ground  for 
ment.     (Ross  v.  Gold  Ridge  Min.  Co.,  687.) 

12.  Under  the  provisions  of  sec.  4302,  Rev.  & 
ment  may  issue  at  the  time  of  issuing  the  sun 
thereafter.     (Ridenbaugh  y.  Sandlin,  472.) 

13.  A  writ  of  attachment  issued  prior  to  the 
mens  or  to  the  appearance  of  the  defendant 
subject  to  discharge  on  motion  on  the  grouni 
improperly  issued.     (Ridenbaugh  v.  Sandlin,  4 

14.  Where  the  plaintiff  has  commenced  his 
complaint,  and  demands  of  the  clerk  the  isax 
and  the  clerk,  in  compliance  therewith,  issues 
a  summons,  and  thereafter  issues  a  writ  of  a 
writ  will  not  be  quashed  merely  because  the  su 
or  in  some  respects  failed  to  comply  with  ti 
4140,  Rev.  Stat.,  or  is  in  some  respect  vulnera 
a  motion  to  quash.     (Ridenbaugh  ▼.  Sandlin, 

15.  The  vitality  and  efficiency  of  a  writ  of  i 
all  cases  and  at  all  hazards  be  tested  by  the 
mons  to  withstand  a  motion  to  quash.      (Rid 
472.) 

16.  The  fact  that  the  clerk  makes  a  mistak 
mons  and  in  some  respect  fails  to  comply  wi 
quirements,  will  not  alone  and  of  itself  render  1 
no  summons  whatever  had  been  issued,  so  as 


ATTACHMENT  (Continued). 

of  attachment  to  dissolution  on  the  grounds  that  no  summons  had 
been  issued  at  the  time  of  the  issuance  of  the  writ  (Bidenbaugh 
▼.  Sandlin,  472.) 

ATTORNEYa 
Disbarment, 

1.  A  person  who  secures  his  admission  to  practice  as  an  attorney 
and  counselor  in  the  courts  of  this  state  by  fraud  or  misrepresenta- 
tion will  be  disbarred  when  such  facts  come  to  the  knowledge  of 
thii  court.     (In  re  Bradley,  784.) 
I  2.  An  applicant  who  makes  a  false  affidavit,  stating  his  admis- 

sion to  the  highest  court  of  another  state,  and,  upon  such  affidavit, 
procures  his  admission  to  practice  in  the  courts  of  this  state,  will 
be  disbarred  and  his  name  stricken  from  the  roll  of  attorneys  of 
this  court,  when  it  is  shown  to  this  court  that  such  affidavit  was 
false  and  that  the  applicant  had  not  been  admitted  to  the  highest 
court  of  such  state.     (In  re  Bradley,  784.) 

See  County  Attorney, 

BAGGAGE. 
Bee  Carriers. 

BAIL. 

The  refusal  of  the  trial  court  to  admit  a  defendant  to  bail  can- 
not be  reviewed  upon  an  appeal  from  the  judgment.  (State  v.  Peck, 
712.) 

BANKRUPTCY. 

1.  The  filing  of  a  petition  in  bankruptcy,  followed  by  a  doe  and 
regular  adjudication,  amounts  to  a  seizure  of  the  property  by  the 
law  which  is  equal  in  rank  to  a  seizure  on  attachment  or  execution, 
and  with  respect  to  the  right  to  attack  transfers  or  encumbrances 
by  the  bankrupt  as  either  actually  or  constructively  fraudulent,  the 
trustee  stands  in  the  same  position  as  an  attaching  or  execution 
creditor.     (Ryan  v.  Rogers,  309.) 

2.  Where  a  trustee  in  bankruptcy  has  commenced  an  action  for 
conversion  of  personal  property  and  alleges  that  he  was  appointed 
on  a  certain  day,  and  that  thereafter,  and  on  a  subsequent  date, 
the  defendant  converted  the  property,  and  the  defendant  demurs  to 
the  complaint  and  the  demurrer  is  overruled,  and  upon  the  trial  the 
evidence  shows  that  the  conversion  was  prior  to  the  date  on  which  the 
plaintiff  alleges  that  he  was  appointed  trustee,  the  variance  between 
the  allegations  of  the  complaint  and  the  proofs  cannot  be  considered 
on  an  objection  raised  by  the  demurrer,  but  should  be  raised  by 
proper  and  timely  objection  to  the  evidence.  (Ryan  v.  Rogers. 
309.) 
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BANKS  AND  BANKING. 
Taxation  of  National  Banks. 

1.  The  onlj  power  the  state  has  to  levy  a: 
rect  or  indirect,  upon  national  banks,  their  pr 
ehises,  is  that  granted  by  the  laws  of  the  Ui 
National  Bank  r.  Jeffreys,  659.) 

2.  Sec.  5219,  Rev.  Stat.,  of  the  United  Sta 
the  power  of  a  state  to  tax  national  banks,  t 
franchises.     (Weiser  Nat.  Bank  v.  Jeffreys,  6 

3.  Any  tax  on  the  property  of  a  national  I 
of  and  not  in  conformity  to  the  provisions  o 
Bevised  Statutes  of  the  United  States,  is  void. 
T.  Jeffreys,  659.) 

4.  The  term,  "capital  stock,"  does  not  mei 
stock,"  as  used  in  our  revenue  law,  but  meant 
property  paid  in  and  possessed  by  the  corpor 
Bank  ▼.  Jeffreys,  659.) 

5.  There  is  no  authority  under  the  statutes 
nor  under  the  revenue  laws  of  this  state  whicli 
tion  of  the  capital  stock  of  national  banks.     ( 
Jeffreys,  659.) 

6.  The  county  assessor  has  no  authority  to 
stock"  of  a  national  bank,  but  is  given  au 
shares  of  stock  of  such  bank  to  the  owners  th 
Bank  ▼.  Jeffreys,  659.) 

7.  Under  the  provisions  of  see.  12,  art.  7,  <  : 
tion,  the  county  commissioners  for  the  several  i 
constitute  the  boards  of  equalization  for  thei 
whose  duty  it  is  to  equalize  the  valuation  of  tl  ! 
their  respective  counties  under  such  rules  and  : 
prescribed  by  law.    (Weiser  Nat  Bank  y.  Jeff  i 

S.  Under  the  provisions  of  sees.  54  and  5 
of  this  state,  approved  March  12,  1901  (Sess. 
the  method  and  manner  of  equalizing  the  val  i 
property  in  the  several  counties  of  the  state 
applies  to  the  taxable  property  in  the  county, 
over  which  the  taxing  power  has  no  jurisdi  I 
Bank  v.  Jeffreys,  659.) 

9.  Under  the  provisions  of  said  revenue  ac  , 
thorized  to  assess  the  shares  of  stock  of  nati  i 
dividual  owners  thereof,  and  is  prohibited  frc  ; 
tal  stock  of  such  bank.     (Weiser  Nat.  Bank  i 

10.  Tho  cashier  of  such  bank  may  act  as  th<   ; 
listing  its  property  for  taxation,  but  he  has  n 
capital  stock  of  such  bank  for  assessment  aga    i 
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BAXS5  AXD  BJL!anXG    Ccxtisacd). 

■2$s&k»  cf  th«  cukJa  m  Estis^  tke  capital  aloek  of  the  bank  fdr 
taxiti-x  viZ  ftm  est-rp  tke  bask  fioB  reeoFeriiig  the  taxes  paid  under 
f<r:*>nt  :x  fo;^  T^ii  aaaeasBeBt.  (Weiaer  Nat.  Bank  t.  Jeffreja, 
^^} 

IL  f«;j«4  Ia»<r  #  Ttufr^T  C«.  «.  TkoaifMOA,  11  Ida.  508,  114 
A^  S^  BepL  274.  S3  Pae.  933,  cited  and  distinguiflhed.  (Weiaer 
Xas.  Bazk  t.  Jeffj^Ta^  659.) 

BIGAMY. 
SeaPtoljgaBj. 

BILUABIVTABLES. 
8c«  Licenae  Tax. 

BTLL  OF  EXCEPnONa 
Sea  Ai^nal  and  Error. 

BILLS  AND  NOTES. 

1.  The  contra^  of  an  indoner  of  a  promissory  note  or  goarantor 
of  a  bill  of  exchange  is  a  contract  "for  the  direct  payment  of 
moner,"  and  an  attachment  maj  issue  against  the  property  of  sacfa 
indor«er  or  guarantor  when  action  is  brooght  to  enforce  payment 
of  the  debt,  the  same  as  against  the  acceptor  or  maker,  nnder 
the  proTisions  of  sec  4302,  Bct.  Stat.     (Armstrong  y.  Slick,  208.) 

2.  A  recital  in  a  title-retaining  note  that  the  title  to  the  property 
for  which  it  is  given  shall  remain  in  the  payee  and  that  he  shall  have 
the  right  to  take  possession  of  it  wheneyer  he  may  deem  himself 
insecure,  even  before  maturity  of  the  note,  renders  such  instrument 
non-negotiable  under  the  provisions  of  sees.  1  and  5  of  an  act  relat- 
ing to  negotiable  instruments,  approved  March  10,  1903  (Sees.  Laws 
1903,  p.  3S0).     (Kimpton  v.  Studebaker  Bros.  Ck).,  552.) 

3.  Heldf  that  the  instrument  sued  on  in  this  action  is  non-negoti- 
able, and  was  subject  to  all  the  legal  defenses  by  the  maker  which 
might  have  been  interposed  by  him  against  it  in  the  hands  of  the 
original  payee.     (Kimpton  v.  Studebaker  Bros.  Co.,  552.) 

4.  A  promissory  note  containing  a  stipulation  whereby  the 
sureties,  guarantors,  indorsers  and  makers  waive  notice  of  the 
granting  of  any  extension  of  time  for  payment  and  waive  the  right 
of  defense  on  the  ground  that  extension  has  been  made  without 
notice  to  them  or  either  of  them,  is  not  a  "negotiable  promissory 
note"  within  the  meaning  and  intent  of  the  negotiable  instrument 
law  of  this  state.  (Sess.  Laws  1903,  p.  380.)  (Union  Stock  Yards 
Nat.  Bank  v.  Bolan,  87.). 
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BILLS  AND  NOTES  (Continued). 

5.  The  note  sued  upon  in  this  ease,  being 
issory  note,  is  subject  to  all  the  defenses  ai 
the  maker,  while  in  the  hands  of  the  indon 
and  effect  as  if  in  the  hands  of  the  payee  n 
Stock  Yards  Nat  Bank  y.  Bolan,  87.) 

BOABD  OF  COMMISSIONS 
See  County  Commissioners. 

BOABD  OP  EXAMINERS 
Soe  State  Board  of  Ezaminfl 

BONDS. 
See  Bridges. 

BOUNDABIEa 
See  Navigable  Waters. 

BRIDGES. 

1.  Since  the  repeal  of  sec.  1762,  Rey.  Stat. 
•ary  in   order   to   confer  jurisdiction   upon 
commissioners    to    construct    a    bridge,    as   s  i 
amended  by  acts  approved  February  7,  1890 
(Laws  of  1899,  pp.  136,  443),  authorize  the  t 
missioners,  whenever  the  interests  of  the  con: 
board  deems  it  for  the  public  good,  to  box  : 
eonstruction  or  repair  of  a  bridge,  when  the  in  I 
by  created  exceeds  the  income  or  revenue  o 
year,  provided  that  such  bonds  be  first  authoi  : 
thirds  of  the  qualified  electors  of  the  county  ^  ; 
(Gilbert  v.  Canyon  County,  437.) 

2.  To  authorize  the  issuance  of  municipal   : 
construction  of  a  bridge,  the  board  of  countj 
find,  and  the  record  should  show,  a  substantia 
step  required  by  the  statute,  to  be  taken  bel  i 
■ued.     (Gilbert  v.  Canyon  County,  437.) 

8.  The  fact  that  the  board  of  commissio  • 
qualified  electors  of  the  county    the  questio 
cover  the  costs  of  superintending  the  construct  : 
as  the  contract  price  for  the  bridge,  does  not     i 
(Gilbert  Y.  Canyon  County,  437.) 

4.  The   board   of   commissioners  are   autl   i 
when  voted  by  the  electors  qualified  to  vote  a   i 
Idaho,  YoL  14—58 


BBIDGES    (Continued). 

the  costs  and  expense  of  superintending  the  construction  of  a  bridge, 
as  the  work  of  superintending  is  as  much  a  part  of  the  construc- 
tion as  furnishing  material,  or  the  performance  of  labor  in  connee- 
tion  therewith.     (Gilbert  ▼.  Canyon  County,  437.) 

BBOKEBS. 
Commissions  of  Beal  Estate  Agent. 

1.  Where  a  real  estate  agent  is  employed  to  sell  a  piece  of  prop- 
erty for  a  net  sum  to  the  owner,  and  he  procures  a  purchaser  who> 
is  ready,  willing  and  able  to  buy  the  property  and  pay  therefor  a 
specified  sum  which  is  in  excess  of  the  net  sum  to  be  received  by 
the  owner,  and  before  the  sale  is  closed  and  consummated  the  owner 
of  the  property  sells  to  the  purchaser  thus  procured  by  the  agent, 
with  the  knowledge  that  such  agent  has  procured  the  purchaser  and 
exhibited  the  property  to  him  and  has  been  dealing  with  him  with 
reference  thereto,  the  owner  will  be  held  liable  to  the  agent  for  a 
commission  equal  to  the  difference  between  the  net  price  which  h» 
was  to  receive  and  the  price  the  purchaser  was  ready,  willing  and 
able  to  pay  to  the  agent  for  the  property.  (Church  v.  Dunham, 
776.) 

2.  Where  an  agent  is  employed  to  sell  a  piece  of  property  at  m> 
specified  net  price,  and  the  agent  procures  a  purchaser  who  is  ready 
and  willing  and  able  to  pay  a  sum  in  excess  of  the  net  price,  and 
notwithstanding  such  fact  and  information  thereof  by  the  owner 
of  the  property,  if  the  owner  sells  the  property  to  such  purchaser, 
be  will  be  held  liable  for  the  commiasion  the  same  as  if  the  agent 
had  completed  the  sale  himself.     (Church  y.  Dunham,  776.) 

3.  It  is  not  error  for  the  court  to  refuse  to  submit  to  the  jury 
an  instruction  as  to  the  good  faith  of  the  defendant  in  selling  prop- 
erty that  he  has  listed  with  an  agent  and  without  regard  to  the 
agent  or  the  payment  of  commission,  where  none  of  the  evidence 
in  the  case  tends  to  establish  good  faith  on  the  part  of  the  owner 
in  dealing  with  the  broker  with  reference  to  such  commifision. 
(Church  y.  Dunham,  776.) 

4.  It  is  immaterial  whether  the  contract  of  the  broker  was  one 
to  sell  the  property  or  to  procure  a  purchaser  for  the  property,  if 
it  appears  from  the  evidence,  as  a  matter  of  fact,  that  the  conduct 
of  the  owner  was  such  as  to  prevent  and  make  it  impossible  for 
the  agent  to  consummate  the  sale.     (Church  t.  Dunham,  776.) 

CABBIEBS. 
Peasoigm  and  Baggage. 

1.  Under  the  provisions  of  sec  2674,  Bev.  Stat.,  a  railroad  eor- 
poiatioB  doing  bnaineai  in  this  atata  is  required  to  affix  a  cheek  t» 
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GABBIERS  (Continued). 

eyerj  parcel  of  baggage  received  by  it,  am 
thereof  to  the  patsaenger  or  person  deliverin| 
check  is  refused  on  demand  therefor,  the  rai 
in  the  sum  of  $20  to  such  person  and,  in  a 
collect  any  fare  or  toll  from  such  passenj 
Short  Line  R.  B.  Co.,  102.) 

2.  Where  a  railroad  company  has  no  nig 
to  receive  and  check  baggage,  but  stops  itt 
and  takes  on  a  passenger  and  his  baggage,  a 
boards  the  train  and  demands  a  check  for 
dines  to  pay  his  fare  or  deliver  up  his  ti 
such  check,  and  the  employees  of  the  comp 
train  neglect  and  refuse  to  deliver  a  bagga 
contrary,  eject  the  passenger  from  the  tra 
pany  will  be  held  liable  in  damages  for  tl 
(Tarr  v.  Oregon  Short  Line  B.  B.  Co.,  192.) 

3.  Where  a  passenger  purchases  a  ticket,  i 
the  train  at  the  station  points  out  to  the  coi 
his  baggage,  and  they  receive  the  samt  and 
train,  and  the  passenger  boards  the  same  tra 
transportation  to  another  station  on  the  Une  c 
and  demands  of  the  conductor  on  the  train  8 
entitled  to  receive  such  check  before  deliverini 
ing  his  fare,  and  on  failure  to  receive  sue 
refusal  to  pay  his  fare  until  he  does  receive  : 
become  a  trespasser  on  such  train,  and  the  < 
pany  have  no  right  to  eject  him  from  the 
either  delivered  to  him  his  baggage  check  oi 
the  station  to  which  he  notified  the  employees 
that  he  desired  the  same  checked.  (Tarr  v. 
B.  Co.,  192.) 

4.  Under  the  provisions  of  sec.  2674,  the  ] 
passenger  free  transportation  to  the  point  of 
of  refusal  to  deliver  him  a  check  for  his  bag] 
of  the  penalty  for  refusal  to  check  the  b 
cash  penalty  named  therein.  (Tarr  v.  Ore 
Co.,  192.) 

6.  TlLe  requirement  of  sec.  2674,  Rev. 
company  shaU  not  collect  toll  or  fare  from  a  ] 
neglects  or  refuses  to  deliver  the  passenger  a 
is  valid  and  binding  upon  such  company  as 
for  its  failure  and  neglect  to  comply  with  tl 
sense  a  taking  of  property  without  due 
the  inhibition  of  the  fourteenth  amendment 
the  United  States.     (Tarr  v.  Oregon  Short  ] 
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CEBTIORABL 

trndar  tiM  inrorisioiis  of  ne.  4962,  Ber.  Stat.,  the  writ  of  ra- 
Tiew  wmj  be  gimnted  bj  anj  eonrt  ezoi^  a  probate  or  jurtiee'a 
court,  when  aa  inferior  trlboBa],  board  or  oiBeer,  exercisiiig  judicial 
fmictioni,  has  eseeeded  the  juriadietion  of  each  tribunal,  board  or 
officer,  and  there  ia  no  appeal,  nor,  in  the  jadgnunt  of  the  eourt, 
anj  plain,  speedy  and  adequate  remedj.  (Gunderson  t.  Distriet 
Court  Fourth  Judicial  District,  478.) 

CHATTEL   MOBTGAGEa 

1.  Where  a  chattel  mortgage  ia  executed  covering  a  stock  of  goodi 
or  mercbandiae  constituting  the  stock  in  trade  of  the  mortgagor, 
and  containa  no  proTision  that  it  shall  also  cover  after-acquired  prop- 
erty, the  mortgagee  will  not  be  authorized  to  seize  an  after-acquired 
stock  of  merchandise  that  has  been  purchased  and  put  in  the  bmi- 
nees  bj  the  mortgagor  subeequent  to  the  execution  of  the  mortgage 
and  after  a  sale  of  the  original  stock,  iHiere  the  sale  has  been  with 
the  eonaent  and  permission  of  the  mortgagee.  (Byan  t.  Bogen, 
309.) 

2.  Wbere  the  mortgagor,  with  the  knowledge  and  consent  of  the 
mortgagee,  remains  in  possession  of  the  chattels  mortgaged,  and 
with  the  knowledge  and  consent  of  the  mortgagee  continues  to  aeU  and 
"dispoee  of  the  same  without  applying  the  proceeds  of  the  sales  to  the 
reduction  of  the  mortgage  debt,"  the  existence  of  such  facts,  whether 
shown  by  the  mortgage  itself  or  by  evidence  aliunde,  will  invalidate 
and  avoid  the  mortgage  aa  against  creditors  and  other  interested 
third  parties.     (Byan  v.  Bogers,  309.) 

3.  In  such  case,  however,  the  mortgage  vnU  be  good  as  be- 
tween the  mortgagor  and  mortgagee  as  to  any  and  all  property  not 
BO  disposed  of,  and  the  fact  of  such  consent  and  permission  having 
been  given  by  the  mortgagee  cannot  avail  the  mortgagor  aa  a  de- 
fense.    (Byan  v.  Bogers,  309.) 

4.  Although  a  chattel  mortgage  is  defective  or  invalid  aa  to  third 
parties,  if  the  mortgagee  take  possession  of  the  mortgaged  prop- 
erty prior  to  any  creditor  or  interested  third  party  asaertiag  his 
right  and  acquiring  a  daim  against  the  property  by  attachment  or 
execution  or  other  lien,  the  security  will  be  held  valid,  and  the  mort- 
gagee will  be  protected  to  the  extent  of  his  claim.  (Byan  t.  Bogez8| 
309.) 

CLAIM  AND  DELIVEBY. 
See  Beplevin. 

CLAIMS  AGAINST  8TATB. 
See  State  Board  of  Examinexa. 
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COMMISSIONERS. 
See  County  Commissionen  . 

COMPEOMISB. 

1.  Where  parties  ba^e  been  doing  bnaineee 
ment,  and  differences  and  contingencies  arit  • 
seen  and  provided  for  by  the  agreement,  ar  : 
an  additional  or  subsequent  agreement  ''in 
eations ' '  and  for  the  purpose  of  fixing  a  b; 
tlement  shall  be  had,  the  eonsidemtion  for  : 
sufficient  in  law,  and  will  not  be  disregarded 
of  consideration,  although  no  pecuniary  consi 
sell  ft  Barbour  r.  Lambert,  284.) 

2.  The  settlemenjt  of  disputes  and  fixing  i 
settlement  shaU  be  made  is  a  sufficient  cons, 
ment  or  contract  of  compromise.  (Bussell  I 
284.) 

CONSTITUTIONAL  LA^. 
In  Oenerah 

1.  Where  a  statute  can  be  reasonably  ai 
eonnection  with  the  constitution  so  as  to  m 
and  effective,  without  doing  violence  to  the 
tent,  it  will  be  so  construed  and  the  legisla; 
and  enforced.     (In  re  Gale,  761.) 

2.  Where  a  statute  may  constitutionally  opi 
•ons  or  in  certain  cases,  and  was  evidently  ii 
with  the  constitution,  although  its  general  1 
to  persons  upon  whom  the  constitution  pre 
operating,  the  statute  will  not  be  held  uncoi 
cause  there  are  persons  or  Isolated  cases  coni 
oral  language  of  the  statute  on  which  it  •! 
operate  or  to  whom  it  cannot  constitutional!;! 
the  statute  will  be  deemed  constitutional,  and 
to  apply  to  the  excepted  persons  or  cases  om 
the  principle  that  courts  are  bound  to  presui: 
did  not  intend  to  violate  the  constitution  ci 
tional  act.     (In  re  Gale,  761.) 

3.  The  only  safe  and  reasonable  way  in  \ 
construe  language  used  in  a  constitutional  pre 
the  light  of  the  known  condition  of  affairs  ai 
ing  at  the  time  of  its  adoption  and  against  wl 
directed,  and  in  doing  so  the  court  will  look  t 
such  time  as  the  same  can  be  gathered  from  thi 
and  the  current  literature  of  that  time.    (Toni 


COXSTITUTIOXAL  LAW  (Contuu&ed). 

Meltf^ous  FreedowL 

4.  It  was  not  intended  bj  the  eonstitntion  to  in  any  manner  in- 
terfere with  the  reEgioas  belief  and  opinions  of  anjone.  The 
eonstitotion  was  directed  against  aets,  praetiees,  and  teachings 
with  reference  to  this  life,  and  not  against  beliefs  and  opinions  in 
regard  to  a  fntmn  life.     (Toneraj  t.  Bodge,  621.) 

See  Statutes. 

CONTBACra 
See  Husband  and  Wife;  Speeifie  Performance;  Vendor  and  Vendee. 

COBPOBATIONa 
Jn  Oeneral. 

1.  In  an  action  commenced  against  a  corporation  and  a  third 
party  as  codefendants,  alleging  that  the  latter  purchased  stock  in 
the  defendant  corporation  from  plaintiif  at  a  time  when  he  was 
of  unsound  mind  and  incompetent  to  transact  business,  and  that 
the  sale  was  void,  and  praying  an  injunction  against  the  mining 
company  restraining  it  from  collecting  an  assessment  levied  bj 
its  board  of  directors  subsequent  to  the  void  transfer  of  stock, 
it  is  essential  that  the  plaintiff  should  plead  and  prove  some 
facts  from  which  it  would  appear  that  but  for  the  sale  and  transfer 
of  such  stock  the  assessment  would  not  have  been  made,  and  that 
the  purchaser  of  the  stock  wrongfully,  fraudulently  or  unlaw- 
fully procured  control  of  the  company  and  its  board  of  trustees, 
or  wrongfully  or  unlawfully  secured  the  election  of  a  new  board 
ef  trustees,  and  that  the  assessment  would  not  have  been  made  had 
it  not  been  for  such  transfer  of  stock,  in  order  to  state  a  cause 
of  action  against  the  mining  company  and  to  entitle  the  plaintiff 
to  an  injunction  against  the  company  restraining  the  collection 
of  such  assessment.  A  complaint  which  does  not  state  such  facts 
is  obnoxious  to  a  demurrer.  (Weber  v.  Delia  Mountain  Mining 
Company,  404.) 

2.  It  is  lawful  and  legitimate  for  a  stockholder  in  a  corpora- 
tion to  combine  his  holdings  with  the  holdings  of  one  or  more 
other  stockholders  for  the  purpose  of  the  election  of  directors 
and  officers  and  controlling  the  management  of  the  corporation. 
(Webster  v.  Delia  Mountain  Min.  Co.,  404.) 

3.  The  necessity  for  making  and  levying  an  assessment  on  the 
capital  stock  of  a  corporation  within  itself,  and  separately  and 
independently  of  any  wrongful  or  unlawful  acts  on  the  part  of  the 
board  of  directors,  cannot  be  questioned  by  a  stockholder.  (Weber 
T.  Delia  Mountain  Min.  Co.,  404.) 
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CORPORATIONS  (Continued). 

Foreign  Corporation — Noncompliance  tcith  Law^ 

4.  Where  the  indorsee  of  a  promissory  note 
of,  and  the  defendant  sets  up  as  one  of  1 
payee  was  a  foreign  corporation  doing  bi 
and  that  it  failed  to  comply  with  the  cons 
of  the  state  in  designating  an  agent  upon  wb 
could  be  made,  and  in  filing  copies  of  its  art 
it  is  error  for  -the  court  to  strike  such  defei 
answer.     (Union   Stockyards   National   Bank  . 

5.  Where  it  is  alleged  in  the  complaint  tl 
foreign  corporation,  and  that  it  has  complied 
of  the  constitution  and  laws  of  this  state  re) 
porations  doing  business  in  this  state,  a  denial 
information  and  belief  is  not  a  sufficient  den 
(Bismark  Mountain  Gold  Min.  Co.  v.  North  Sui 

Foreign  Corporation — Nonoom/pliance  vntTi  Law — '. 

6.  Prior  to  the  amendment  of  March  10,  19 
Stat.,  neither  the  constitution  nor  statutes  of 
conveyance  void  that  was  made  to  a  foreign  cc 
ness  within  this  state  that  had  not  complied  ^ 
of  the  constitution  and  statute  in  appointing  a 
whom  service  of  process  might  be  had  and  ma 
known  places  of  business  within  the  state.  ( 
Co.  V.  Dickie,  534.) 

7.  The  provisions  of  the  amendment  of  Mi 
corporation  failing  to  comply  with  the  requiren 
take  or  hold  title  to  any  realty  within  this  state 
filings,  and  any  pretended  deed  or  conveyance 
corporation  prior  to  such  filings  shall  be  absol 
do  not  refer  to  acts  or  transactions  occurring  o 
to  the  passage  of  the  law  in  question,  and  it 
legislative  intent  to  make  the  law  retroactive  n 
acquired  titles.     (War  Eagle  Con.  Min.  Co.  i 

8.  In  the  passage  of  the  amendatory  act  < 
was  not  the  intention  of  the  legislature  to  pr 
legislative  forfeiture  of  previously  acquired  t 
tains  no  such  provision,  nor  does  it  contain 
cedure   for  carrying  into   effect  such  inten 

'Min.  Co.  V.  Dickie,  534.) 

9.  If  a  forfeiture  had  been  intended  and  ha 
the  property  would  have  escheated  to  the  sta 
ment  of  debts  of  the  corporation,  and  not  to  ( 
such  escheat  or  forfeiture  could  not  avail  od 
his  title  from  or  through  the  state,  but  claims 
£overument.     (War  Eagle  Con.  Min.  Co.  t. 
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COBPOBATIONS  (Continued). 

15.  Where  the  complaint  eontains  no  alleg 
anee  by  a  foreign  corporation  with  the  eo 
of  this  state,  and  the  defendant  pleads  affi] 
that  such  corporation  had  not  complied  with 
proof  is  on  the  defendant  to  show  noneomplii 
the  court  that  the  defendant  introduced  no 
show  noncompliance  on  the  part  of  the  corp 
that  issue  to  support  a  judgment  in  favor  c 
Bybee,   670.) 

16.  Under  the  act  of  March  10,  1903,  requ 
tion  doing  business  in  this  state  to  file  cert 
cles  of  incorporation  and  also  a  designation  < 
service  of  process  can  be  had,  a  foreign  cor 
plied  with  the  law  prior  to  its  amendment  w 
stantiallj  complied  with  the  amendment  lav 
passage  of  the  act  of  1903,  it  performs  all 
things  required  bj  the  latter  statute  that  w€ 
2653,  Rev.  Stat.,  prior  to  the  amendment,     i 

17.  Findings  in  this  case  examined  and  coi 
eient  to  support  the  judgment.     (Eaesel  v.  ] 

18.  A  return  to  a  summons  which  has  been  i 
poration,  which  shows  the  material  ultimate 
shown  as  proof  of  due  service  on  the  corpora 
fault  judgment  where  the  question  of  defects 
for  the  first  time  on  appeal  from  the  judgmei 
might  have  been  in  some  particular  so  defi! 
jected  it  on  return  day  to  a  motion  to  qusi 
grounds  of  such  defective  return.  (Zimmeri 
nedy  Co.,  681.) 

COSTa 
CoiU  of  AppedL 

1.  Under  the  rules  of  this  court  and  thd 
of  an  act  providing  for  the  appointment  of 
of  the  district  court,  approved  February  9, 
163),  the  statutory  fee  paid  by  a  party  to  an 
for  a  transcript  of  the  evidence  to  be  used 
trial  and  appeal  may  be  taxed  as  costs  agsi 
defeated  on  appeal.     (Young  v.  Extension  Di 

2.  The  general  theory  of  our  law  and  tl 
In  regard  to  costs  is  that  the  losing  party 
the  prevailing  party,  on  appeal  is  entitled  il 
paid  by  him  to  the  reporter  for  a  copy  of 
that  is  needed  on  appeal.  McDonald  v.  Bu\ 
and  approved.     (Young  t.  Ejttension  Ditch  O 
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COUNTY  ATTOENEY   (Continued). 

2.  Under  the  provisions  of  subd.  13,  se 
amended,  the  board  of  commissioners  is  gii 
and  control  the  prosecution  and  defense  of 
county  is  a  party  in  interest.  (Board  of  Cou 
324.) 

3.  The  foregoing  provisions  of  the  law  in 
the  county  attorney  and  the  powers  of  the  I 
gether,  and  under  those  provisions  the  proi 
look  after  and  defend  any  and  aU  litigation 
county,  and  has  the  power  to  take  an  appeal 
the  district  court  to  the  supreme  court,  and 
order  of  the  board  of  commissioners  to  aut 
(Board  of  County  Commrs.  v.  Bassett,  324.) 

4.  Under  the  powers  given  to  the  board  of 
settle  a  case  pending  against  the  county,  on  i 
do  settle  such  case,  and  it  appears  from  the  n 
results  can  accrue  to  the  county  from  a  detcrt 
the  appeal  will  be  dismissed  on  motion.  (Bof 
y.  Bassett,  324.) 

COUNTY  COMMISSIONEB 
Sessions  and  Meetings — Adjournment. 

1.  Under    sees.  1755,  1756    and  1757,    B< 
journed  and   special  meetings  of  the   boari  ; 
sioners  are  provided  for.     (Gilbert  t.  Canyoi 

2.  The  time  for  holding  the  regular  me*  I 
provisions  of  sec.  1755,  Bev.  Stat.     (Gilber 

3.  Adjourned  meetings  of  the  board  ma^ 
fixed  by  the  board  when  in  session  by  an  o} 
entered  on  the  record,  in  which  must  be     | 
of  the  business  to  be  transacted  at  such  m 
than  that  specified  can  be  legally  transacte<  , 
Co.,  429.) 

4.  A  special  meeting  of  the  board  may  be  : 
of  the  board.    Such  order  must  be  entered  o 
notice  thereof  must  be  given  to  the  memi 
order.     Such  order  must  specify  the  businc   i 
such   special  meeting,  and  none  other  thai 
legally  transacted.     (Gilbert  v.  Canyon  Co., 

5.  Under  the  provisions  of  sec.  1758,  the  < 
five  days'  public  notice  of  all  special  or  ac 
ing  the  business  to  be  transacted,  by  postii 
spicuous  places,  one  of  which  shall  be  a 
(Gilbert  ▼.  Canyon  Co.,  429.) 
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COUNTY  COMMISSIONEKS  (Continued). 

6.  The  foUowing  order  held  to  be  an  order  for  an  adjourned 
meeting,  to  wit:  "On  motion  the  board  adjoomed  nntil  November 
Ist,  1906,  for  the  purpose  of  allowing  elaima  for  county  court- 
house construction,  and  anj  other  regular  business  which  the  board 
may  choose  to  take  up."     (Gilbert  v.  Canyon  Co.,  429.) 

7.  Held,  that  five  days'  public  notice  of  said  adjourned  meeting 
was  not  given,  and  for  that  reason  no  business  could  legally  be 
transacted  thereat  by  the  board.     (Gilbert  ▼.  Canyon  Co.,  429.) 

*  8.  Held,  that  an  adjournment  of  the  board  at  said  pretended 

J  meeting  on  the  1st  of  November,  1906,  to  the  2l8t  of  November, 

1906,   would   not   transform   or   change   said   pretended   adjourned 

meeting  to  a  regular  meeting  of  the  board.     (Gilbert  t.  Canyon 

Co.,  429.) 

9.  Held,  that  the  board  had  no  jurisdiction  to  hold  meetings  on 
November  Ist  and  21st.     (Gilbert  v.  Canyon  Co.,  429.) 

10.  Bev.  Stat.,  sees.  1755,  1756  and  1758,  provide  for  regular  and 
adjourned  meetings  of  the  board  of  county  commissioners.  (Gilbert 
▼.  Canyon  Co.,  437.) 

11.  The  time  for  holding  regular  meetings  of  the  board  is  fixed 
by  law.     (Eev.   Stat.,  sec   1755.)    (Gilbert  v.  Canyon  Co.,  437.) 

12.  When  the  board  meets  in  regular  session,  the  law  contemplates 
that  it  will  proceed  to  transact  the  public  business  with  reasonable 
dispatch,  but  the  law  does  not  fix  or  limit  the  time  during  which 
or  over  which,  it  may  adjourn  or  take  a  recess.  (Gilbert  y.  Canyon 
Co.,  437.) 

13.  The  duration  or  time  of  a  recess  or  adjournment  should  be 
governed  wholly  by  the  exigencies  of  the  case  and  the  public 
welfare.     (Gilbert  v.  Canyon  Co.,  437.) 

14.  An  adjourned  meeting  of  the  board  is  a  meeting  to  be  pro- 
Tided  for  while  the  board  is  in  session,  by  a  proper  order,  said 
meeting  to  be  held  after  the  dose  of  the  regular  session.  (Gilbert 
T.  Canyon  County,  437.) 

15.  In  the  absence  of  the  board  dosing  the  regular  session  by  an 
adjournment  sine  die,  the  law  does  not  close  such  session;  the  law 
fixes  no  particular  time  when  the  board  shall  adjourn  when  in 
regular  session,  but  its  session  will  close  by  an  adjournment 
eine  die,  by  the  opening  of  another  session  under  the  law,  or  by 
failure  to  meet  under  a  recess  adjournment.  (Gilbert  y.  Canyon 
Co.,  437.) 

16.  The  fact  that  the  regular  session  of  the  board  is  adjourned 
from  day  to  day,  or  to  a  future  date  fixed  in  the  order  of  ad- 
journment, at  which  a  particular  business  is  spedfied  to  be 
transacted  in  connection  with  or  as  general  business,  does  not 
terminate  the  regular  session  or  constitute  the  meeting  thus  to  bo 
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COUNTY  COMMISSIONEES  (Continued), 
held  an  adjourned  meeting  within  the  mea 
Stat.,  or  terminate  the  jurisdiction  of  the  1 
session.     (Gilbert  v.  Canjon  Co.,  437.) 

17.  Where  it  elearlj  appears  bj  an  orde 
the  regular  business  of  the  board  has  no 
that  the  same  will  be  considered  at  a  future 
of  adjournment,  and  there  is  no  adjournn 
session  has  not  terminated  bj  the  openix 
such  adjournment  will  be  construed  as  a  rec 
continuation  of  the  regular  session.     (Gilbei 

18.  See.  1762,  Bev.  Stat.,  was  specificaU 
approved  February  21,  1905  (Laws  of  190 
Canyon  Co.^  437.) 

See  County  Attorney. 

COURTa 
Trobate  Court* 

See  Api>eal  and  Error. 

1.  Art.   5,   see.   21,   of  the  constitution 
court  exclusive,  original  jurisdiction  in  all  n 
as  to  such  matters,  the  probate  court  is  a  < 
the  judgments,  records  and  proceedings  of  vi 
attached.     (Estate  of  McYay,  64.) 

2.  Art.  5,  sec.  20,  of  the  constitution  gi 
original  jurisdiction  in    all  cases,    both    a : 
and  such  appellate  jurisdiction  as  may  be  <  i 
which  a  clear  distinction  is  drawn  between 
law  and  in  equity,"  and  "matters  of  probal  i 
of  deceased  persons  and  appointment  of  g\ 
McVay,  64.) 

8.  Under  art.   5,  sec.  20,  the  legislatui  i 
dusive  judge  as  to  the  extent  and  scope  oi 
tion  that  it  will  confer  upon  district  courts, 
ease,  or  class  of  cases,  or  subject  matter,  o 
at  all;  but  the  legislature  cannot  grant  to  I 
inal  jurisdiction  to  hear  and  determine  n  \ 
settlement  of  estates  of  deceased  persons. 

4.  Where  a  defendant  failed  to  appear  ii 
hour  fixed  for  appearance  in  the  summons,  s 
defendant's  default  after  the  expiration  .of    i 
fixed  for  appearance  and  failed  to  make  s  i 
case,. and  three  days  thereafter  heard  the  pr 
tiff  and  entered  judgment^  the  action  of  the  : 
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CfilMINAL   LAW    (Continued). 

bill  of  exceptions  in  order  to  be  reviewed 
Gallagher,  656.) 

9.  In  order  to  present  to  this  court  for  r< 
criminal  case,  or  the  rulings  and  decisions  oi 
or  rejecting  evidence,  it  is  necessary  to  ii 
exceptions  so  much  of  the  evidence  as  is  n 
questions  of  law  upon  which  the  exceptio 
Peck,  712.) 

10.  This  court  will  not  review  comments  o 
ney  upon  the  evidence,  or,  as  to  what  has 
not  proven,  in  the  absence  of  the  evidence. 

11.  To  authorize  this  court  to  review  the  ii 
court  upon  its  own  motion,  such  instruction 
this  court  bj  proper  bill  of  exceptions,  e 
instructions  given,  or  the  exception  with  a 
such  instructions,  showing  that  the  exception 
the  instructions  were  given.     (State  v.  Pec 

12.  This  court  will  not  review  an  instruc 
as  to  acquittal  in  the  absence  of  the  evidence. 

See  Bail;   Depositions. 

DAMAGES. 

1.  The  instruction,  "That  every  particuli 
maj  enter  into  the  consideration  of  the  ji 
pensation,  loss  of  time  with  reference  to  tlii 
dition  and  ability  to  earn  money,  his  loss  f ' 
ment  of  faculties,  mental  and  physical  pa 
figurement,  are  all  elements  to  be  considerei 
mating  plaintiff's  damages,"  while  correct  aii 
law,  is  erroneous  in  a  case  where  there  is  ni 
time  and  no  evidence  has  been  introduced  sli 
particular  or  specified  time  or  the  value  t 
damage  sustained  by  reason  of  loss  of  time. 
Line  B.  B.  Co.,  192.) 

2.  Where  the  court  has  instructed  the  jii 
governed  by  the  evidence  in  assessing  dai 
must  find  the  data  therefor  within  the  evi 
record  in  the  case  discloses  that  no  claim  hs; 
ages  on  account  of  loss  of  time,  and  no  e\ 
dnced  thereon,  and  it  is  reasonably  clear  frt; 
jury  did  not  consider  such  element  in  asse 
roneous  instruction  to  the  effect  that  loss 
element  to  be  considered  in  such  cases  is 
error  as  wiH  on  use  a  reversal  of  the  judgm 
Short  Line  B.  B.  Co.,  192.) 
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DEDICATION  (Continued). 

settlement  of  the  land  so  platted  as  a  part 
quired  on  the  part  of  the  public  for  thei: 
Hon,  272.) 

7.  Arnold's  ofDPer  of  dedication  was  suffic 
public  when  some  of  its  members  acted  upon 
lots  with  reference  to  the  plat  filed  by  hiuL 
272.) 

8.  The  design  and  object  of  those  who  so 
that  the  streets  and  allejs  so  platted  are  int€ 
value  to  the  adjacent  lots,  and  the  dedicatic 
alleys  to  public  use  cannot  be  withdrawn  at  i 
the  person  who  dedicates  them,  or  his  gra 
Hon,  272.) 

9.  Heldf  that  Arnold's  dedication  is  irrevo 
require  a  formal  acceptance  on  the  part  oi 
binding.     (Boise  City  v.  Hon,  272.) 

10.  Neither  the  city  officers  nor  other  public 
to  defeat  the  right  of  the  public  in  property  tl 
use.     (Boise  City  v.  Hon,  272.) 

11.  Hesse  v.  Strode,  10  Ida.  250,  77  Pa 
(Boise  City  v.  Hon,  272.) 

Of  Water  to  Tublie  Streets, 

12.  The  making  and  filing  of  a  plat  laying 
desert  entry  will  not  dedicate  to  the  public  th 
streets  and  alleys  of  said  townsite,  under  a  wi 
located  and  acquired.     (Village  of  Hailey  ▼.  :  I 

13.  A  finding  that  a  desert  entrymkn.  and  hi  i 
intended  that  the  occupants  of  a  townsite  sh< 
of  water  on  the  streets  of  such  townsite  is   i 
a  perpetual  dedication  of  said  water  to  a  pi  I 
Hailey  v.  Riley,  481.) 

14.  The  finding  *  *  That  the  use  of  water  on  I 
site  is  necessary  for  a  reasonable  enjoymei  i 
private  rights,  and  public  convenience  and  i 
be  materially  affected  by  an  interruption  oi 
on  the  streets  of  said  townsite,"  Sa  not  i 
intention  to  dedicate,  or  the  fact  of  dedicat  i 
petually  to  a  public  use.     (Village  of  Hailc 

15.  Where  the  findings  of  fact  show  a  long  : 
knowledge  of  the  owner  of  water  upon  stree  i 
nicipality,  such  findings  are  not  inconsistent   ; 
and  a  license  to  use  the  same,  and  do  not  8h< 
petually  dedicate  the  same  to  a  public  use. 
Biley,  481.) 
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DEPOSITIONS  (Continued). 

ally  examined  on  behalf  of  the  people  und 
7588,  Rev.  Stat.     (State  v.  Zarlenga,  305.] 

5.  It  mnst  also  appear  that  the  defendant 
right  to  counsel,  and  to  be  represented  bj  su 
ant  was  present  in  person  and  bj  counsel  ii 
had  notice  of  such  examination  if  on  bail.     ( 

6.  It  must  also  appear  that  the  examini 
the  same  manner  as  an  examination  before  a 
and  certified  in  the  same  way.     (State  v. 

7.  Before  such  deposition  is  offered  in  e 
prove  that  the  witness  whose  deposition  is  off 
by  reason  of  his  death,  insanity,  sickness,  or  i 
from  the  state,  and  that  due  diligence  has 
effort  to  procure  the  presence  of  said  witnee 
805.) 

8.  Where  such  facts  have  not  been  proved 
tion  of  the  witness  is  offered,  it  is  not  error  o 
to  refuse  to  admit  such  deposition  in  evi( 
lenga,  305.) 

DISMISSAL   AND  NONSU 
See  Nonsuit 

DISTRICT  COURTS. 
See  Appeal  and  Error;  Coui 

EASEMENTS. 

As  a  general  principle  of  law  it  is  the 
or  the  public  entitled  to  an  easement  or  righ' 
of  another  to  keep  up,  maintain  and  protect 
of  way,  and  the  presumption  as  to  such  dut 
as  one  of  law,  and  where  it  is  sought  to  ma 
theory  that  such  duty  rests  upon  the  owner 
sary  for  the  plaintiff  to  plead  and  prove  th 
duty  or  obligation  arises.     (City  of  Bellevi 

ELECTIONS. 
Elective  Franchise, 

1.  Sec  3  of  art.  6  of  the  constitution  is 
acting,  and  needs  no  legislation  to  carry  it 
(Toncray  v.  Budge,  621.) 

2.  No  one  can  exercise  the  elective  fraud 
hold  any  civil  office  within  this  state  who  c 
tions  of  sec.  3  of  the  "Suffrage  and  Electio 
constitution.     (Toncray  v.  Budge,  621.) 
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EMPLOYEB'S  LIABILIT! 
Bee  Master  and  Servant, 

ESTATES  OP  DECEDENT 
See  Homesteads. 

ESTOPPEL, 

The  doctrine  of  estoppel  in  pais  eannoi 
of  the  public  against  the  property  owner,  i 
that  he  has  stood  bj,  and  by  his  action  or  i 
lowing  the  public  and  individuals  to  so  use  i 
and  the  right  thus  initiated,  that  thereafter 
would  work  an  injustice  or  fraud  upon  ' 
light  founded  on  the  presumption  he  ha 
raised.     (Village  of  Hailey  t.  Biley,  499.) 

EVTDENCJE. 

The  declarations  of  a  grantor  of  real  est 
and  to  mining  claims  adjoining,  may  be  admi 
action  concerning  the  title  to  such  claims,  pr 
were  made  prior  to  the  time  such  declarant  si 
real  estate,  but  not  after.  (Bismark  Moun 
Korth  Sunbeam  Gold  Co.,  516.) 

See  Criminal  Law;  Depositions;  Insan 

EXCEPTIONa 
See  Appeal  and  Error. 

PINDINaS. 
806  Appeal  and  Error,  7,  8;   Tri 

POBEIGN  COBPOBATION  I 
See  Corporations. 

QBAFTINQ. 
See  Libel  and  Slander. 

^  HIGHWATa 

Xitahlishmeni  of  Eighway—'Prescription — Ohstrv  ! 
^'  1.  Held,  that  this  action  was  brought  com 

^  become  a  highway  by  user  as  defined  by 

U 
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HIGHWAYS  (Continued). 

prescription  or  public  use  must  be  determini 
of  the  facts  and  circumstances  peculiar  tc 
sumed  to  be  fiftj  feet,  unless  the  facts  and  ci 
clearly  indicate  that  the  owner,  over  whoi 
has  limited  the  width  of  said  road  to  a 
feet  prior  to  the  time  said  road  became 
(Meservey  v.  Gulliford,  133.) 

10.  Where  it  is  alleged  in  the  complain 
ten  years  immediately  preceding  the  commc 
the  road  had  been  traveled  by  the  public  g« 
the  court  to  admit  evidence  that  such  road  wi 
user  for  more  than  nineteen  years  prior  to  tb 
action,  and  find  that  a  highway  had  there  bi 
under  a  law  that  did  not  require  such  high 
public  expense,  which  law  had  been  amend 
years  prior  to  the  commencement  of  this  ac 
amendment  this  action  was  brought.  (M 
133.) 

11.  As  this  action  was  brought  under  i 
law  requiring  roads  to  be  used  by  the  general 
public  expense  for  five  years,  it  was  error  fo 
whether  said  road  had  been  kept  up  at  pi 
period.     (Meservey  y.  Gulliford,   133.) 

12.  It  was   error   to  hold   that  said  road 
under  a  law  which  did  not  require  it  to 
expense,  and  which  had  been  repealed  moi  ; 
prior  to  the  commencement  of  this  action. 
133.) 

13.  The  allegation  that  a  road  has  been  us 
for  more  than  ten  years  prior  to  the  comm 
eannot  be  treated  as  definitely  describing  a    i 
years  and  one  day.     (Meservey  t.  Gulliford,   I 

Bee  Bridges;  Dedication;   Municipal 

HOMESTEAD. 
Ssiates  of  Decedent* 

1.  Under  the  facts  of  this  case,  held,  thai 
application  to  have  a  homestead  set  apart    i 
belonging  to  the  estate  of  her  deceased  hui  i 
court  refuses  to  grant  the  petition  and  an    . 
district    court    where    a    demurrer    is    inte   : 
on   the    ground   that   it   does   not    state      i 
title  her  to  a  homestead,  and  the  court  sust 
permits  the  petitioner  to  amend  her  petitioi 
the  petition  was  sufficient  without  any  ami 
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HUSBAND  AND  WIFE   (Continued). 

a  lien  or  encumbrance  on  her  eeparate  esta 
of  as  security  for  the  payment  of  the  debt 
Baldwin,  76.) 

8.  Under  the  provisions  of  see.  2,  of  tb 
which  transfers  to  the  wife  the  managemt 
.  right  of  disposition  of  her  separate  pro] 
her  all  the  privileges  of  contracting  in 
the  rights  or  privileges  necessary  to  the 
power  of  disposition  thereof,  a  married  ' 
to  become  surety  or  guarantor  for  the  del 
and  the  concurrent  obligations  thereof  not 
tial  to  the  complete  enjoyment  of  her  se] 
Commerce  v.  Baldwin,  75.) 

4.  The  power  to  contract  with  reference 
is  not  an  absolute  and  unlimited  right  of 
but,  on  the  contrary,  confines  that  right 
"have  reference  to  her  separate  estate." 
Baldwin,  76.) 

6.  Where  a  married  woman  purchases  ho 
and  fixtures  for  conducting  a  hotel  business, 
Bory  note  therefor,  and  at  the  same  time  ex ! 
separate  real  property  to  secure  the  payi: 
note,  the  contract  is  one  for  her  own  use  a: 
gage  constitutes  a  contract  with  reference  : 
and  the  debt  and  obligation  thus  incurred  i\ 
and  against  her  sepaiate  estate  so  mortgaj 
Co.  V.  Murphy,  212.) 

6.  Where  a  deceased  husband's  estate  is  :! 
inventory  to  be  of  less  value  than  $1,500, 
thereafter  duly  and  regularly  makes  an  ord- 
entire  estate  aside  for  the  use  and  support 
ceased,  in  compliance  with  sec.  5445,  'Rev 
thereafter  mortgages  all  her  interest  in  at 
that  the  mortgage  so  executed  covers  whsi 
terest  she  has  in  or  to  the  estate  by  right 
of  her  deceased  husband,  and  that  the  intt; 
cumbered  is  commensurate  only  with  her  i 
that  a  purchaser  under  a  foreclosure  sal(! 
rights  and  privileges  as  she  has  by  reason  i 
estate.     (Booth  Mercantile  Co.  v.  Murphy, 

Beparaie  Property  of  Wife — Management  There 
of  Husband  for  Wife. 

7.  Under  the  provisions  of  sec.  2498,  Bci 
before   amendment  in   1903    (Seas.   Laws 
band  had  the  management  and  control  of  1 
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HUSBAND  AND  WIFE   (Continued). 

wife  for  the  purpose  of  its  management  f 
consisted  of  money  or  other  property.  (S 
Bank  of  Idaho,  95.) 

16.  The  husband 's  receipt  to  a  third  party 
property  is  a  discharge  to  the  person  to  who; 
box  ▼.  First  Nat.  Bank  of  Idaho,  95.) 

17.  As  to  her  money,  the  power  of  manage 
him  the  right  to  its  possession,  to  draw  it 
it  is  deposited,  to  keep  it  safely  or  invest  i1 
other  bank,  and  to  check  it  out.     (Sencerbox 
Idaho,  95.) 

18.  The  husband  being  the  statutory  age 
have  as  much  power  over  money  deposited  it 
as  any  other  trustee  would  have  over  a  like 
and  the  bank  would  be  under  the  same  lii 
money  upon  his  check.  (Sencerbox  v.  First 
95.) 

19.  The  plaintiff,  by  entering  into  the  : 
her  husband  under  the  law,  made  him  her  f 
management  and  control  of  her  separate  estai 
Nat.  Bank  of  Idaho,  95.) 

20.  The  husband's  management  and  centre 
erty  of  the  wife  is  not  limited  to  the  prop 
sion,  but  to  all  her  separate  property,  wheth>  i 
session  at  the  time  the  agency  begins.  (Si 
Bank  of  Idaho,  95.) 

21.  Under  our  statutes,  as  they  existed  at 
ness  sued  on  in  this  action  was  made,  the  hi  < 
ment  and  control  of  the  separate  estate  of  i : 
authority  to  erect  a  building  on  her  separate 
by  bind  the  wife  and  create  a  lien  on  such  i 
consent.     (Larson  v.  Carter,  511.) 

22.  The  husband's  authority  under  the  sta  i 
trol  her  separate  real  estate  did  not  authoriz 
for  its  improvement  without  her  consent,  i  i 
not  be  implied  from  the  marital  relation.     (  I 

Book  Accowii — Credit  Qinen  HwhandL 

23.  Where  an  indebtedness  is  contracted  1  ; 
eredit  given  to  him,  the  wife  cannot  be  he  i 
though  the  indebtedness  was  created  for  thi 
on  the  separate  estate  of  the  wife.     (Larsoj 

24.  Held,  that  the  court  erred  in  not  admil  i 
by  the  appellant  showing  or  tending  to  shoi 
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INSURANCE  (Continued). 

8.  The  issuance  of  a  pollej  of  insurance 
tion  is  a  waiver  of  all  matters  of  form  or  i  : 
all  questions  contained  in  said  application. 
Co.,  728.) 

4.  An  insured,  receiving  a  policy  of  in  \ 
written  application  therefor,  in  which  que 
swers  given,  has  a  right  to  presume  that  th  i 
the  application,  and  that  the  answers  and 
application  are  sufficient  to  authorize  the  ( : 
icy,  and  the  applicant  is  not  required  to  ret : 
conditions  in  it  which  might  seem  in  coni  i 
(Allen  y.  Phoenix  Assur.  Co.,  728.) 

5.  An  agent  of  an  insurance  company  wfa  ] 
the  application,  receives  the  premium  and 
these  purposes  at  least,  is  the  agent  of  the  : 
to  act  with  reference  thereto;  and  if  he  i 
ments  after  he  has  been  truthfully  inf orme : 
spection  of  the  premises,  the  information 
agent  will  be  imputed  to  the  company.  ( . 
Co.,  728.) 

6.  Where  an  agent  has  authority  to  re; 
insurance,  and  has  filled  in  the  same  and  j 
pany,  which  has  accepted  the  same  and  issii 
received  the  premium  therefor,  the  compac; 
denying  the  sufficiency  of  the  answers  to  ij 
tion.     (Allen  v.  Phoenix  Assur.  Co.,  728.) 

7.  An  insurance  company  which  accepts  i 
acting  as  soliciting  agent,  and  receives  the 
through  said  agent,  and  writes  a  policy  b; 
cation  and  the  payment  of  such  premiui 
person  its  agent  for  the  purpose  of  recei\ 
surance,  and  is  bound  by  the  acts  of  such  aji 
while  acting  within  the  scope  of  his  said  aul 
of  the  company.     (Allen  v.  Phoenix  Assur. 

8.  A  provision  in  a  policy  that  "In  any 
Insurance  no  person,  unless  duly  authorizi 
deemed  the  agent  of  this  company"  is  wai 
eepting  an  application  from  one  who  is  nc 
as  the  agent,  and  writing  and  delivering  a 
cation  and  receiving  and  retaining  the  pn 
V.  Phoenix  Assur.  Co.,  728.) 

9.  Where  a  policy  of  insurance  is  delivei 
insured,  it  thereby  becomes  a  contract  bet^^i 
terms  and  conditions  may  be  waived  and  i; 
tion,  and  the  acts  of  the  parties  with  refer 
Phoenix  Assur.  Co.,  728.) 
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INTOXICATING  LIQUOBS  (Continued). 

8.  Where  a  plaintiff  desires  to  avail  hin 
ilege  or  right  to  be  granted  on  the  facts 
or  ordinance,  such  facts  must  be  alleged  ii 
V.  Loux,  607.) 

4.  Under  the  law  and  the  provisions  of  t 
of  Pocatello,  the  city  council  has  some  disc 
licenses,  and  it  may  refuse  to  grant  a  lice 
acters  whose  conduct  of  the  liquor  busines 
the  public  peace  and  quiet  of  the  city.     (P< 

IBRIGATION. 
See  Waters  and  Watercourses, 

JUDGMENT  ON  PLEADIl 
See  Pleading,  10-13. 

JUDGMENT-ROLL. 
Bee  Appeal  and  Error,  17, 

JUSTICE'S  COURT. 
See  Appeal  and  Error,  19-1 

LIBEL  AND  SLANDEI 
Libel—Charging  wiih  Graft. 

1.  Under  the  provisions  of  sec.  6737,  Rev.  ! 
defamation,  expressed  either  by  writing,  pr 
tending  to  impeach  the  honesty,  integrity, 
a  person  and  expose  him  to  public  hatre  I 
(State  ▼.  Sheridan,  222.) 

2.  Under  this  section  of  the  statute,  in    i 
it  is  not  necessary  that  the  alleged  libelou 
■on  named  with  a  crime;  but  it  is  suffici 
tends   to  impeach  the  honesty,  integrity,    i 
Buch  person,  and  thereby  expose  him  to  pi  : 
ridicule.      (State  v.  Sheridan,  222.) 

3.  Under  the  statute,  a  published  artici 
and  graft  have  become  so  thoroughly  knoi  i 
that  the  rank  and  file  will  have  no  more  o: 
holders,  and  those  connected  with  the  Goc  I 
zealous  in  the  support  of  the  big  chief"     i 
B.  Gooding),  is  libelous  per  se.     (State  v.    I 

4.  The  fact  that  the  alleged  libelous  a  I 
^'                               upon  which  its  libelous  character  depends 
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LICENSE  TAX 
On  BiUiard-tdbles, 

1.  Sec.  1645,  Bey.  Stat.,  as  amended  bj  i 
(Sess.  Laws  1903,  p.  104),  providing  that 

paid  by  the  "proprietor  or  keeper  of  a  1  i 
read  and  construed  in  the  light  of  and  in 
art.  7  of  the  constitution,  and  the  statute  wi  I 
to  proprietors  or  keepers  of  billiard-tables  i 
in  ''doing  business"  as  that  term  is  emplc  i 
(In  re  Gale,  761.) 

2.  Where  the  proprietor  or  keeper  of  a 
tains  a  billiard-table  in  connection  therewi 
such  table  is  kept  and  used  in  ' '  doing  busi 
ing  of  see.  2,  art.  7  of  the  constitution,  si 
specific  hire  is  exacted  or  charge  made  foi 
on  such  table.    The  incidental  advantage    ; 
table  affords  to  the  business  in  connection  w 
be  held  sufficient  to  bring  it  within  the  pi 
nesB."     (In  re  Gale,  761.) 

LIENS. 
Bee  Mechanics'  Liens;    Bailroadi 

MABBIED  WOMEN. 
See  Husband  and  Wife. 

MASTER  AND  SEBVAN' 

1.  Held,  under  the  facts  of  this  case  thai 
ing  as  brakeman  was  acting  in  the  capacit 
railroad  company  as  well  as  for  the  lumber 
Lewis  Lumber  Co.,  698.) 

2.  A  corporation  that  maintains  a  ndlwa; 
ber  manufacturing  plant  is  bound  to  exercii 
end  that  such  road  shall  be  so  constructed  a 
reasonably  safe  as  a  place  of  work  for  its 
Lewis  Lumber  Co.,  698.) 

8.  Where  the  injured  servant  has  had  no 
none,  in  dealing  with  conditions  similar  to 
quired  to  encounter  in  his  employment,  hi 
risk  connected  therewith,  which  risk  he  wi 
sively  presumed  to  appreciate  and  assume  i 
for  a  sufficient  length  of  time  in  dischargii 
similar  circumstances  to  understand  the  risk 
fects  in  the  machinery  with  which  he  is  work 
Lumber  Co.,  698.) 
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MBCHASICB  UEK. 
»  Liem — S&hmwiom  of  C— ft!W<T#f, 

1.  r»5Er  t^  ad  of  Cemgtfm  fff  Jne  11,  1896  (6  Fed.  Stmt. 
Anu  pu  aM.  U.  &  GoiB^  Stat.  l»C'l,  p.  1554),  vhkh  is  sup- 
fMxatarf  to  tkc  Cany  act  ^6  Fed.  Stat.  Aaau,  pp.  396  to  398, 
U.  &  C'yoi^  SsaL  1»C*1,  pp.  155^-1554 ;,  aad  the  act  of  the  le^latore 
«f  Ike  ital»  af  Idabo  of  Mardi  ^  1S99  (SeasL  Lavs,  1&99,  p.  282), 
a«-^<-jtix^  the  prorisioaa  of  the  Guvr  act  and  proTidin^  for  the 
BBel&=au».  ocr=patioa  aad  dupoaal  of  laadi  thereimder,  a  lien  is 
fiazt^  ia  fiTor  of  tka  penoa,  eonpaBT  or  aasoeiation  eontract- 
iz^  fjT  the  eaastrartioa  of  caaab  and  redamation  works  for  the 
im^tica  of  arid  iaadi  thereaader,  aad  soch  lien  extends  to  all 
lari*  ia  the  Btgngxtixm  that  can  be  irrigated  bj  sach  sjstem  to  the 
fall  extent  of  the  priee  per  acre  for  which  soeh  person,  eompanj  or 
aas&eiarioa  eontracts  and  agrees  to  sell  water  rights,  and  the  eoa- 
tzaer^r  or  scbeontrartor  performing  woik  nnder  sach  person,  eom- 
panj or  aasodatioay  ii  eatitlBd  to  the  beadit  of  the  lien  laws  to 
■eeitre  the  pajmeat  to  him  for  such  woik  to  the  foil  extent  of  the 
title,  iaterestiy  rights  and  elainis  of  the  eompanj  having  the  eon- 
tzaet  from  the  state  and  to  the  foil  extent  of,  and  eommensarate 
with,  the  fiea  rights  of  such  eompanj.  (Nelson  Bennett  Co.  t. 
Twin  FUls  Lead  4  Water  Co.,  5.) 

2.  The  rights  of  the  Eea  claimant  who  ia  a  contractor  or 
■Dbcoatraetor  nadcr  the  person,  eompanj  or  association  which  haa 
the  eontiact  from  the  state  will  extend  to  all  the  rights,  interests, 
daim  and  title  of  such  eompanj  in  and  to  the  works  and  irrigatioii 
ajstem  and  laads  thereimder,  bat  the  lien  claimant  cannot  bj  f ore> 
dosore  of  his  lien  acquire  anj  greater  right  than  that  possessed  b^ 
such  eompanj  or  association.  (Nelson  Bennett  Co.  t.  Twin  Falli 
Land  k  Water  Co.,  5.) 

3.  Where  a  complaint  states  in  ordinaij  and  concise  language  the 
Bature  of  the  cause  of  action,  and  states  the  number  of  cubic  jards 
of  earth  remoTed  for  which  the  plaintiff  claims  compensation  and 
the  classification  to  which  the  same  belongs,  and  the  specific  con- 
tract or  pieee  of  work  on  which  the  same  was  performed,  it  is  not 
open  to  demurrer  on  the  ground  of  uncertaintj  or  ambiguitj  in  that 
particular,  and  it  is  not  error  for  the  trial  court  to  denj  a  motion 
for  a  ''bill  of  jiarticulars"  in  such  case  requiring  the  plaintiff  to 
state  the  particular  amount  claimed  for  everj  given  number  of  feet 
in  distance  or  at  anj  given  station  upon  the  works.  (Nelson  Ben- 
nett Oo.  V.  Twin  Falls  Land  4  Water  Ce.,  5.) 

4.  Sec  4209,  Bev.  Stat.,  provides  the  method  for  an  adverse  partj 
securing  an  itemized  statement  of  an  account,  and  in  addition  to 
that  provision  of  the  statute,  the  court  in  an  equitj  ease  has  the 
inherent  power  to  so  regulate  and  control  its  proceedings  as  to  xe* 
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MECHANIC'S  LIEN  (Continued). 

14.  The  closing  sentence  of  sec.  4813,  B  ' 
that  in  eases  of  a  mortgage  foreclosure  i 
cover  any  deficiency  that  may  arise  on  the  t  i 
not  apply  to  judgments  and  decrees  forecl 
borers'  liens,  and  in  the  latter  case  a  gup 
quired  to  cover  any  deficiency  that  may  ai 
property     (Naylor  &  Norlin  v.  Lewiston  e 

MINES  AND  MINERAl  I 
Loeaiion  of  Claims. 

1.  Under  the  provisions  of  sec.  3102,  £ 
see.  2324,  Bev.  Stat.  U.  S.  (U.  S.  Comp.  e  I 
quiring  notices  of  location  to  contain  such  8 
ity  of  the  claim  by  reference  to  natural  '.  i 
objects  as  to  render  the  situation  of  the    i 
from  the  letter  of  the  notice  itself,  held,  th  i 
Jesse  James  and  Little  Giant  mining  clain 
tiees,  is  sufficient  under  the  provisions  of  sa 
of  this  ease.     (Bismark  Mountain  Gold  M 
beam   Gold   Co.,   516.) 

2.  The  object  of  the  law,  in  requiring 
elaims  to  be  made  with  reference  to  some 
manent  monument,  is  for  the  purpose  of  <l 
general  way,  to  the  vicinity  or  locality  in 
was  to  be  found.  (Bismark  Mountain  Gold 
beam  Gold  Co.,  516.) 

8.  Where  it  appears  that  the  location  of 
in  good  faith,  the  court  will  not  hold  the 
compliance  with  the  law  in  respect  to  his 
by  any  reasonable  construction,  in  view  of 
stances,  the  language  employed  in  the  descr 
to  subsequent  locators,  it  is  sufficient.  (1 
Min.  Co.  ▼.  North  Sunbeam  Gold  Co.,  516.; 

4.  The  natural  objects  or  permanent  mc 
said  statutes  may  be  on  the  ground  located, 
be.  (Bismark  Mountain  Gold  Min.  Co.  v.  1^ 
610.) 

5.  It  is  the  settled  doctrine  in  this  sta 
should  receive  a  liberal  construction,  to  the 
tions  made  in  good  faith.  (Bismark  Mou 
North  Sunbeam  Ch>ld  Co.,  516.) 

6.  The  object  and  purpose  of  a  location 
to  subsequent  locators;  and,  if  there  be  a  d 
the  subsequent  locator  has  actual  notice  oi 
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MUNICIPAL  COBPOBATIONS  (Continued). 

2.  Every  property  owner  having  a  lot  li 
highway  has  a  special  and  peculiar  right  i 
or  highway  not  common  to  other  citizens,  w 
erty  right  appurtenant  to  his  lot,  and  fui 
the  means  of  getting  to  and  from  his  prop 
ing  the  common  right  of  all  the  streets  ai 
with  the  community  in  generaL  (Village 
749.) 

3.  The  owner  of  a  lot  abutting  on  a  str 
right  of  ingress  and  egress,  and  for  the  | 
lias  his  cause  of  action,  and  for  a  municipal 
bid  him  exercising  his  right  to  go  to  and 
and  by  way  of  such  street,  and  to  employ 
reach  the  street,  would  be  to  take  his  prope 
of  law.     (Village  of  Sandpoint  v.  Doyle,  ' 

4.  A  municipality  has  a  right  to  establic 
in  or  bridge  or  plank  its  street  and  right 
the  surface  to  such  grade,  bnt  by  doing  sc 
Abutting  property  owner  from  employing 
able  means  or  making  such  reasonable  impri 
essary  to  enable  him  to  go  from  his  pro] 
exercise  and  enjoy  the  right  of  ingress  a 
Sandpoint  v.  Doyle,  749.) 

5.  Where  a  municipality  constructs  a  bri( 
a  small  stream  25  feet  wide  and  the  adjac 
In  the  natural  surface  of  the  ground,  and 
of  20  feet  from  the  ground  at  the  place  wh* 
property  owner's  lot:  Held,  that  it  is  wit 
ihority  to  unqualifiedly  prohibit  and  deny 
light  to  erect  a  platform  on  his  own  lot  1 
able  him  to  go  from  his  building  to  the  bri 
platform  with  the  bridge  by  proper  and  sul 
such  means  and  in  such  manner  exercise  1 

'egress.     (Village  of  Sandpoint  v.  Doyle,  74  I 
See  Bridges;  Waters  and  Watercc  i 

NATIONAL  BANKS. 
See  Banks  and  Banking 

NAVIGABLE  WATEBi 

1.  Where  lands  front  upon  navigable  stre  i 

ing  the  margin  of  such  stream  is  run  for  i 
ing  the  quantity  of  land  to  be  paid  for,  i 

regarded  as  a  boundary  line,  but  only  poi  ; 
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KAVIOABLE  WATERS  (Continued). 

bridges,  or  other  structureB  which  might  ii 
intention  of  Congress  being  to  reserve  the 
publie  without  interference  with  the  riparii 
to  have  his  right  to  the  bed  of  the  stream  i 
the  jus  publicwn,     (Johnson  v.  Johnson,  fi 

8.  In  this  state  all  streams  which  are  ca 
the  purpose  of  carrying  boats,  passengers 
timber,  wood,  or  any  other  product,  to  mai 
declared  to  be  navigable  streams,  the  beds 
riparian  owner  subject  to  a  public  easement 
661.) 

9.  The  fact  that  navigable  rivers  are  rese 
in  no  way  interferes  with  the  legal  doctrine 
takes  to  the  thread  of  the  stream.     (Johnson 

10.  The  publie  have  an  easement  in,  an< 
navigable  streams  of  this  state,  but  in  so  do: 
sideration  and  reasonable  care  for  the  rightc 
whose  right  to  use  a  stream  implies  the  neces 
to  pass  to  and  from  such  stream.     (Johnson 

NEGLIGENCE. 
In  Oeneral. 

1.  Where  injury  must  result  to  one  of 
of  the  failure  to  discharge  an  act,  the  d 
imposed  upon  a  third  party,  the  eonsequei 
that  party  in  whose  interest  the  act  shoulc 
and  on  whom  the  duty  devolved  to  see  ths 
performed.     (Oregon  Short  Line  B.  B.  Co.  ^ 

2.  The  rule  that  the  one  most  at  fault  m 
nocent  persons  are  involved,  has  no  applicai 
railroad  company  is  not  at  fault  in  any 
Line  B.  B.  Co.  v.  Stalker,  371.) 

3.  Although  the  action  of  the  one  injui 
primary  cause  of  the  injury,  yet  an  action 
maintained  if  it  be  shown  that  the  def endai 
of  reasonable  care  and  diligence,  have  avoi 
the  injured  party 's  negligence.     (Pilmer  v. '. 

4.  A  person  who  has  the  last  dear  chance 
ing  an  accident,  notwithstanding  the  neglig 
considered  in  law  solely  responsible  for  su 
Boise  Traction  Co.,  327.) 

Proximate  Cause, 

6.  Negligence  on  the  part  of  a  person  whi 
cause  of  his  injury  or  death  will  not  be  a  b 
mer  v.  Boise  Traction  Co.^  327.) 
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NEW  TRIAL  (Continued). 

6.  Under   tbe   provisions   of   paragraph 
application  is  made  upon  affidavit  for  a 
of  accident  or  surprise   which'  ordinary  ; 
guarded  against,  the  facts  constituting  i 
must  be  set  forth  in  the  affidavit.     (Hall 

7.  Where  the  application  for  a  new  1 
provisions  of  the  fourth  paragraph  of  said 
covered  evidence  must  be  set  forth,  and  ii 
the  affidavit  that  the  party  could  not  with 
discovered  the  same  and  produced  it  at  t 
sen,  165.) 

8.  Newly  discovered  evidence,  which  ii 
designed  to  contradict  witnesses,  is  not  8 
granting  of  a  new  trial.     (Hall  v.  Jensen, 

9.  The  granting  or  denying  of  a  new 
discretion  of  the  court.     (Hall  v.  Jensen,  1 

Bee  Appeal  and  Error. 

NONSUIT. 

1.  It  is  the  province  of  the  court  to  d( 
and  grant  a  nonsuit;  but  if  different  mindi 
different  conclusions  from  such  evidence,  t 
should  be  denied  and  the  case  submitted 
Boise  Traction  Co.,  827.) 

2.  When  a  motion  for  nonsuit  is.  mad< 
tiff's  evidence  and  is  denied,  and  the  d<  I 
mits  evidence  in  support  of  his  defense,  1  i 
a  nonsuit  unless  he  renews  it  at  the  cl<  ! 

(Barrow  v.  Lewis  Lumber  Co.,  608.) 

8.  Held,  that  the  court  did  not  err  in  ot 
tion  for  a  nonsuit  at  the  close  of  plaintiff  i 
Lewis  Lumber  Co.,  698.) 

4.  A  motion  for  a  nonsuit  admits  the  trv  I 
and  every  inference  of  fact  that  can  be  ]  \ 
from,  and  on  such  motion  the  evidence  z 
i^  strongly  against  the  defendant.     (Pilmer  v.   : 

^'  5.  Where  the  allegations  of  the  comp 

absence  of  proof  on  the  part  of  the  plain 
f  miss  the  plaintiff's  complaint.    And  where  ; 

(  and  no  proof  is  offered  to  support  the  sa 

^  dismissed.     (Idaho  Placer  Min.  Co.  ▼.  G    ! 

NUISANCE. 
Bee  Highways,  5-10. 
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PLEADING  (Continued). 

5.  Where  a  party  applies  to  the  court 
misBion  to  file  an  amended  pleading,  anc 
that  addresses  itself  solely  to  the  discretit 
party  aska  leave  to  make  a  showing  as  to 
not  previously  offered  the  amendment  an 
and  his  reasons  for  invoking  the  discretio; 
abuse  of  discretion  for  the  court  to  refuse 
such  showing  or  state  to  the  court  his  reaso 
and  to  thereupon  deny  the  application 
Chriffiths,  120.) 

6.  Amendments  to  pleadings  rest  largely 
eourty  and  unless  the  exercise  of  such  disc] 
plaining  party  of  some  substantial  right,  J 
Placer  Mining  Co.,  v.  Green,  294.) 

7.  The  sound,  legal  discretion  of  the  tri 
mined  from  the  showing  made,  and  the  cii 
such  showing  was  made  or  offered  to  be  n 
fiths,  120.) 

8.  Where  a  complaint  is  amended,  it  tal 
iginal  complaint,  and  the  action  of  the  t 
a  demurrer  to  the  original  complaint  beco 
and  cannot  ba  alleged  as  error  on  appea 
465.) 

9.  Where  an  amended  complaint  is  file  I 
complaint,  it  is  error  for  the  court  to  re;  i 
it  is  offered  in  evidence  to  show  that  soi 
tions  in  it  contradict  the  allegations  ma^  ! 
plaint.  This  error,  however,  is  cured  by  o  i 
fiacts  desired  to  be  shown  by  the  complai  ' 
sion  IMteh  Co.,  416.) 

Jitdgment  on  Pleadings, 

10.  When  a  party  moves  for  judgment    i 
only,  for  the  purposes  of  his  motion,  admit 
tlons  of  his  adversary,  but  must  also  be  <  ! 
the  untruth  of  all  his  own  allegations  whicl 
adversary.     (Idaho  Placer  Min.  Co.  v.  G  i 

11.  Where  issues  of  fact  are  raised  by    1 
quire  evidence  to  establish  before  the  cou  ; 
termine  whether  such  issues  are  with  th 
it  is  error  to  enter  judgment  on  the  p  : 
Min.  Co.  T.  Green,  294.) 

12.  The  failure  to  offer  proof  by  the  pa   ; 
Is  not  ground  for  entering  a  judgment  o 
Placer  Min.  Co.  v.  Qrefin,  294.) 
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POLYQAMY  (Continued). 

liering  that  the  wife  to  whom  he  is  marri 
tinue  to  be  Ms  wife  throughout  eternity,  i 
jeetion  to  hie  marrying  her  for  both  "ti 
what  the  constitution  objects  to  and  forbid 
than  one  wife  at  any  one  and  the  same  tim< 
to  her  for  ''time  only"  or  for  ''all  time  ai 
▼.  Budge,  621.) 

6.  The  fact  that  a  man  belongs  to  a  chu 
teaches  that  marriage  ceremonies  celebrated 
officers  or  ecdesiasties  remain  in  force  and 
life  and  all  eternity  does  not  disqualify  his 
as  such  church  or  organization  does  not  tea 
than  one  of  such  marriages  for  the  same  ] 
period  of  time  so  as  to  make  such  marriage  I 
(Toncray  v.  Budge,  621.) 

7.  The  framers  of  the  constitution  and 
tion,  in  employing  the  words ' '  bigamous, "  "  ] 
''celestial"  and  "patriarchal"  marriages, 
prohibit  a  man  having  more  than  one  wife  c 
ever  name  or  designation  he  might  choose  to 
the  use  of  each  of  those  words  was  directe< 
polygamous  marriages.     (Toncray  y.  Budg 

8.  A  celestial  or  patriarchal  marriage,  h 
the  prohibition  of  the  provisions  of  the  co 
bigamous  or  polygamous.    (Toncray  v.  Bud^ 

PBINCIPAL  AND  AGEN 
See  Brokers;  Husband  and  Wife; 

PBOBATE  COUBT. 
See  Appeal  and  Error,  19-29; 

PBOGESS. 

1.  Under  the  provisions  of  sec.  3844,  Bev. 
may  appoint  a  clerk  of  his  court  or  act  as 
and  the  clerk  may  properly  sign  and  issue  i 
is  purely  a  ministerial  act,  and  a  summo: 
Bandelin,  Probate  Judge,  By  Bobt.  8.  Mc 
dent  compliance  with  the  statute.  (Zimm 
nedy  Co.,  681.) 

2.  Under  the  provisions  of  see.  8862,  B 
control  of  its  process,  and  may  order  a 
amended  as  to  conform  to  the  requireme 
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PUBLIC  LANDS  (Continued). 
Reclamation— Government  Ditcher, 

4.  Under  the  provisions  of  the  sundry  c   ' 
Congress  of  August  30,  1890  (26  Stats,  at 
Tides:   ''That  in  all  patents  for  lands  h< 
any  of  the  land  laws  of  the  United  States 
validated  by  this  act,  west  of  the  one-hun   i 
be  expressed  that  there  is  reserved  from     I 
described  a  right  of  way  thereon  for  ditcl 
by  the  authority  of  the  United  States/'  1  i 
as  there  used  has  a  general  reference  and     | 
canals  constructed  by  the  authority  of  tht 
fef erence  to  the  time  of  such  construction. 

5.  Under  the  provisions  of  the  act  above  «  i 
intention  of  Congress  to  reserve  perpetuall 
casement  and  right  of  way  through  and  ove 
of  the  one-hundredth  meridian  that  the  go^ 
settlers  and  purchasers  subsequent  to  the  ps  i 
thereby  reserve  the  easement  and  right  of  t  i 
maintenance  and  operation  of  any  ditches  i 
ment  may  construct  at  any  time  in  the  f 
and  reclamation  of  arid  lands.     (Green  y.  "^  ' 

See  Bailroada. 

QUIETING  TITLE. 

1.  Under  the  provisions  of  sec  4188,  B< 
may,  in  addition  to  his  answer,  file  a  cro 
affirmative  relief  affecting  the  property  to  ^ 
(Bacon  v.  Bice,  107.) 

2.  The  sufficiency  of  a  cross-complaint, 
title,  is  determined  by  the  same  rules  as  th( 
plaint.     (Bacon  y.  Bice,  107.) 

3.  In  an  action  to  quiet  title,  where  a  dei 
in  himself,  a  cross-complaint  is  not  necessary 

4.  In  an  action  to  quiet  title,  where  the 
force  an  jequi table  title  against  the  plaint i: 
legal  title,  a  cross-complaint  is  proper.     (B 

5.  In  an  action  to  quiet  title,  the  defen 
the  plaintiff's  right  to  recover  by  denials  al 
affirmative  relief  based  upon  an  equitable  ti^ 
quieted  in  himself  as  against  the  plaintiff, 
file  a  cross-complaint.     (Bacon  y.  Bice,  107. 

6.  Where  the  defendant  pleads  title  by 
«nd  a  tax  deed  issued  thereon,  and  it  appea 

Idaho,  VoL  14—55 
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QUO  WABRANTO  (Continued). 

benefit  of  the  community  or  state  at  large  i 
cation,  satisfaetion  or  protection  of  any  pa: 
it  be  one  who  is  himself  entitled  to  the  of 
621.) 

RAILROADS. 

€rrant  for  JSight  of  Way  and  Station  GroundSm 

1.  Where  a  railway  company  filed  a  pr< 
way  and  depot  and  station  grounds  and 
by  the  Secretary  of  the  Interior,  but  faile 
the  selection  noted  on  the  plats  in  the  1( 
map  so  furnished  was  lost  or  destroyed, 
selection  was  ever  made  on  the  plats  of  t 
the  company  failed  and  neglected  for  mo 
to  take  possession  of  the  grounds  elaimec 
Bite,   and   exercised  no   acts  of   ownership 
over  the  premises,  and  eight  days  after  t 
map   a  pre-emptor  settled  and   filed   upoi 
comprising  and  including  the  station  and 
by  the  company,  and  thereafter  made  final 
patent  for  the  entire  legal  subdivision,  ai 
actual    or    constructive,    that    the    railway 
station  and   depot  grounds  within  the   lii 
claim,    and    received    no    such    notice    or 
ftfter  the  receipt  of  his  patent  for  the  lan( 
company  under  such  facts  and  circumstance 
forfeited  and   abandoned   its   right   to   cl 
grounds  under  the  act  of  Congress  of  Ma 
will  not  be  allowed  to  maintain  an  acti(  i 
the  grantees  and  successors  in  interest  o  I 
lands.    (Oregon  Short  Line  B.  R.  Co.  y.  QU  I 

2.  Under  the  provisions  of  see.   1  of  ) 
proved  March  3,  1875   (18  U.  S.  Stats.  : 
Comp.  Stats.   1901,  p.   1568),  granting  tc 
way  and  station  grounds  through,  over  an 
of  the  United  States,  a  right  of  way  is  | 
one  hundred  feet  wide  on  each  side  of   i 
railroad,  upon  a  compliance  with  the  pro^  i 
there  is  also  granted  by   the  provisions 
adjacent  to  such  right  of  way,  not  exc( 
station  buildings,  etc.,  to  the  extent  of  <  i 
miles  of  the  railroad.     (Oregon  Short  Li 
«71.) 

3.  Under  the  provisions  of  sec.  4  of  s 
pany  desiring  to  secure  the  benefits  of  th;  i 


ogle 
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SAILBOADS  (Continued). 

of  such  I088  or  neglect  of  duty  by  the  local 
Line  B.  B.  Co.  y.  Stalker,  371.) 

8.  The  grant  of  the  iright  of  ymj  1 
building  in  said  act  are  grants  in  praese 
absolute  present  grants  in  that  the  thin 
and  the  name  of  the  grantee  is  not  knowi 
the  grant  effectual,  it  is  necessary  that  th( 
and  a  definite  location  of  the  thing  giantc 
E.  B.  Co.  ▼.  Stalker,  371.) 

9.  After  a  railroad  corporation  eompliea 
said  act,  such  corporation  becomes  a  grai 
and  definitely  as  if  its  name  had  been  writt 
Short  Line  B.  B.  Co.  ▼.  Stalker,  371.) 

10.  When  a  grantee  selects  lands  subjee 
the  mode  prescribed  by  the  Department  o 
Tises  the  department  of  such  selection  by 
done  all  that  the  law  requires  of  him,  and 
•  fixity,  not  only  as  to  the  grantee,  bat  a 
(Oregon  Short  Line  B.  B.  Co.  ▼.  Stalker,  3 

11.  Neither  the  law  nor  the  regulations 
ment  requires  the  grantee  to  go  into  the  co 
land  officers  to  perform  the  duties  imposec 
lations  or  the  statute.    Their  neglect  of  ( 
appellant's  rights.     (Oregon  Short  Line  B. 

12.  It  is  a  well-established  rule  of  law  t 
in  the  prosecution  of  a  right  does  every! 
quires  him  to  do,  and  he  fails  to  attain  lii 
misconduct  or  neglect  of  a  publie  officer,  tl 
(Oregon  Short  Line  B.  B.  Go.  ▼.  Stalker,    I 

13.  Under   the   provisions   of  said   act   •  1 
nature  of  the  grant  made  as  to  the  rig  1 
grounds  is  a  base,  qualified  or  limited  f <  1 
mere  easement,  giving  the  exclusive  posse  1 
of  the  land  for  the  purposes  contemplated  b 
interest  remaining  in  the  United  States  t 
the  person  to  whom  the  land  may  be  pati 
ba  subject  to  those  of  the  grantee  of  the  r  1 
grounds.     (Oregon  Short  Line  B.  B.  Go.  v.   : 

14.  Such  grounds  have  the  attributes  0 
petuity  and  exclusive  use  and  possession. 
B.  Co.  ▼.  Stalker,  371.) 

15.  When  the  Secretary  of  the  Interior  1 
the  station  grounds  in  question,  that  was  1 
fact  that  such  station  grounds  were  nee*  i 
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BAILBOADS  (Continued). 

24.  A  lien  may  be  forecloeed  against  aD 
less  than  that  of  a  fee  simple  title,  as  wh 
maj  have  in  the  property  may  be  forecio 
for  that  purpose.     (Naylor  ▼.  Lewiston  etc 

See  Carriers;  Master  and  Servant;  Si 

BECORDS. 

It  is  a  well-established  rule  as  to  th 
ments  affecting  real  property,  that  when 
posited  for  record  a  valid  instrument  at 
proper  office,  and  with  the  proper  officei 
whole  duty,  and  subsequent  purchasers  wj 
structive  notice,  notwithstanding  the  offic 
instrument  on  the  records  or  fails  to  rec 
Short  Line  B.  B.  Co.  v.  Stalker,  371.) 

BEFEREES. 

1.  The  powers  of  a  referee  are  to  be  detei 
or  order  of  reference.     (Idaho  Placer  Min. 

2.  Where  a  cause  is  referred  to  a  referi 
and  submit  findings  for  the  guidance  of  th 
no  power  or  authority  to  enter  judgment  o 
Placer  Min.  Co.  v.  Green,  294.) 

8.  Where  a  eanse  has  been  referred  to  a  ; 
and  submit  findings  to  the  court,  and  he  n 
no  evidenoe  was  offered,  and  on  that  groui 
for  judgment  on  the  pleadings,  and  the  co : 
and  the  findings  of  the  referee,  the  same  i  • 
of  the  referee  and  the  court.  (Idaho  PI  i 
£94.) 

BELIGIOUS  FBEEDOl '. 
Bee  Constitutional  Law,  I 

BEPLEVIN. 

1.  In  an  action  for  claim  and  delivery,  i 
issue  all  the  essential  averments  of  the    \ 
burden  of  proving  them  upon  the  plaintiff. 
▼.  Green,  249.) 

2.  In  an  action  for  claim  and  delivery,    i 
the  allegations  of  the  complaint,  the  defe  • 
(1)  to  controvert  plaintiff's*  evidence;    (2 
tions;  (3)  to  prove  other  and  inconsistent    i 
denial  the  defendant  may  prove  his  right  i 
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MEFLEVa  (CcBtuMd). 

■  tft»  ytmpmij  mt  &•  ant  mi  a  creditor  mf  kirn  from 
ptoiatiff  ottaiaed  it  ia  fimad  of  crediton,  or  he  maj 
ikov  title  ia  a  ftiaagvr,  aad  aaj  alw  ahov  Us  own  rifrht  to  pos- 
ROBioa  bj  viitot  of  a  bca.  (Idake  Plaeer  Hia.  Co.  ▼.  Green,  249.) 
X  la  aa  actioa  far  dnai  aad  defiverr,  viMre  the  defendant  files 
a  ^Mci^  deaial,  it  ii  aot  error  to  sostaia  a  dennirrer  to  a  further 
aaswcr  aad  defease  wfaieh  aeta  np  facta  which  may  be  proven  on- 
dv  aaeh  aptaSc  deaiaL     (Idaho  Placer  Mia.  Co.  ▼.  Green,  249.) 

4.  la  aa  aetiea  for  daiai  aad  defiverf,  where  the  defendant  files 
a  aperific  denial,  it  ia  error  for  the  eonrt  to  exclude  anj  evidence 
which  teada  to  defeat  the  plaiatilf 'a  right  to  poaseanon  by  ahowing 
the  right  to  poaacaaion  to  be  ia  the  defendant  or  ia  a  third  partj. 
(Idaho  Placer  Mia.  Go.  ▼.  Greea,  249.) 

5.  Ia  aa  action  for  claim  aad  deliverf,  tiie  real  qnestion  at  iasue 
is  the  right  of  poaKasion  of  the  propertj  in  eontroYeraj,  and  this 
being  ao,  it  ia  competent  for  the  defendant  to  oifer  any  evidenoo 
which  maj  tead  to  abow  that  the  plaintiff  did  not  have  the  right 
of  poaacaaion  at  the  time  the  action  waa  aomnienced,  aa  the  plain- 
tiff'a  right  to  recorer  dependa  wholly  upon  his  right  to  poaaeaaion. 
(Idaho  Pkcer  Min.  Co.  ▼.  Green,  249.) 

BEYIEW,  WBTT  OP. 
See  Certioraxi. 

ROAD  OTBBSEEB; 
See  Ofiieera,  8. 

SEPARATE  PBOPEBTT. 
See  Husband  and  Wife. 

SPECIFIC  PERFOBMANOE. 

1.  Where  time  ia  of  the  eaaenoe  of  a  eontraet  for  the  aale  of 
real  property,  the  vendee  cannot  enforce  the  contract  l^  an  action 
for  that  purpose,  without  tendering  payment  within  the  time  and 
according  to  the  stipulations  of  said  contract.  (Machold  v.  Eaman, 
258.) 

2.  In  a  contract  for  the  sale  of  real  property,  where  the  time  of 
payment  Is  essential,  and  not  simply  material,  the  vendee  cannot 
maintain  an  action  to  enforce  the  same  without  making  an  actual 
tender  of  the  price  and  a  demand  for  the  deed  within  the  time  speci- 
fied in  the  contract.     (Machold  v.  Faman,  258.) 

3.  Courts  of  equity  will  not  make  contracts  for  parties  nor  alter 
those  which  the  parties  have  deliberately  made;  and  where  it  ap- 
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SPECIFIG  PEBFOBMANCE  (Continued). 

pean  that  the  parties  have  in  fact  eont  i 

property,  and  it  is  provided  in  the  coni  i 

make  default  in  the  payments,  he  will  n  I 

ance,  and  it  appears  that  the  purchasei  : 

delay,  the  courts  will  not  relieve  him  f rt  i 
default.     (Machold  v.  Farnan,  258.) 

4.  Where  parties  by  their  contract  hav* 
of  their  contract,  the  court  will  not  dec  : 
where  the  party  who  applies  for  the  sa:  i 
Lis  part  of  the  contract  within  the  time    . 
excuse  for  the  delay  appears.     (Macholc 

6.  Where  a  contract  for  the  sale  of  r<  i 
within  which  payment  must  be  made,  th( 
make  payments  as  provided  in  the  eont  i 
fault  of  his,  and  even  though  he  has  used 
to  raise  the  money  to  meet  the  demands 
sufficient  excuse  to  relieve  him  of  the  sti] 
tract  as  to  the  time  of  payment.     (Macl : 

6.  Where  time  is  made  the  essence  of  i 
real  property,  and  the  vendor  extends  tjie  '  i 
must  be  made,  upon  condition  that  if  pa  - 
the  time  to  which  the  extension  is  grante : 
clared  forfeited,  and  that  the  vendor  wou  • 
contract  as  binding,  it  is  not  a  waiver  of  : 
the  essence  of  the  contract,  and  will  not  | 
insisting  upon  the  payment  being  made  w 
contract  and  the  extension  of  time  for  pa  i 
nan,  258.) 

STATE  BOABD  OF  EXABd 
Clatms  and  Their  Examination, 

1.  Under  sec.  18,  art.  4  of  the  constituti^ 
of  state  and  attorney  general  are  constitu 
examiners,  with  power  to  examine  all  claim 
salaries  or  compensation  of  officers  fixed  1 
other  duties  as  may  be  prescribed  by  lai 
288.) 

2.  The  aet  of  March  9,  1905  (Sess.  Law 
pursuance  of  the  provisions  of  sec.  18,  a 
makes  it  the  duty  of  the  state  board  of 
claims  against  the  state,  except  salaries  an 
fixed  by  law,  and  empowers  said  board  to  ( 
claim  or  demand  against  the  state,  or  any 
izes  said  board  to  recommend  a  less  amount 
or  any  item  thereof,     (Bragaw  T.  Qoodin 
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STIPULATIONS. 

1.  Where  the  facts  are  stipulated  as 
shows  no  liabilitj  upon  the  part  of  the 
the  trial  court  to  overrule  a  motion  foi    j 
ted  facts.     (Andrews  v.  Moore,  465.) 

2.  Where  the  facts  of  a  case  are  stip    : 
mony  cannot  be  offered  for  the  purpoae  of 
tion.    (Andrews  ▼.  Moore,  465.) 

STOCKHOLDERS. 
See  Corpoiations. 

STBEET  EAILBOAI  I 

1.  A  street-car  should  be  kept  under  tht 
motorman  when  crossing  a   street,  and    : 
vehicles,  passing  over  the  track  at  street  <  • 
eare  will  be  used  to  reduce  the  speed  at  e 
Boise  Traction  €k>.,  327.) 

2.  In  an  action  to  recover  damages  for  t  i 
son,  hj  reason  of  being  run  against  and  <  ' 
tion  for  a  nonsuit  at  the  close  of  the  plai  I 
be  granted  unless  the  facts  presented  by 
but  one  conclusion  could  reasonably  be  di  i 
conclusion  is,  that  no  recovery  can  be  i 
(Pilmer  v.  Boise  Traction  Co.,  327.) 

8.  In  this  class  of  cases  the  burden  of 
ligence  is  with  the  defendant.     (Pilmer  v. 

4.  Failure  to  look  and  listen  before  croi 
a  public  street  crossing  is  not,  as  a  matter 
(Pilmer  v.  Boise  Traction  Co.,  327.) 

6.  The  right  and  duty  of  pedestrians  an( 
person  in  charge  of  the  motive  power  of  i 
streets  are  reciprocal,  and  each  is  bound 
•void  collision.     (Pilmer  y.  Boise  Tractio 

STREETS. 
Bee  Dedication;  Municipal  Cor] 

SUMMONa 
See  Procesa. 

SURVEYS. 
Sfle  Publie  Lands. 
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TBIAL  (Continued). 

2.  All  the  instruetionB  given  in  a  e  i 
sidered  together  as  a  whole,  and  when  i 
but  may  be  reasonably  and  fairly  hari 
that  the  jury  gave  due  consideration  to  I 
rather  than  to  an  isolated  portion  there  ! 
Line  B.  B.  Co.,  192.) 

Findings, 

3.  A  finding  of  fact  which  finds  th  I 
be  recovered  accrued  within  the  peri(  . 
of  limitations  immediately  prior  to  the  ( 
tion,  when  such  statute  is  made  a  deft  i 
on  such  defense  and  negatives  it.  (Shur  : 
416.) 

4.  Where  the  trial  court  fails  to  find  : 
the  judgment  will  be  reversed  unless  a  I 
or  against  the  successful  party  would  n  I 
tered.     (Later  t.  Haywood,  45.) 

5.  The  finding  of  ultimate  facts  indu 
bative  facts  necessary  to  sustain  the  fine 
(Later  y.  Haywood,  45.) 

6.  Where  probative  facts  are  found 
that  the  ultimate  facts  necessarily  result 
found,  the  finding  is  sufficient.     (Later  v 

7.  Where  the  court  fails  to  find  on    1 
case,  and  if  a  finding  had  been  made  th 
have  been  different,  it  is  reversible  error. 

8.  Where  the  findings  made  are  not  cc  i 
tiff's  right  to  recover,  findings  upon  oth 
port  the  judgment  must  be  made.    (Late 

9.  In  an  action  to  quiet  title  to  an  ea 
right  to  use  water  flowing  therein,  where 
defense  the  statute  of  limitations  unde 
Bev.  Stat.,  it  is  incumbent  upon  the  trie 
upon  such  defense,  unless  a  finding  th< 
control  the  judgment  or  call  for  a  dif 
thorized  by  the  findings  made.     (Village 

10.  Where  the  findings  and  conclusions 
judgment,  the  judgment  will  be  reverse 
Biley,  481.) 

11.  A  finding  to  the  effect  that  unless 
amount  to  a  dedication,  private  rights  i 
would  be  materially  affected,  and  that  ai 
thereof  would  jpaterially  affect  both  pu 
is  a  conclusion  of  law  rather  than  a  fine 
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VENDOB  AND  VENDEE  (Continued). 

7.  Where  the  purchaser  tenders  to  th€ 
escrow  a  check  for  the  balance  of  the  p 
bank  offers  to  cash,  and  paj  cash  in  liei: 
is  sufficient.     (Kesaler  y.  Pruitt,  175.) 

8.  Where  the  vendor  insists  that  the  ve; 
an  extent  as  to  entitle  him  to  have  the  c( 
allege  and  prove  that  he  has  made  tendei 
tract  and  demanded  of  the  vendee  a  p 
and  notified  the  vendee  that  the  cont 
unless  the  vendee  complied  with  the  stif 
(Kessler  v.  Pruitt,  175.) 

9.  The  mere  failure  to  pay  the  purchaa 
terms  of  an  agreement  to  sell  real  prof 
repudiation  of  the  contract  so  as  to  autho 
to  have  it  rescinded.     (Kessler  v.  Pruitt,  ^ 

10.  Where  both  parties  to  a  contrac 
property  have  treated  the  same  as  in  fo 
fixed  in  the  contract,  before  either  party  h 
the  contract  at  an  end  and  put  the  other  i 
for  such  party  to  make  tender  as  stipula 
notify  the  other  party  to  comply  with  the 
tract  will  be  rescinded.     (Kessler  v.  Pruitt 

11.  Under  a  contract  for  the  sale  < 
one  of  the  parties  recognized  the  eontrs 
and  makes  an  effort  to  comply  therewiti 
a  question  asking  such  party  to  explain 
to  such  matter.     (Kessler  v.  Pruitt,  175.) 

12.  (On  Petition  for  Rehearing.)  Held, 
was  only  an  option  to  purchase  and  no 
reached  in  the  original  decision  adhered 
175.) 

See  Specifio  Perf  orman  ! 

VOTING. 
See  Elections. 

WATERS  AND  WATEBCO  ! 
ToUution  of  Municipal  Supply. 

1.  The  fact  that  a  municipality  uses  ws  : 
place  of  use  through  a  ditch  that  runs  a  : 
does  not  of  itself  entitle  the  municipal!  i 
against  the  owner  of  the  land  for  a  perpe 
him  from  allowing  his  cattle  to  feed  and  f  ' 
banks  of  the  ditch  and  to  cross  over  the  ; 
waters  thereof.     (City  of  Bellevue  v.  DaJ  ' 
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WATEBS  AND  WATERCOURSES  (Continue  ) 
year  from  the  date  on  which  water  was  di  i 
at  the  expiration  of  one  year  his  pay  pi  i 
Falls  Land  &  Water  Co.  y.  Lind,  348.) 

7.  Under  a  contract  providing  that  the    i 
exempt  from  payment  of  water  rents  for  th 
that  water  is  delivered  to  him, ' '  held,  that  i 
contracting,  parties  to  provide  for  the  free  i  < 
period  of  time  rather  than  for  any  particul  ; 
Falls  Land  &  Water  Co.  v.  Lind,  348.) 

8.  Where  an  irrigation  district  has  been  ( 
with  the  irrigation  law  of  this  state,  and 
for  the  construction  or  purchase  of  a  can 
said  system  will  supply  and  water  lands  ou  • 
not  render  said  district  or  the  proposed  isf  i 
(Settlers'  Irr.  Dist.  v.  Settlers'  Canal  Co.,  • 

9.  The  legality  of  the  formation  of  an  ; 
proposed  issue  of  bonds  of  said  district  f 
purchase  of  a  canal  system  are  not  affect  • 
eanal  system  of  said  district  may  water  Is  : 
trict.     (Settlers'  Irr.  Dist.  v.  Settlers'  Can 

10.  Where  bonds  of  an  irrigation  district  I 
Tote  of  the  qualified  electors  of  said  distr  i 
eruing  from  such  works,  and  the  costs  of 
tioned  and  distributed  to  the  lands  in  sai*  1 
trict  and  its  officers  have  acted  in  said  m; 
ence  to  the  land  within  the  boundaries  oi 
that  the  canal  system  or  the  works  supply 
outside  of  the  irrigation  district  does  not  a  I 
proposed  issue  of  bonds.     (Settlers'  Irr. 
Co.,  504.) 

11.  Where  a  defendant  in  a  water  suit,  br* 
determining  priorities  of  appropriators,  ans 
also  files  a  cross-complaint  in  which  he  sett 
tain  quantity  of  the  waters  of  the  stream  i 
titling  him  to  a  decree  establishing  his  righ 
jection  to  the  insufTiciency  of  description  c 
gated  as  contained  in  the  complaint,  and  in 
to  the  attention  of  the  trial  court,  and  a  di 
ing  the  lands  to  be  irrigated  both  by  the  p 
ants  and  all  the  parties  to  the  action,  in  tl 
plaint  and  the  cross-complaints,  any  insuffici 
the  description  must  be  first  raised  in  the  1 
the  attention  of  the  court  entering  the  deer 
aidered  on  appeal,  and  in  case  of  appeal  az 
appellant  in  reference  to  such  defective  m 
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WITNESS  (Continued). 

court  to  refuse  such  witness  an  opportui 
document  or  evidence.     (Idaho  Placer 

"WRIT  OP  PBOHEBri 
See  Prohibition,  Writ 


WRIT  OP  BEVIES 
Bee  Certiorari 
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